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OF 

MARYLAND. 


December  Term,  1838. 

Osbourne  and  Scott,  Admrs.  of  Thomas  Osbourne  vs. 
The  State  use  of  John  Parran,  Executor  of  Richard 
Graham. — December,  1838. 

The  acts  of  1805,  ch.  110,  1807,  ch.  150,  and  1808,  ch.  71,  under  which  the 
appearance  bonds  of  insolvent  debtors  are  taken,  prescribe  no  time  or 
times  at  which  the  appearance  of  the  insolvent  is  to  be  made.  This  is 
left  to  the  discretion  of  the  court,  or  the  judges,  and  the  insolvent  is  bound 
to  appear  on  the  day  mentioned  in  the  condition  of  his  bond,  or  it  will  be 
forfeited,  though  he  may  appear  on  some  day  during  the  same  term  of  the 
court  mentioned  in  said  condition. 

The  time  mentioned  in  the  condition  of  such  a  bond,  is  an  explicit  designa- 
tion of  the  day  for  the  appearance  of  the  insolvent,  and  not  merely 
descriptive  of  the  term  of  the  court,  by  designating  the  day  of  its  com- 
mencement. 

Appeal  from  Prince  George's  county  court. 

This  was  an  action  of  debt,  brought  against  the  adminis- 
trators of  Thomas  Osbourne  on  the  19th  day  of  June,  1834, 
upon  the  bond  of  Henry  A.  Callis,  Thomas  Osbourne  and 
George  H.  Lanhan,  to  the  state,  reciting  that  the  said  Callis 
has  petitioned  the  judges  of  Prince  George's  county  court  for 
the  benefit  of  the  insolvent  laws,  and  conditioned  that  he 
1  v.10 
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should,  well  and  truly  appear  before  said  court,  on  the  second 
Monday  of  October  next,  to  answer  any  allegations  which 
may  be  made  by  his  creditors,  then,  &c.  This  bond  was 
dated  22d  April,  1825.  The  defendant  pleaded  general  per- 
formance. The  replication,  alleged  the  application  of  Callis 
on  the  23d  April,  1825,  for  relief — his  release  on  giving 
bond:  the  bond  declared  upon,  and  then  further  alleged,  that 
the  said  Callis  did  not  make  his  personal  appearance  before 
Prince  George's  county  court,  on  the  2d  Monday  of  October 
then  next,  in  conformity  with  the  said  bond ;  and  that 
Richard  Graham,  testator  of  John  Parran,  was  a  judgment 
creditor  of  said  Callis,  hindered  and  delayed  in  the  recovery 
of  his  debt  by  reason  of  his  said  discharge. 

The  rejoinder  alleged,  that  said  Callis  did  make  his  per- 
sonal appearance  in  Prince  George's  county  court,  on  the  2d 
Monday  of  October,  1825,  and  remained  therein  until  duly 
and  legally  discharged  therefrom  by  the  court,  and  this  they 
pray  may  be  inquired  of  by  the  record,  &c.  On  this  issue 
was  joined.     Errors  of  pleading  were  waived  by  both  parties. 

It  was  admitted  by  the  parties  that  Henry  A.  Callis  peti- 
tioned the  judges  of  Prince  George's  county  court,  for  the 
benefit  of  the  insolvent  laws  of  Maryland,  on  the  23d  April, 
1825,  and  that  a  personal  discharge  was  granted  the  said 
insolvent  on  that  day,  when  the  bond  on  which  the  present 
action  is  brought  was  approved  by  the  judge  who  granted 
the  said  personal  discharge,  and  was  filed  among  the  pro- 
ceedings connected  with  the  application  of  said  insolvent. 
It  is  further  admitted,  that  the  second  Monday  of  October  in 
the  year  1825,  the  term  of  the  court  at  which  the  said  insol- 
vent was  by  the  condition  of  his  bond  to  appear  to  answer 
the  allegations  of  his  creditors,  was  the  13th  day  of  the  same 
month,  and  that  the  said  insolvent  did  not  appear ;  but  that 
he  did  appear  on  the  16th  of  the  same  month  during  the  said 
term  of  the  court ;  when  his  appearance  was  noted  upon  the 
minutes  of  the  court,  and  the  time  for  his  personal  appear- 
ance extended  to  the  next  succeeding  term  of  the  said  court, 
being  the  April  term,  1826,  which  commenced  on  the  3d  of 
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the  month,  and  that  the  insolvent  appeared  on  the  14th  day 
of  said  month,  during  said  term,  took  the  required  oath,  and 
was  fully  discharged  from  his  debts  according  to  the  provi- 
sions of  the  insolvent  law  of  this  state.  It  is  further  ad- 
mitted, that  the  judgment  set  forth  in  the  plaintiff's  replication 
was  recovered  against  the  said  Henry  A.  Callis  at  the  time 
and  for  the  amount  and  with  the  release  and  costs,  as  therein 
stated,  and  is  still  due  and  unsatisfied.  It  is  further  admitted, 
that  no  allegations  were  filed  against  the  said  Callis  by  any 
of  his  creditors,  and  that  the  schedule  filed  with  his  afore- 
said petition  contains  no  property  or  debts  of  any  descrip- 
tion. Upon  the  preceding  statement  it  is  agreed  that  if  the 
court  should  be  of  opinion  that  the  plaintiff  is  entitled  to 
recover,  upon  the  bond  upon  which  this  action  is  brought, 
that  then  judgment  shall  be  entered  for  the  plaintiff  for 
the  claim  as  set  forth  in  his  replication,  to  be  released  upon 
the  payment  of  his  proportion  of  assets  of  the  said  Osbourne, 
now  in  the  hands  of  the  defendants,  or  which  may  hereafter 
come  to  their  hands ;  but  if  the  court  should  be  of  opinion 
that  the  plaintiff  is  not  entitled  to  recover,  then  the  judgment 
shall  be  rendered  for  the  defendants,  with  liberty  to  either 
party  to  appeal  or  prosecute  a  writ  of  error  to  the  court  of 
Appeals. 

Upon  this  statement  the  county  court  rendered  judgment 
for  the  plaintiff,  and  the  defendants  appealed  to  this  court. 

The  cause  was  argued  before  Buchanan,  Ch.  J.,  Archer, 
Dorsey,  Chambers,  and  Spence,  Judges. 

J.  Johnson,  for  the  appellant,  contended  : 

1.  That  in  contemplation  of  law,  the  whole  term  is  but 
one  day,  and  that  an  appearance  therefore  during  the  term, 
is  in  legal  effect,  an  appearance  on  the  first  day  of  the  term. 

2.  That  having  appeared  during  the  term,  and  the  court 
having  extended  the  time  for  his  re-appearance  to  the  next 
succeeding  term,  operates  an  enlargement  of  the  condition  of 
the  bond,  so  as  to  make  an  appearance  at  such  succeeding 
term,  a  compliance  therewith. 
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3.  That  the  insolvent,  having  obtained  his  final  discharge, 
is  released  from  responsibility  to  his  creditors,  and  that  con- 
sequently, the  claim  is  extinguished,  which  the  plaintiff  is 
seeking  to  enforce  against  the  bond. 

He  cited  in  the  argument :  6  Jac.  L.  D.  212.  Wynne 
vs.  Wynne,  1  Wilson  Rep.  37.  Kinsted,  et  al,  vs.  The  State, 
1  Gill  Of  John.  249.  Act  1805,  ch.  110,  sec.  11.  1  Law 
Lib.  2.     1  Law  Lib.  123. 

T.  F.  Bowie,  for  the  appellee,  contended : 

1.  That  the  insolvent  petitioner  was  bound  to  have  ap- 
peared before  the  judges  of  Prince  George's  county  court  on 
the  13th  of  October,  1825,  the  day  on  which  he  stipulated  to 
appear  in  the  condition  of  the  appearance  bond  on  which  this 
suit  is  brought,  and  that  having  failed  to  appear  on  that  day, 
he  committed  a  breach  of  his  bond,  which  can  not  be  cured 
by  his  appearance  on  any  other  day. 

2.  That  as  soon  as  the  breach  of  the  bond  was  committed, 
the  plaintiff  below  had  a  good  and  available  cause  of  action, 
which  by  operation  of  law  became  a  vested  right,  and  could 
not  be  affected  by  the  appearance  of  the  insolvent  petitioner 
at  a  subsequent  period,  or  by  the  action  of  the  court,  in  their 
subsequent  order,  granting  the  petitioner  his  final  discharge. 

3.  That  the  operation  of  a  final  discharge  under  the  insol- 
vent laws  of  this  state,  is  not  to  extinguish  or  release  the 
debt  or  claim,  but  only  to  suspend  the  remedy  against  the 
person  of  the  debtor,  and  such  property  as  he  may  acquire  by 
his  subsequent  individual  labour  and  industry.  It  is  but  a 
qualified,  and  not  an  absolute  and  unconditional  release, 
such  as  on  general  principles  of  law  would  relieve  a  surety, 
or  destroy  any  additional  security  the  creditor  may  have 
acquired. 

4.  That  the  policy  of  the  law,  requires  the  insolvent  peti- 
tioner to  appear  on  some  certain  day  to  be  named  and  desig- 
nated, that  his  creditors  may  have  notice  when  to  meet  him 
with  their  allegations.  If  an  appearance  at  any  time  during 
the  term  is  allowed  to  be  sufficient,  the  whole  design  of  the 
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insolvent  laws  may  be  defeated,  by  enabling  a  cunning  and 
artful  debtor  to  elude  the  pursuit  of  an  honest  creditor. 

He  cited  in  the  argument :  Act  of  1805,  ch.  110,  sec.  11. 
1815,  ch.  122,  sec.  1.  1  Law  Lib.  122,  123.  Buel  vs. 
Gordon,  6  John.  Rep.  126.  Macdonald  vs.  Bovington,  4 
Term.  Rep.  825.  Page  vs.  Bussell,  2  Mart.  $  Sel.  551. 
1  Law  Lib.  107.     Cour  vs.  Whitaker,  2  John.  Cases,  280. 

Dorsey,  Judge,  delivered  the  opinion  of  the  court. 

The  only  question  which  we  are  required  to  determine  in 
this  case  is,  does  the  appearance  of  the  insolvent  petitioner 
at  a  day  subsequent  to  that  specified  in  the  bond  for  his 
appearance,  but  during  the  same  term  of  the  county  court, 
operate  in  law  as  a  performance  of  the  condition  of  the  bond. 
Those  clauses  in  the  acts  of  assembly  of  1805,  ch.  110; 
1807,  ch.  150;  and  1808,  ch.  71 ;  under  which  the  appear- 
ance bonds  of  insolvent  debtors  are  taken,  prescribe  no  time 
or  times,  at  which  the  appearance  of  the  insolvent  is  to  be 
made,  but  leave  it  to  the  discretion  of  the  county  court,  or  the 
judges  thereof.  The  first,  the  last,  or  any  intermediate  day 
of  the  term,  may  be  selected.  There  is  nothing  in  the  nature 
of  the  bond,  or  the  expressions  used  in  it,  that  would  justify 
the  court  in  giving  to  it  a  construction,  inconsistent  with  its 
express,  unequivocal  import.  If,  as  has  been  urged,  the  day 
of  appearance  so  explicitly  directed  in  the  bond,  is  to  be 
modified  and  changed  by  the  legal  fiction,  (adopted  for  some 
purposes)  which  makes  the  proceedings  of  the  court  relate 
back  to  the  first  day  of  the  term,  which  is  therefore  regarded 
as  if  but  one  day's  duration,  so  as  to  mean  any  subsequent 
day  of  the  term,  with  the  same  propriety  had  the  day  of 
appearance  been  fixed  for  the  fourth  day  of  the  term,  it  might 
be  insisted  that  an  appearance  on  the  first  day  of  the  term, 
would  be  a  performance  of  the  condition  of  the  bond.  By 
authorizing  the  court,  or  judge,  as  the  case  might  be,  to 
direct  the  time  when  the  insolvent  should  appear  to  answer 
the  allegations  of  his  creditors,  the  legislature  designed  that 
the  appearance  should  take  place  on  the  day  appointed,  and 
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not  at  any  subsequent  day  of  the  term.  But  it  is  insisted, 
that  the  bond  for  the  appearance  of  an  insolvent,  is  in 
effect  the  same  as  a  bail  bond,  the  forfeiture  of  the  latter  of 
which,  it  is  asserted,  is  saved  by  an  appearance  at  any  time 
during  the  term.  For  this  assertion  as  to  a  bail  bond  no 
authority  has  been  referred  to,  and  from  the  constant  habit  of 
our  courts,  to  forfeit  recognizances,  where  the  recognizors  do 
not  appear,  when  called  at  the  commencement,  or  any  other 
period  of  the  term,  it  is  not  so  certain  that  any  such  autho- 
rity could  be  found.  But  be  this  as  it  may,  it  would  not 
affect  our  opinion  in  the  case  before  us.  The  condition  of 
the  ordinary  bail  bond,  differs  in  terms  from  that  now  before 
us,  in  reference  to  the  question  now  under  consideration. 
The  condition  of  the  bail  bond  is,  that  the  principal  obligor 

make  his   personal   appearance  before   the  county 

court  to  be  held  at on  the day  of next, 

(stating  the  day,  month,  and  place,  prescribed  for  the  meet- 
ing of  the  court.)  To  such  a  bond  it  might  with  some  plau- 
sibility be  contended,  that  the  statement  of  the  day  and  place 
was  not  inserted,  as  fixing  the  time  and  place  at  which  the 
appearance  was  to  be  entered,  but  as  descriptive  of  the  time 
and  place  of  holding  the  county  court,  at  which  the  party 
was  bound  to  appear ;  and  consequently,  that  an  appearance 
on  any  day  of  the  term  would  be  a  compliance  with  the  con- 
dition of  the  bond.  But  the  time  specified  in  the  condition 
of  the  bond  before  us  is  an  explicit  designation  of  the  day  for 
the  appearance  of  the  insolvent,  and  cannot  be  regarded  as 
merely  descriptive  of  the  term  of  the  court  by  designating  the 
day  of  its  commencement.  The  condition  of  the  bail  bond 
herein  before  stated,  is  substantially  conformable  to  those 
ordinarily  used  in  Maryland,  a  precedent  for  which  may  be 
seen  in  1  Har.  Ent.  17.  It  is  true,  that^in  1  Evans*  Har. 
Ent.  49,  we  find  a  precedent  for  the  condition  of  a  bail  bond 
as  regards  the  time  for  the  parties'  appearance,  identical  with 
the  insolvent's  bond  in  question  ;  but  we  are  not  aware  that 
it  has  been  followed  as  a  precedent  for  bail  bonds  in  Mary- 
land, and  we  feel  well  assured,  if  it  has,  that  it  has  never 
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judicially  received  that  interpretation,  which  has  been  as- 
sumed for  bail  bonds  in  the  argument  of  the  counsel  for  the 
appellant  in  this  cause. 

Concurring  with  the  county  court, 

JUDGMENT    AFFIRMED. 


Joseph  Neel  vs.  Edward  Hughes,  et  al. 
December ;  1838. 

When  the  instruction  given  by  the  court  is  of  such  a  character  as  probably  to 
diminish  or  increase  the  quantum  of  damages,  the  unsuccessful  party  is 
entitled  to  his  exception. 

Every  conveyance  must  either  on  its  face,  or  by  words  of  reference,  give  to 
the  subject  intended  to  be  conveyed,  such  a  description  as  to  identify  it. 
If  it  be  land,  it  must  be  such  as  to  afford  the  means  of  locating  it. 

The  deed  of  a  trustee  acting  under  a  chancery  decree,  is  subject  to  the  same 
law,  nor  can  it  convey  more  than  the  decree  or  order  has  authorized  him  to 
convey. 

And  such  a  deed  will  not  pass  to  the  purchaser  a  title  to  land,  which  the 
court  never  directed  to  be  sold,  or  the  sale  of  which  has  not  been  con- 
firmed. 

Appeal  from  Montgomery  county  court. 

This  was  an  action  of  trespass  vi  et  armis,  brought  on 
the  15th  of  March,  1833,  by  Edward  Hughes,  Edward 
Hughes  and  Mary  his  wife,  and  Eleanor  and  Eliza  Holmes, 
against  the  appellant  Joseph  Neel,  for  breaking  and  entering 
their  close,  and  taking  and  carrying  away  and  converting  to 
his  own  use  certain  trees,  &c.  The  defendant  pleaded  not 
guilty,  on  which  issue  was  joined,  and  upon  motion  of  the 
plaintiffs,  a  warrant  of  resurvey  was  issued. 

At  the  trial  of  the  cause,  the  plaintiffs  to  maintain  the  issue 
joined  on  their  part,  and  to  prove  title  to  the  land  on  which 
the  trespass  is  alleged  to  have  been  committed,  offered  in 
proof,  a  patent  for  a  tract  of  land  called  Mount  Pleasant, 
granted  on  the  22d  January,  1760,  to  Benjamin  Wofford, 
and  his  heirs — a  deed  from  said  Wofford,  dated  20th  Novem- 
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ber,  1764,  to  Jeremiah  Spiers,  in  fee  for  the  same  tract — 
and  also  proved  that  said  land  descended,  as  to  one  moiety, 
to  the  plaintiffs,  Mary,  Eleanor  and  Eliza,  and  as  to  the 
other  moiety  to  one  George  Riley — and  the  plaintiffs  to 
prove  that  the  title  of  George  Riley  had  been  conveyed  to 
Edward  Hughes,  the  other  plaintiff  in  the  cause,  offered  in 
proof,  the  proceedings  of  Montgomery  county  court,  in  a 
certain  cause,  on  behalf  of  the  infant  heirs  of  the  said 
George  Riley,  by  which  it  appeared  that  the  said  court,  on 
the  30th  May,  1828,  decreed,  that  all  the  right,  title  and 
estate  of  •which  George  Riley  died  seized  in  a  tract  or  parcel 
of  land  situate  in  Montgomery  county,  Maryland,  called  the 
"Cow  Pasture"  part  of  "Mount  Pleasant"  and  part  of  "Ben- 
son's Discovery"  containing  202  acres,  and  such  part  of  a 
lot  in  the  town  Rockville,  number  37,  as  may  be  necessary 
to  produce  the  sum  of  $663  25,  and  the  expenses  of  the 
sale,  and  this  proceeding,  be  sold  for  the  purpose  of  paying, 
&c.  that  to  carry  this  decree  into  effect,  Uriah  Forrest  was 
appointed  trustee,  &c.  The  trustee  having  given  bond,  ad- 
vertised that  he  would  expose  to  public  sale  at,  &c.  "  all  the 
right,  title,  and  interest  of  the  heirs  of  George  Riley  deceased, 
the  same  being  an  undivided  moiety,  of,  in,  and  to,  the  fol- 
lowing tracts,  pieces  or  parcels  of  land,  viz :  part  of  a  tract 
called  the  Cow  Pasture"  part  of  a  tract  called  Mount  Plea- 
sant, and  part,  &c.  containing  in  the  whole  404  acres,  &c. 
The  trustee  reported  that  in  pursuance  of  the  decree  he  had 
advertised  the  land  mentioned  in  the  decree  for  sale ;  that 
Arnold  T.  Mason  became  the  purchaser,  &c-  and  had  since 
conveyed  his  purchase  to  Edward  Hughes,  who  had  complied 
with  the  terms  of  sale.  This  sale  was  finally  ratified.  The 
deed  of  the  trustee  to  Hughes  described  the  estate  sold,  as 
all  the  right,  title,  and  interest  of  the  heirs  of  George  Riley, 
of,  in,  and  to  all  that  tract  or  parcel  of  land,  lying  in  said 
county,  called  Mount  Pleasant,  patented  to  Benjamin  Wof- 
ford,  &c. 

The  defendant  thereupon  prayed  the  court  to  instruct  the 
jury,  that  the  decree  contained  in  said  proceedings,  having 
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ordered  a  sale  of  all  the  right,  title,  and  estate,  of  which 
George  Riley  died  seized,  "in  part"  of  the  tract  of  land 
called  Mount  Pleasant,  that  the  trustee's  deed  to  the  said 
Edward  Hughes,  did  not  on  that  account,  convey  an  undi- 
vided moiety  of  the  said  tract  of  land,  called  Mount  Pleasant. 
Which  instruction  the  court  (  T.  B.  Dorsey,  Ch.  J.  and  JV*. 
Brewer,  Jr.,  J.)  refused  to  give.  The  defendant  excepted, 
and  the  verdict  and  judgment  being  against  him,  he  brought 
this  appeal. 

The  cause  was  argued  before  Buchanan,  Ch.  J.,  Ste- 
phen, Archer,  Chambers,  and  Spence,  Judges. 

By  A.  C.  Magruder,  for  the  appellant,  and  R.  J.  Bowie, 
for  the  appellee. 

Chambers,  Judge,  delivered  the  opinion  of  the  court. 

The  facts  in  the  record  shew  that  the  instruction  asked  for 
had  a  direct  influence  on  the  character  of  the  verdict,  by  les- 
sening or  increasing  the  quantum  of  damages,  and  wherever 
such  a  result  will  probably  follow,  the  unsuccessful  party  is 
entitled  to  his  exception. 

If  the  title  of  Riley  had  been  vested  in  Edward  Hughes, 
as  was  claimed,  then  the  jury  must  assess  the  entire  damages 
in  this  action  ;  whereas,  if  according  to  the  position  of  the 
appellee's  counsel,  the  suit  could  be  maintained  by  the  plain- 
tiff's owning  one-half  the  interest  in  the  property,  the  jury 
should  have  given  but  half  the  damages.  It  is  therefore 
unnecessary  to  decide,  whether  the  action  could  have  been 
sustained  without  the  proof  objected  to. 

The  argument  has  assumed  that  the  opinion  asked  for  was 
substantially,  whether  any  interest  passed  by  the  trustee's 
deed  to  Edward  Hughes. 

The  language  of  the  motion  is,  that  it  did  not  convey  an 
"undivided  moiety"  of  the  tract;  but  in  connection  with  the 
other  parts  of  the  record,  we  think  ourselves  warranted  in 
regarding  it,  as  it  seems  to  have  been  considered  in  argu- 
ment here,  and  in  the  court  below,  that  the  refusal  to  grant 
2  v.10 
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the  instruction  asked  for  was  an  assertion  that  the  deed  did 
convey  the  title  of  which  George  Riley  died  seized. 

Every  conveyance  must  either  on  its  face,  or  by  words  of 
reference,  give  to  the  subject  intended  to  be  conveyed,  such 
a  description  as  to  identify  it.  If  it  be  land  it  must  be  such 
as  to  afford  the  means  of  locating  it. 

The  deed  of  a  trustee  acting  under  a  chancery  decree  is 
subject  to  the  same  law,  nor  can  it  convey  more  than  the 
decree  or  order  has  authorized  him  to  convey. 

This  is  not  like  the  case,  where  a  trustee  avowedly  going 
beyond  the  terms  of  his  decree,  sells  property  in  a  mode,  or 
with  conditions  variant  from  the  decree,  or  in  any  way  ex- 
ceeds his  authority,  and  reports  the  whole  matter  to  the  court, 
and  obtains  a  confirmation  of  all  his  proceedings. 

If  the  trustee  in  his  report  of  this  sale,  had  made  a  perfect 
description  of  the  property  sold,  and  the  sale  had  been  rati- 
fied, it  would  have  been  within  the  cases  referred  to. 

The  report  in  this  case  states  that  the  trustee  had  sold  the 
land  mentioned  in  the  decree. 

The  advertisement  to  which  the  counsel  referred  us,  pro- 
poses to  sell  "  all  the  right,  title  and  interest,  being  an  undi- 
vided moiety,  of,  in,  and  to  the  following  tracts,  pieces,  or 
parcels  of  land,  viz :  part  of  a  tract  of  land  called  the  Cow 
Pasture ,  part  of  a  tract  called  Mount  Pleasant,  &c." 

What  portion  of  the  tract,  whether  on  the  one  side,  or  the 
other,  is  no  where  described,  nor  is  a  reference  made  to  any 
means  of  ascertaining  it. 

The  quantity  of  land  proposed  to  be  sold  out  of  the  tract 
called  Mount  Pleasant,  is  not  stated  in  the  petition,  decree, 
advertisement,  or  report ;  but  if  it  had  been  stated,  there  is 
nothing  to  entitle  the  purchaser  under  this  description,  to 
one  particular  part  of  the  tract  more  than  another.  The 
terms  apply  as  well  to  any  one  portion,  as  to  any  other,  and 
to  no  one  portion  particularly. 

The  deed  of  a  trustee  acting  under  the  authority  of  the 
court,  cannot  pass  title  to  a  purchaser  in  land,  which  the 
court  have  never  directed  to  be  sold,  or  the  sale  of  which 
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they  have  never  confirmed.  The  deed  is  only  designed  to 
transfer  the  legal  title,  where  the  sale  and  ratification  had 
previously  given  the  equitable  title.  Here  the  defect  in  the 
petition  and  decree,  and  in  the  proceedings  of  the  trustee, 
prevented  the  purchaser  from  obtaining  any  title  to  any  part 
of  this  tract,  and  the  deed  could  not  remedy  it,  and  did  not 
therefore  pass  any  interest  in  the  lands. 

For  these  reasons  we  think  the  court  erred. 

JUDGMENT    REVERSED    AND    PROCEDENDO    AWARDED. 


Jela  Cheney  vs.  Green  H.  Duke. —  December,  1838. 

Under  the  act  of  1817,  ch.  112,  to  prevent  the  unlawful  exportation  of  ne- 
groes and  mulattoes,  and  to  alter  and  amend  the  laws  concerning  runaways, 
it  is  the  duty  of  the  purchaser  to  procure  and  have  recorded,  the  bill  of 
sale  required  by  the  fourth  section. 

The  mere  omission  of  the  vendor  to  give  a  bill  of  sale,  will  not  prevent  his 
maintaining  an  action  for  the  purchase  money,  though  he  knew  at  the  time 
of  the  sale  that  the  purchaser  intended  to  remove  the  negro  sold  beyond 
the  limits  of  the  state. 

The  mere  fact  of  knowledge  alone,  of  the  illegal  purpose  in  the  mind  of  the 
purchaser,  unaccompanied  by  any  aid  in  furtherance  of  its  execution,  will 
interpose  no  bar  to  the  recovery  of  the  purchase  money. 

To  deprive  the  seller  of  goods,  of  his  right  to  sue  for  the  purchase  money,  it 
is  not  sufficient  that  he  knows  that  the  buyer  will  make  an  illegal  use  of 
them.  To  affect  him,  it  must  be  shewn  that  he  was  a  sharer  in  the  illegal 
transaction,  or  that  he  aided  and  assisted  in  its  execution. 

Appeal  from  Frederick  county  court. 

This  was  an  action  of  assumpsit,  brought  on  the  3d  May, 
1836,  by  the  appellant  against  the  appellee,  to  recover  the 
price  of  a  negro  slave  sold  by  the  appellant  to  the  appellee. 
The  defendant  pleaded  the  general  issue,  &c. 

At  the  trial  of  the  cause,  the  plaintiff  gave  in  evidence  to 
the  jury,  by  competent  testimony,  that  she  being  the  owner 
of  a  certain  negro  man,  a  slave  for  life,  named  Harry,  and 
being  the  slave  mentioned  in  the  declaration,  sold  the  said 
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negro  man  to  the  defendant  by  parol,  on  the  1st  May,  1836, 
at,  and  for  the  price,  and  sum  of  $650,  and  that  the  defen- 
dant thereupon  paid  the  sura  of  $100,  in  part  of  the  pur- 
chase money,  and  that  plaintiff'  delivered  said  negro  man  to 
said  defendant,  under  and  in  pursuance  of  the  said  sale  by 
parol,  and  that,  the  defendant  took  him  into  possession,  and 
exercised  acts  of  ownership  over  him  as  his  property.      It 
was  also  proved  by  competent  testimony,  that  the  defendant 
was  then  engaged  in  the  purchasing  of  slaves,  for  the  pur- 
pose of  exporting  them  beyond  the  limits  of  this  state,  and 
that  he  was  known  to  the  plaintiff  to  be  so  engaged;  and 
also,  that  he  purchased  said  slave  for  the  purpose  of  export- 
ing, and  removing  him  beyond  the  limits  of  the  state  of 
Maryland,  and  that  the  plaintiff  in  making  such  sale  knew 
that  he  was  purchasing  said  slave,  with  intent,  and  for  the 
purpose  of  exporting  and  removing  said  slave  beyond  the 
limits  of  the  state.     It  was  further  admitted,  that  no  bill  of 
sale  was  executed  and  delivered  by  the  said  plaintiff  to  the 
said  defendant  for  the  said  negro,  nor  was  any  thing  said 
between  the  parties,  in  relation  to  any  bill  of  sale  for  said 
negro.     It  was  further  admitted,  that  the  said  plaintiff  then 
resided,  and  still  resides  in  Washington  county,  and  that  the 
defendant  then  resided  and  still  resides  in  Frederick  county. 
The  defendant  thereupon,  by  his  counsel,  prayed  the  court  to 
instruct  the  jury,  that  if  they  shall  believe,  from  the  evidence 
in  the  cause,  that  the  defendant  purchased  said  negro  man 
with  intent,  and  for  the  purpose  of  removing  him  beyond  the 
limits  of  the  state,  and  that  the  plaintiff  at  the  time  of  selling 
and  delivering  said    negro  man,  knew  that  the   defendant 
intended  to  remove  said  negro  man  beyond  the  limits  of  the 
state,  and  shall  further  believe,  that  no  bill  of  sale  for  said 
slave  was  executed  and  delivered  by  the  said  plaintiff  to  the 
said  defendant,  that  then  the  plaintiff  is  not  entitled  to  reco- 
ver in  this  case,  upon  the  ground  that  no  bill  of  sale  was 
executed  as  required  by  the  4th  section  of  the  act  of  1817, 
chapter  112,  of  which  opinion  the  court  (Shriver  and   71 
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Buchanan,  A.  J.)  were,  and  so  instructed  the  jury.     The 
plaintiff  excepted. 

The  plaintiff  then,  by  her  counsel,  upon  the  facts  stated  in 
the  first  bill  of  exceptions,  which  is  to  be  taken  and  consi- 
dered as  if  stated  in  this  bill  of  exceptions,  prayed  the  opin- 
ion of  the  court,  and  its  instruction  to  the  jury,  that  if  they 
shall  believe,  from  the  evidence  in  this  case,  that  the  plaintiff 
sold  the  slave  mentioned  in  the  declaration  to  the  said  defen- 
dant, for  the  price  of  six  hundred  and  fifty  dollars,  one  hun- 
dred dollars  of  which  was  paid  to  the  said  plaintiff  by  the  said 
defendant  at  the  time  of  the  contract,  and  that  in  pursuance 
of  said  contract,  the  said  plaintiff  delivered  the  said  negro  to 
the  said  defendant,  and  that  the  said  defendant  took  and  ex- 
ercised acts  of  ownership  over  said  slave,  as  his  property, 
that  then  the  said  plaintiff  is  entitled  to  recover,  although 
they  shall  believe  that  no  bill  of  sale  was  given  for  said 
slave,  and  that  the  said  plaintiff  knew  at  the  time  of  the  said 
contract,  that  the  said  defendant  intended  to  transport  and 
remove  him  beyond  the  limits  of  the  state,  without  obtaining 
a  bill  of  sale ;  provided,  they  shall  also  believe,  that  the  said 
plaintiff,  was  in  no  otherwise,  than  as  above  stated,  acting  or 
assenting  to  the  intended  transportation  and  removal  of  said 
negro. 

But  the  court  refused  to  grant  the  said  last  mentioned 
prayer,  or  to  give  the  said  instruction.  The  plaintiff  ex- 
cepted. 

The  verdict  and  judgment  being  against  the  said  Jela 
Cheney,  she  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  Ch.  J.,  Ste- 
phen, Archer,  Dorsey,  Chambers  and  Spence,  Judges. 

By  J.  M.  Coale,  for  the  appellant : 

Two  questions  arise  in  the  consideration  of  this  case : 
1.  Is  the  contract  void  under  the  4th  section  of  the  act  of 
1817,  ch.  112,  because  no  bill  of  sale  was  taken  for  the  slave 
purchased,  as  is  prescribed  by  that  section  ?     2.  If  by  the 
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sale  and  delivery,  title  passed  to  the  vendee  without  bill  of 
sale,  is  the  plaintiff  debarred  from  recovering  on  account  of 
illegality  in  the  consideration  ? 

In  construing  statutes,  the  intention  of  the  framer  is  the 
supreme  and  controlling  guide  to  their  true  interpretation. 
"  A  thing  which  is  in  the  letter  of  a  statute,  is  not  within  the 
statute,  unless  it  be  within  the  intention  of  the  makers." 
Bacon's  Jibr.  title  Statutes,  1.  Dwarris  on  Statutes,  9  Law 
Library,  39,  fyc.  4  Gill  and  John.  152.  Was  it  then  the 
intention  of  the  framers  of  the  act  of  1817,  ch.  112,  to  make 
a  sale,  as  proved  in  the  case  at  bar,  void  without  a  bill  of 
sale  ? 

The  subject  of  contracts  and  the  modes  by  which  they 
shall  be  consummated,  being  matters  of  universal  and  every 
day  concern  to  the  great  body  of  a  people,  are  seldom 
touched  for  slight  and  transient  causes,  by  the  law  making 
power,  and  whenever  the  suppression  of  an  evil,  or  the  ad- 
vancement of  the  public  welfare,  requires  restrictions  to  be 
placed  upon  them,  the  legislature  expresses  its  purpose  and 
intent,  in  plain  and  unambiguous  language.  When  it  speaks 
of  a  contract,  and  means  to  make  it  void  and  of  no  effect, 
without  certain  prescribed  requisites,  it  always  says  so  in 
totidem  verbis. 

In  support  of  this  position,  I  refer  to  the  great  original  in- 
novator on  the  common  law  of  contracts,  the  29th  Chas.  2, 
ch.  3,  as  also  to  the  acts  of  assembly  of  this  state,  from  the 
earliest  period  of  provincial  legislation  down  to  the  present 
day.  1715,  ch.  47,  sec.  8;  1729,  ch.  8,  sec.  5;  1763,  ch. 
13,  sec.  2 ;  1766,  ch.  14,  sec.  2.  Even  the  act  of  1817,  ch. 
112,  upon  which  the  defendant  relies  as  a  defence  to  this  ac- 
tion, affords  a  pregnant  illustration  of  this  view  of  the  sub- 
ject. By  the  first,  second,  and  third  sections  of  the  act,  the 
framers  of  it  intended  to  prohibit,  under  any  circumstances, 
the  sale  of  a  slave  for  a  term  of  years,  to  a  southern  trader, 
and  to  make  void  a  contract  for  such  slave  between  citizens 
of  the  state  without  a  bill  of  sale,  and  they  have  made 
known  that  intention  by  emphatic  prohibitions,  and  clear  and 
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repeated  terms  of  avoidance.  But  in  the  fourth  section, 
which  relates  to  slaves  for  life,  there  is  no  language  of  prohi- 
bition, no  making  void  without  a  bill  of  sale — no  penalty 
imposed  upon  the  contract,  and  no  declaration  that  title  shall 
not  pass  unless  upon  the  observance  of  a  specific  formality. 
There  is  nothing  more  than  a  mere  admonition  to  the  pur- 
chaser, that  when  "  he  shall  purchase  any  slave  or  slaves 
within  this  state  for  the  purpose  of  exporting  or  removing 
them  beyond  the  limits  of  the  state,  it  shall  be  his  duty  to 
take  a  bill  of  sale,"  &c. 

The  inference  is  then  irresistible  that  the  legislature  did 
not  intend  to  render  the  sale  of  a  slave  for  life  void,  without 
a  bill  of  sale.  "  For  when  the  legislature  in  the  same  sen- 
tence uses  different  words,  the  courts  of  law  will  presume 
that  they  were  used  in  order  to  express  different  ideas." 
Rex.  vs.  Bolton,  8  B.  &f  C.  74.  "  So  if  there  is  a  material 
alteration  in  the  language  used  in  the  different  clauses,  it  is  to 
be  inferred  that  the  legislature  knew  how  to  use  terms  appli- 
cable to  the  subject  matter.  The  several  inditing  and  pen- 
ning of  the  different  branches"  said  the  judges  in  Edrick's 
.  case,  "  doth  argue  that  the  maker  did  intend  a  difference  of 
the  purview  and  remedies."  Dwarris  on  Statutes,  707.  5 
Rep.  119.  "Further  as  a  rule  of  exposition,  statutes  are  to 
be  construed  in  reference  to  the  principles  of  the  common 
law.  For  it  is  not  to  be  presumed  that  the  legislature  in- 
tended to  make  any  innovation  upon  the  common  law  further 
than  the  case  absolutely  required.  The  law  rather  infers  that 
the  act  did  not  intend  to  make  any  alteration  other  than  what 
is  specified,  and  besides  what  has  been  plainly  pronounced  ; 
for  if  the  parliament  had  had  that  design,  it  is  naturally  said 
they  would  have  expressed  it."     Dwarris  on  Statutes,  695. 

The  provision  contained  in  the  fourth  section  of  the  act 
was  inserted  merely  as  a  warning  to  the  purchaser,  and  the 
bill  of  sale  therein  directed  to  be  taken,  was  provided  for  his 
protection  against  the  forfeiture  imposed  by  the  fifth  section 
of  the  act.  It  is  not  prescribed  as  essential  to  the  contract 
of  sale,  but  is  a  thing  subsequent  and  subordinate  to  it.     If 
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the  vendee  intends  to  export  the  slave,  the  law  tells  him  to 
take  a  bill  of  sale,  otherwise  he  will  incur  the  risk  of  for- 
feiture. The  language  of  this  section  is  purely  directory,  and 
the  contract  of  sale  is  good  and  binding,  notwithstanding  the 
direction  is  disregarded.  Rex.  vs.  Birmingham,  8  B.  8f  C. 
29,  quoted  in  Dwarris  on  Statutes,  9  Law  Library,  56. 

If  then  a  bill  of  sale  was  not  essential  to  the  perfection  of 
the  contract  proved  in  this  case,  and  it  was  not  intended  by 
the  framers  of  the  act  to  make  such  sale  void  without  it,  the 
plaintiff  is  entitled  to  recover,  no  matter  what  may  be  the 
penalty  or  forfeiture  imposed  by  any  subsequent  clause  of  the 
act.  But  waiving  this  conclusion,  I  will  proceed  to  inquire, 
whether  there  be  any  iron  rule  of  construction  which  can  de- 
feat our  just  rights  of  payment  for  the  property  sold,  under 
the  fifth  section  of  the  act.  This  inquiry  is  embraced  under 
the  second  proposition  laid  down  at  the  commencement  of 
the  argument,  and  appertains  to  the  prayer  in  the  second  bill 
of  exceptions.  The  sale  in  this  case  is  clearly  not  tainted 
with  that  kind  of  illegality  which  will  defeat  the  plaintifFs 
right  to  recover.  She  has  in  the  act  of  contract  and  the  de- 
livery of  the  slave  done  nothing  that  the  law  prohibited,  nor 
omitted  to  do  any  thing  that  the  law  required  of  her,  to  the 
completion  of  the  contract.  Neither  has  she  done  any  thing 
in  contravention  of  the  spirit  of  the  law,  for  the  bona  fide  sale 
of  a  slave  for  life,  to  a  person  who  purchased  to  remove  him 
out  of  the  state,  was  never  intended  to  be  prevented  by  the 
act  of  1817,  ch.  112.  The  mischief  which  the  law  was 
made  to  remedy  is  particularly  specified  in  the  preamble  of  the 
act,  and  it  does  not  embrace  this  case.  Even  if  it  was  illegal 
for  the  purchaser  to  remove  beyond  the  limits  of  the  state  the 
slave  for  life  bona  fide  purchased  by  him  without  his  taking  a 
bill  of  sale,  and  the  vendor,  the  plaintiff  in  this  case,  knew 
at  the  time  she  sold  and  delivered  said  slave  that  he  intended 
so  to  remove  him,  still  she  is  entitled  to  recover,  inasmuch 
as  she  in  no  wise  aided  or  contributed  towards  such  removal, 
nor  was  in  any  respect  a  sharer  in  the  transaction.  Long  on 
Sales,  85.     Hodgson  vs.  Temple,  5  Taunton,  181.     Johnson 
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vs,  Hudson,  11  East.  180.  Brown  vs.  Duncan,  21  En. 
Com.  Law  Rep.  29.  Bowry  vs.  Bennet,  1  Camp.  Rep.  348. 
1  Holt.  JV.  P.  C.  107,  note.  Ross  on  Vendors,  12  Law  Lib. 
166-170.  Wetherall  vs.  Jones,  3  Bar.  &f  Adol.  quoted  in 
Smith  on  Mercantile  Law,  17  Law  Library,  188. 

In  the  last  mentioned  case,  Lord  Tenterden  takes  a  broad 
and  liberal  view  of  the  whole  subject  of  illegal  sales,  and 
lays  down  fixed  and  comprehensive  rules  and  principles  for 
their  construction.  He  says,  "where  a  party  seeks  to 
enforce  a  contract  which  is  expressly  or  by  implication  for- 
bidden by  the  statute  or  common  law,  no  court  will  lend  its 
assistance  to  give  it  effect ;  and  there  are  numerous  cases  in 
the  books  in  which  an  action  on  the  contract  has  failed,  be- 
cause either  the  consideration  for  the  promise,  or  the  act  to 
be  done,  was  illegal,  as  being  against  the  express  provisions 
of  the  law,  or  contrary  to  justice,  morality,  or  sound  policy. 
But  where  the  consideration  and  the  matter  to  be  performed  are 
both  legal,  we  are  not  aware  that  a  plaintiff  has  ever  been  pre- 
vented from  recovering,  by  an  infringement  of  the  law  not 
contemplated  by  the  contract,  in  the  performance  of  something 
to  be  done  on  his  part." 

In  this  decision  the  learned  judge  has  extracted  from  the 
various  cases  of  illegal  sales  the  essential  principle  that 
governed  them,  and  has  laid  down  the  unquestionable  con- 
clusions to  which  all  of  them  tend,  as  established  law.  A 
contract  to  be  void  must  be  expressly  prohibited  or  declared 
to  be  void,  or  be  "  contrary  to  justice,  morality,  or  sound 
policy." 

The  contract  in  this  case  is  not  expressly  prohibited  nor 
made  void,  nor  is  it  contrary  to  justice  or  morality,  because 
negro  slavery  is  sanctioned  by  religion,  and  is  in  conformity  to 
the  constitution  and  laws,  and  contracts  in  relation  to  slaves 
are  warranted  by  the  same  high  authorities.  Neither  is  the 
sale  of  the  slave  as  made  by  the  plaintiff  to  the  defendant 
contrary  to  sound  policy.  It  has  been  the  settled  policy  of 
the  state  of  Maryland  for  the  last  thirty  years  to  get  rid  of 
her  black  population  by  all  the  means  that  could  rightfully  be 
3  v.10 
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resorted  to.  The  legislature  of  the  state  has  passed  laws 
authorizing  their  transportation  for  crime,  instead  of  other 
punishment.  1809,  ch.  138.  1818,  ch.  197.  1819,  ch. 
159.  Nor  can  it  be  said  that  these  provisions  are  adopted 
only  to  cast  off  the  vicious.  They  are  not  extended  to  the 
white  offender  however  criminal  he  may  be.  So  by  the  act 
of  1831,  ch.  281,  a  direct  tax  is  imposed  upon  the  people  of 
the  state  to  defray  the  expenses  of  transporting  free  or  manu- 
mitted blacks,  and  by  1831,  ch.  323,  the  introduction  of 
slaves  from  other  states  or  elsewhere  into  this  state  is  em- 
phatically prohibited,  and  every  person  who  offends  against 
this  provision  of  the  law  is  subject  to  indictment,  and  the 
slave  is  forthwith  expelled  from  our  borders.  And  so  fixed 
is  this  policy,  that  the  legislature,  year  after  year,  have 
refused  permission,  upon  the  most  urgent  applications  for  a 
special  law,  to  bring  into  the  state  slaves  that  accidentally 
came  into  the  ownership  of  a  citizen  of  the  state  by  marriage 
or  otherwise.  The  policy  of  the  state  to  relieve  herself  of 
the  evils  of  her  black  population  has  been,  I  repeat,  for  a 
long  series  of  years  settled,  permanent,  unwavering,  and  in- 
exorable. The  bona  fide  sale  of  a  slave  for  life  then  to  be 
removed  beyond  the  limits  of  the  state,  so  far  from  being 
against  "  sound  policy  "  is  in  perfect  unison  with  the  most 
cherished  policy  of  the  state.  A  restriction  upon  or  inter- 
ference with  this  policy  was  never  contemplated  by  the  act 
of  1817,  ch.  112. 

"  The  consideration  then  and  the  matter  to  be  performed," 
are  both  legal,  and  in  the  language  of  Lord  Tenterden,  a 
plaintiff  under  those  circumstances,  "  has  never  been  pre- 
vented from  recovering,"  &c. 

There  is  not,  strictly  speaking,  any  evidence  in  this  case 
that  the  act  of  1817,  ch.  112,  was  ever  violated  even  by  the 
defendant,  so  as  to  incur  the  forfeiture.  The  slave  was  never 
taken  out  of  the  state,  and  nothing  is  proved  but  that  the 
purchaser  bought  with  intent  to  remove  him.  This  is  no 
offence.  By  the  act  of  1817  there  is  a  locus  penitentice  pro- 
vided after  the  purchase,  and  if  the  purchaser  changes  his 
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intention  and  determines  to  keep  the  slave  in  the  state,  he  is 
his  to  all  intents  and  purposes,  and  even  the  arm  of  the 
sovereign  power  of  the  state  cannot  wrest  him  away.  The 
inquiry  and  forfeiture  can  only  take  place  where  the  purchaser 
has  the  slave  in  one  of  the  counties  of  this  state,  and  after 
"  affidavit  made  that  he  is  about  to  remove  him  contrary  to 
law."  If  he  changes  his  mind  after  purchasing  and  is  not 
about  to  remove  him,  no  affidavit  can  be  made,  and  no  for- 
feiture can  take  place.  But  even  if  he  persists  in  his  inten- 
tion of  removal,  the  law  will  presume,  if  it  be  necessary,  to 
sustain  the  contract,  that  in  that  period,  which  is  allowed  as 
a  locus  venitentice  he  will  provide  all  the  requisites  prescribed 
for  a  lawful  removal.  Haines  vs.  Busk,  5  Taunton,  521.  4 
Taunton,  856.  In  every  view  of  this  case  then,  as  it  is  pre- 
sented in  the  bill  of  exceptions,  the  plaintiff  is  entitled  to 
recover.  A  contrary  construction  would  make  the  act  of 
1817,  ch.  112,  which  was  passed  among  other  things  for  the 
protection  of  the  slave-owner,  a  most  potent  instrument  of 
fraud  and  imposition  in  the  hands  of  the  slave-dealer,  and 
would  cause  it  to  be  much  more  prolific  in  producing  mis- 
chief, than  efficacious  in  preventing  it. 

W.  Schley,  for  the  appellee. 

There  are  three  counts  in  the  declaration.  The  first 
relates  to  a  special  contract,  and  avers  performance.  The 
second  and  third  are  indebitatus  assumpsit,  and  rely  on  an 
executed  contract.  In  all  it  is  said,  the  plaintiff  had  sold 
and  delivered  a  negro  man  to  the  defendant.  Part  of  the 
argument  has  turned  on  the  meaning  of  the  word  sale. 
What  constitutes  a  valid  and  effectual  sale?  The  term  sold, 
as  used  here,  implies  a  contract.  It  is  to  be  understood 
according  to  the  subject  matter.  In  cases  where  there  can 
be  no  contract  without  writing,  the  general  term  in  a  decla- 
ration, means  a  written  contract.  If  it  appeared  in  the  decla- 
ration, that  the  purchaser  was  a  foreign  dealer,  then  the  con- 
tract should  have  been  pleaded  to  be  a  written  contract. 
But  here  it  must  so  appear  in  proof,  and  I  contend  that  is 
necessary  to  make  a  valid  sale.     I  contend  : 
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1.  The  averment  of  a  sale  is  not  gratified  unless  there  was 
a  bill  of  sale. 

2.  That  on  the  part  of  the  buyer  and  seller  the  contract 
was  in  contravention  of  the  act  of  1817.  Both  violated  the 
law. 

3.  Even  if  a  sale  by  parol  operated  to  sustain  the  allega- 
tion of  sold  and  delivered,  and  there  was  no  actual  violation 
of  law  on  the  part  of  the  plaintiff — yet  if  she  knew  the  slave 
sold  was  intended  to  be  exported  without  a  bill  of  sale,  she 
was  an  aider  and  abettor  of  a  course  of  dealing  against  the 
policy  of  the  law. 

The  word  sale,  imports  a  contract  ex  vi  termini ;  a  trans- 
mutation of  property  from  vendor  to  vendee.  2  Chit.  Plea. 
55.  Emery  vs.  Fell,  2  Term.  Rep.  30.  12  Law  Lib.  1. 
Upon  a  sale  there  must  be  a  delivery — a  legal  sale  and  deli- 
very, so  that  each  may  have  his  action,  one  for  the  price — 
one  for  detainment  or  trover.  Each  must  have  a  remedy.  If 
not,  neither  could  have  it.  A  sale  by  parol  in  this  case, 
could  not  legally  produce  these  results. 

Matters  of  evidence  need  not  be  alleged,  but  must  appear 
in  proof — the  mode  of  proof  must  conform  to  the  law.  2 
Chit.  Plea.  253,  note.  Ross  on  Vendors,  288.  Under  the  act 
of  1817,  there  could  be  no  transmutation  to  a  negro  trader 
unless  by  bill  of  sale.  Its  true  interpretation  is  involved. 
The  three  first  sections  apply  to  servants  or  slaves  for  a  term 
of  years  only.  The  4th  and  5th  sections  apply  to  slaves 
purchased  for  exportation.  The  first  section  has  nothing  to 
do  with  the  manner  of  the  sale.  It  operates  upon  the  vendor 
and  prohibits  a  sale  to  non-residents.  Even  if  the  vendee  is 
innocent,  guilt  on  the  part  of  the  vendor  forfeits  the  slave. 

The  second  section  applies  to  vendee,  and  prohibits  a 
purchase  under  a  penalty.  It  applies  to  non-residents,  and 
on  conviction  the  sale  is  avoided.  If  its  formalities  are 
wanting  no  title  vests. 

The  third  section  applies  exclusively  to  sales  to  residents. 

The  act  was  intended  to  protect  slaves  and  masters.  The 
evidence  of  transfer  of  slaves  for  years  was  to  be  put  on 
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record.  Taking  the  4th  and  5th  sections  together,  they 
comprehend  the  same  principles  as  to  slaves  for  life,  as  the 
3d  section  in  regard  to  slaves  for  terms  of  years.  There 
is  no  prohibition  of  a  sale,  in  terms,  without  a  bill  of  sale, 
but  the  spirit  and  intent  of  law  clearly  require  it.  The  act 
is  to  be  construed  together.  The  act  considers  that  a  negro 
may  be  sold  as  a  slave  for  life,  who  was  not  a  slave,  or  only 
a  slave  for  a  term  :  and  intended  to  confine  sales  of  slaves  for 
life  without  a  bill  of  sale  to  sales  for  the  county  of  their 
residence. 

The  4th  section  was  not  for  the  benefit  of  the  purchaser, 
but  was  intended  for  the  protection  of  the  negro.  It  meant 
to  prohibit  secret  sales.  Its  language  is  more  than  directory. 
It  is  made  the  duty  to  take  a  bill  of  sale.  It  is  a  part  of  the 
res  gesta.  The  acknowledgment  is  a  part  of  the  vendor's 
contract.  No  doubt  it  is  the  duty  of  the  vendee  to  record 
the  sale.  His  neglect  in  such  a  case  is  not  of  a  duty 
directed,  but  of  a  duty  prescribed  for  the  completion  of  his 
title,  which  the  law  requires. 

It  concerns  the  public  to  have  the  marks  and  descriptions 
of  slaves  intended  for  exportation.  These  facilitate  the  dis- 
covery of  crime,  and  the  restoration  to  owners  of  their  lost 
property. 

What  was  the  law  before  the  act  of  1817.  Sales  without 
stint  might  be  made  of  slaves  for  terms  to  non-residents. 
Now  non-residents  cannot  buy.  It  would  be  idle  to  require 
a  bill  of  sale,  to  be  registered,  as  a  means  of  preventing 
infractions  of  a  law — if  a  title  can  be  acquired  without  it. 

Neither  prayer  could  prevail,  if  the  title  does  not  pass — for 
the  law  is  the  same  on  both  counts  of  the  declaration. 

I  insist  that  the  act  of  1817  made  it  the  duty  of  both 
contracting  parties  to  execute  a  bill  of  sale,  and  see  to  its 
being  recorded.  The  4th  section  relates  to  both  buyer  and 
seller — both  knew  the  fact  of  intended  exportation — both 
equally  guilty. 

A  sale  to  aid  an  illegal  use  is  void,  a  sale  of  poison  to  one 
intending  to  destroy  his  wife  is  void.     Lightfoot,  et  al,  vs. 
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Tenant,  1  Boss,  fy  Pull.  551.  One  who  is  part  and  parcel  of 
the  violation  cannot  recover,  1  Law  Lib.  12.  The  vendor  must 
do  some  act  to  promote,  intending  to  promote  the  illegal  use. 
Thus  he  acts  against  public  policy  and  cannot  recover  the 
consideration  of  his  contract. 

Palmer,  in  reply : 

Under  the  statute  of  frauds,  where  there  has  been  a  delivery 
of  goods  sold,  no  memorandum  is  necessary.  It  dispenses 
with  the  writing,  and  hence  the  cases  under  that  statute  cited 
do  not  apply  here.  The  price  of  a  ship  sold  and  delivered 
may  be  recovered  without  register.  Is  the  contract  at  law 
void,  then  in  chancery  the  plaintiff  would  be  bound  to  give  a 
bill  of  sale.  The  act  in  question  grew  out  of  the  uneasiness 
of  some  persons  about  slavery,  and  the  4th  section  was  in- 
tended to  reach  the  people  of  Maryland,  to  protect  free 
persons  and  slaves  from  kidnappers  and  negro  buyers  and 
stealers.  It  was  a  guard  to  this  special  end; — such  is  its 
policy.  The  common  law  is,  that  property  passes  by  deli- 
very. The  act  was  to  restrain  an  evil  under  special  circum- 
stances, not  designed  to  alter  the  law  of  sale,  9  Law  Lib.  43, 
50.  Changes  of  the  common  law,  are  affected  by  express 
words — as  in  the  1st  and  2d  sections.  I  am  at  a  loss  to 
ascertain  the  extent  of  the  4th  section  except  that  it  was  di- 
rectory. The  proviso  in  the  5th  section  shows  that  it  is  not 
applicable  to  residents  who  designed  to  transport  their  slaves. 
If  right  in  this  construction,  what  is  required?  No  penalty 
is  fixed  by  the  law.  The  vendee  who  successfully  prosecutes 
his  purchase,  keeps  his  money  and  refuses  to  pay.  The 
court  will  so  construe  the  law  to  advance  fraud.  Where  a 
statute  prohibits  an  act  under  a  penalty,  a  contract  to  do  the 
act  is  not  void,  though  the  party  be  subject  to  the  penalty. 
The  rule  refers  to  contracts  illegal  or  wrong  as  simoniacal 
contracts,  Johnson,  et  al,  vs.  Hudson,  11  East.  ISO.  Gremare 
vs.  Le  Clerc  Bois  Valon,  2  Camp.  144.  But  in  other  cases, 
as  that  no  person  shall  carry  on  two  trades  at  the  same  time, 
under  a  penalty.     The  mere  sale  of  goods  with  knowledge 
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that  they  were  to  be  used  in  the  prohibited  calling,  does  not 
prevent  the  recovery  of  the  price. 

It  may  and  ought  to  be  implied  that  as  the  plaintiff  knew 
the  defendant  was  about  to  transport  the  negro,  that  he 
would  also  apply  for  a  bill  of  sale  within  twenty  days. 

Stephen,  Judge,  delivered  the  opinion  of  the  court. 

The  decision  of  the  question  involved  in  this  case,  mainly 
depends  upon  the  true  contruction  of  the  4th  and  5th  sections 
of  an  act  of  assembly,  passed  by  the  legislature  of  this  state 
in  the  year  1817,  ch.  112,  entitled,  "an  act  to  prevent  the 
unlawful  exportation  of  negroes  and  mulattoes,  and  to  alter 
and  amend  the  laws  concerning  runaways." 

The  suit  was  brought  to  recover  the  price  in  part  of  a  slave 
for  life,  sold  by  the  appellant  to  the  appellee.  A  part  of  the 
purchase  money  was  paid,  and  the  slave  delivered  to  the  pur- 
chaser, pursuant  to  the  terms  of  the  contract  of  sale,  and  it 
is  admitted,  for  it  could  not  be  denied,  that  apart  from  the 
supposed  operation  of  the  act  of  assembly,  the  sale  was  a 
valid  one,  both  at  common  law,  and  under  the  provisions  of 
the  statute  of  frauds  and  perjuries.  The  right  of  the  plain- 
tiff to  recover  must  consequently  depend  upon  the  true  con- 
struction of  the  provisions  of  the  above  mentioned  act,  and 
the  intention  of  the  legislature,  designed  to  be  accomplished 
by  its  enactment. 

The  fourth  section  provides  that,  whenever  any  persons 
shall  purchase  a  slave  within  this  state,  for  the  purpose  of 
exporting  or  removing  the  same,  beyond  the  limits  of  this 
state,  it  shall  be  the  duty  of  the  purchaser  to  take  from  the 
seller  a  bill  of  sale  for  said  slave,  in  which  the  age  and  dis- 
tinguishing marks,  as  nearly  as  may  be,  and  the  name  of  such 
slave,  shall  be  inserted  ;  which  bill  of  sale  is  to  be  acknow- 
ledged, and  recorded,  within  twenty  days,  in  the  county 
where  the  sale  shall  be  made ;  and  it  is  made  the  duty  of 
the  clerk,  on  demand,  to  deliver  to  the  purchaser  a  copy  of 
such  bill  of  sale,  with  a  certificate  endorsed  thereon,  under 
the  seal  of  the  county,  that  the  same  has  been  duly  recorded. 


24  CASES  IN  THE  COURT  OF  APPEALS 

Cheney  vs.  Duke.— 1838. 

This  certificate  required  to  be  delivered  to  the  purchaser  when 
demanded  by  him,  was  manifestly  intended  by  the  law  to  be 
a  muniment  of  title  for  the  benefit  of  the  purchaser,  and  to 
protect  his  interest  in  the  property  purchased. 

The  fifth,  section  provides  for  a  sale  of  any  slave  for  the 
benefit  of  the  county,  which  shall  be  purchased  in  violation 
of  the  provisions  of  the  fourth  section,  after  a  judicial  inves- 
tigation into  the  circumstances,  shall  be  had  by  the  proper 
tribunal  invested  with  jurisdiction  for  that  purpose. 

The  first  inquiry  which  a  correct  decision  of  this  question 
would  seem  to  suggest  is,  upon  whom  does  the  law  impose 
the  duty  of  complying  with  its  requirements,  in  taking  and 
causing  to  be  acknowledged  and  recorded,  the  bill  of  sale,  as 
an  evidence  of  title  ?  This  question  is  answered  by  the 
explicit,  and  unequivocal  provisions  of  the  fourth  section, 
which  emphatically  declares  it  to  be  the  duty  of  the  purcha- 
ser,— no  such  duty  is,  in  terms  at  least,  imposed  upon  the 
seller.  He  then  is  not  in  default  by  omitting  to  give,  but  the 
purchaser  by  omitting  to  take  the  bill  of  sale  as  directed  by 
the  law.  For  this  omission  the  law  is  penal  in  its  effects, 
and  inflicts  a  forfeiture  of  title, — the  question  then  arises,  on 
whom  ought  the  forfeiture  to  fall,  and  the  penalty  of  losing 
the  right  of  property  to  be  inflicted?  Common  justice,  and 
common  sense  would  seem  to  dictate,  not  on  the  innocent 
vendor,  who  has  done  nothing  in  contravention  of  the  law, 
but  on  the  guilty  purchaser,  who  has  acted  in  culpable  de- 
fiance of  its  provisions.  But  it  has  been  contended  on  the 
part  of  the  purchaser,  that  this  suit  for  the  purchase  money 
cannot  be  sustained,  if  the  seller  knew  at  the  time  of  the  sale, 
that  the  purchaser  of  the  negro  slave,  intended  to  remove 
him  beyond  the  limits  of  this  state,  without  taking  a  bill  of 
sale,  as  an  evidence  of  the  transfer  of  title,  which  it  is  sup- 
posed in  such  case  it  was  the  duty  of  vendor  to  give,  as  well 
as  the  duty  of  the  vendee  to  take,  according  to  the  true  and 
sound  interpretation  of  the  act  of  assembly.  This  court  is 
not  of  that  opinion ;  and  we  shall  look  in  vain  for  any  coun- 
tenance to  such  a  proposition  to  be  found  in  the  law,  which 


OF  MARYLAND.  25 


Cheney  vs  Duke.— 1838. 


we  are  now  called  upon  to  expound.  So  far  as  the  perform- 
ance of  such  a  duty  is  enjoined  or  required,  the  vendor,  we 
think,  might  well  be  passive,  as  the  law  makes  it  in  terms 
the  duty  of  the  purchaser  alone.  If  then,  the  true  ex- 
position of  the  law,  did  not  impose  it  as  a  duty  upon  the 
vendor,  to  execute  and  deliver  to  the  purchaser  a  bill  of  sale, 
with  such  knowledge  of  his  intention,  was  such  sale  so  far 
contaminated,  and  rendered  illegal  by  such  knowledge  alone, 
as  to  bar  his  right  to  recover  the  purchase  money  ?  We  think 
not ;  and  such  seems  to  be  the  principle  of  the  decisions 
referred  to  in  the  argument.  The  naked  fact  of  knowledge 
alone,  of  the  illegal  purpose  existing  in  the  mind  of  the  ven- 
dee, unaccompanied  by  any  aid  in  furtherance  of  its  execu- 
tion by  the  vendor,  would,  we  think,  interpose  no  such  bar. 
The  act  of  assembly  in  none  of  its  provisions  vacates  the 
contract  of  sale ;  it  only  requires  the  bill  of  sale  to  be  taken 
by  the  purchaser  as  an  evidence  of  title,  where  the  purchase  is 
made  with  intent  to  remove  the  slave  beyond  the  limits  of 
this  state.  The  sale  itself  not  being  rendered  illegal  and 
void,  no  obstacle  can  exist  to  the  recovery  of  the  purchase 
money,  unless  it  arises  from  the  fact  of  a  knowledge  on  the 
part  of  the  vendor,  of  the  illegal  purpose  contemplated  by 
the  vendee,  at  the  time  the  purchase  was  made,  and  when 
nothing  is  done  by  the  vendor,  in  aid,  or  furtherance  of  the 
attainment  of  such  illegal  design.  That  knowledge  alone  by 
the  vendor,  without  any  participation  in  the  accomplishment 
of  the  illegal,  or  prohibited  purpose  by  the  vendee,  will  not 
close  against  him  the  doors  of  a  court  of  justice,  when  seek- 
ing to  recover  his  purchase  money,  is  we  think,  abundantly 
proved  by  the  judicial  decisions  referred  to  in  the  course  of 
the  argument.  These  principles  are  established  by  several 
cases  referred  to  in  Comyn  on  Contracts,  64,  where  he  says, 
"  where  the  defendant  an  Englishman,  living  in  England, 
contracted  with  the  plaintiff  a  foreigner,  living  at  Lisbon,  for 
a  quantity  of  lace,  which  the  plaintiff  knew  was  to  be  smug- 
gled into  England,  and  the  plaintiff  for  that  purpose,  had  it 
packed  in  a  particular  manner  by  the  direction  of  the  defen- 
4  v.  10 
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dant,  for  the  more  easy  conveyance  of  it  into  England,  with- 
out a  discovery,  the  court  held  that  the  contract  was  void, 
and  that  the  plaintiff  could  not  recover  the  value  of  the 
goods."  In  that  case  it  is  manifest  that  the  court  pro- 
nounced the  contract  to  be  invalid,  and  defeated  the  attempt 
to  recover  the  purchase  money,  on  the  ground  that  the  plain- 
tiff was  a  party  to  the  fraud  attempted  to  be  practised  upon  the 
revenue  laws  of  the  country  in  which  the  suit  was  instituted. 
He  was  aiding  and  assisting  in  the  unlawful  importation,  by 
facilitating  the  means  of  perpetrating  the  fraud,  and  therefore, 
could  not  receive  the  countenance  of  a  court  of  justice.  But 
in  the  same  book,  and  at  the  same  page,  it  is  said,  that  the 
merely  selling  goods,  knowing  that  the  buyer  will  make  an 
illegal  use  of  them,  is  not  of  itself  sufficient  to  deprive  the 
vendor  of  his  right  of  payment,  but  to  affect  him,  it  is  neces- 
sary to  shew  that  he  is  either  a  sharer  in  the  illegal  transac- 
tion, or  that  he  aided  and  assisted  in  the  act  of  smuggling. 
Thus  in  the  case  of  Holman  vs.  Johnson,  where  it  appeared 
that  the  plaintiff  residing  at  Dunkirk,  sold  and  delivered  a 
quantity  of  tea,  for  the  price  of  which  the  action  was  brought, 
to  the  order  of  the  defendant,  knowing  it  was  intended  to  be 
smuggled  into  England ;  but  the  plaintiff  had  no  concern  in 
the  smuggling  himself,  it  was  held  by  the  court  of  King's 
bench,  that  this  was  a  legal  contract,  and  that  an  action 
might  be  supported  on  it ; — and  Lord  Mansfield,  in  giving 
judgment,  lays  it  down,  that  if  goods  are  sold  abroad  to  be 
delivered  in  England,  where  they  are  prohibited,  the  contract 
is  void,  and  the  buyer  shall  not  be  liable  to  an  action  for  the 
price,  because  it  would  be  an  inconvenience,  and  prejudice 
to  the  state.  If  such  an  action  could  be  maintained,  and  the 
cases  in  Cowper,  341,  and  Hodgson  vs.  Temple,  5  Taunton, 
181,  are  referred  to  as  supporting  these  principles.  In  the 
case  put  by  Lord  Mansfield,  the  vendor  was  a  sharer  in  the 
illegal  transaction,  because  the  goods  were  to  be  delivered  in 
England,  where  they  were  prohibited,  and  therefore  the  law 
would  not  assist  him  in  the  recovery  of  the  price  to  be  paid 
for  the  goods  brought  into  England,  in  violation  of  a  legal 
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prohibition.  The  same  principle  is  asserted,  and  to  be  found 
in  a  note  in  the  3rd  English  Com.  Law  Rep.  43,  where  it  is 
said,  a  person  who  sells  goods,  knowing  that  the  purchaser 
intends  to  apply  them  in  an  illegal  trade,  is  nevertheless  enti- 
tled to  recover  the  price,  if  he  yields  no  other  aid  in  the 
illegal  transaction,  than  selling  the  goods,  and  procuring  per- 
mits for  their  delivery  to  the  agent  of  the  purchaser.  To  de- 
prive the  vendor  of  his  just  right  of  payment,  (says  Mansfield, 
chief  justice,)  it  is  necessary  he  should  be  a  sharer  in  the 
illegal  transaction,  and  in  support  of  this  doctrine,  the  case 
of  Hodgson  vs.  Temple,  5  Taunton,  181,  is  also  referred  to. 
These  decisions,  we  think,  abundantly  shew  that  the  facts 
stated  in  the  bills  of  exception  in  this  case,  if  true,  interposed 
no  obstacle  to  the  plaintiff's  recovering,  and  that  the  judgment 
of  the  court  below  was  therefore  erroneous,  and  ought  to  be 
reversed. 

JUDGMENT    REVERSED    AND    PROCEDENDO    ORDERED. 


The  State  use  of  Peregrine  Wroth  Adrrtr  of  Sarah 
A.  Nicols  vs.  Jeremiah  Nicols. — December,  1838. 

It  is  not  in  the  power  of  a  testator  to  alter  the  legal  character  of  real  estate 
by  directing  that  it  shall  be  considered  as  part  of  his  personal  estate,  and 
money  arising  from  the  sale  of  the  former,  therefore,  when  paid  over  to 
executors  in  pursuance  of  the  will,  will  be  held  by  them  as  trustees,  and 
treated  as  equitable  assets,  though  the  testator  has  said  it  shall  be  consi- 
dered as  part  of  his  personal  estate,  applicable  in  the  hands  of  his  execu- 
tors, to  the  payment  of  legacies. 

When  executors  give  bond  for  the  payment  of  debts  and  legacies,  they  sub- 
ject themselves  to  an  absolute  and  unqualified  responsibility  for  their  pay- 
ment, without  regard  to  the  sufficiency,  or  insufficiency  of  the  personal 
estate. 

In  the  present  case,  there  was  no  provision  or  trust  in  the  will,  in  relation  to 
the  legacy  sued  for,  which  prevented  a  recovery  of  it  upon  the  bond,  given 
by  the  executors  for  the  payment  of  debts  and  legacies. 

Upon  demurrer,  which  brings  the  whole  record  before  the  court,  the  estab- 
lished principle  is,  that  judgment  is  to  be  rendered  against  the  party,  in 
whose  pleading  the  first  substantial  vice  is  found. 
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Appeal  from  Kent  county  court. 

This  was  an  action  of  debt,  instituted  on  the  7th  Septem- 
ber, 1835,  by  the  appellant  against  the  appellee,  on  a  testa- 
mentary bond  bearing  date  the  13th  April,  1827 ;  the  condi- 
tion of  which  was,  that  "the  above  bounden  Jeremiah  Nicols 
and  William  Barroll,  executors  of  Henry  Tilghman,  shall 
well  and  truly  pay  all  just  debts  and  claims  against  the  de- 
ceased, and  all  damages,"  &c.  "  and  also  all  legacies  be- 
queathed by  the  last  will  and  testament  of  the  late  Henry 
Tilghman,  then"  &c. 

The  defendant  pleaded  general  performance  by  himself  and 
co-executor,  (now  also  deceased,)  of  the  bond  declared  on, 
in  four  different  pleas. 

The  plaintiff  replied,  1st,  "  that  the  said  Henry  Tilghman 
did,  on,  &c.  make  in  due  form  of  law  his  last  will  and  testa- 
ment, by  which  he  bequeathed  unto  Sarah  A.  JVicols,  the 
sum  of  $300,  to  be  paid  to  her  upon  her  arrival  at  the  age 
of  sixteen  years,  the  interest  to  be  paid  annually  to  her  guar- 
dian, or  to  such  person  as  might  have  the  care  of  her,  for  her 
use."  That  after  making  said  will  he  died  on,  &c.  and  that 
by  said  will,  the  said  Jeremiah  JVicols  and  William  Barroll 
were  appointed  executors  thereof.  The  replication  then 
proceeded  to  set  out  the  will  as  follows : 

1st.  I  give  and  bequeath  unto  my  cousin  Elizabeth  H. 
JVicols  an  annuity  of  $175,  for  and  during  her  natural  life,  to 
be  paid  her  by  my  executors  and  trustees,  in  two  equal  semi- 
annual payments,  out  of  the  funds  herein  provided  for  that 
purpose,  the  first  payment  to  be  due  and  commence  from  the 
day  of  my  death. 

2d.  I  will  and  direct  that  my  executors  shall  as  soon  after 
my  decease  as  practicable,  invest  in  their  names  as  trustees, 
under  this  my  will,  the  sum  of  $500  in  some  public  stock  or 
banking  company,  either  of  the  United  States  •  or  state  of 
Maryland,  the  interest  or  dividends  on  which  said  sum  of 
money  or  stock,  are  hereby  appropriated  and  set  apart  for  the 
payment  of  the  aforesaid  annuity  to  the  said  Elizabeth  H. 
JVicols,  and  in  case  the  interest  or  dividends  on  the  same 
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shall  at  any  time  exceed  the  said  annuity,  the  overplus  is  to 
belong  to  my  residuary  devisee ;  and  in  case  the  interest  or 
dividends  on  the  same  shall  at  any  time  fall  short  of  the  said 
annuity,  the  deficiency  is  to  be  paid  by  my  said  residuary 
devisee  to  the  said  Elizabeth  H.  Nicols.  And  I  hereby 
appropriate  the  sum  of  $3,000  of  the  moneys  now  deposited 
to  my  credit  in  the  Bank  of  Baltimore,  to  be  used  for  the 
purposes  above  mentioned  by  my  executors,  and  direct  them 
to  collect  as  soon  as  they  can,  the  sum  of  $500  dollars  to 
add  to  that  amount,  and  in  case  I  should  at  the  time  of  my 
decease  be  possessed  of  any  bank  or  other  public  stock,  my 
said  executors  or  trustees,  are  hereby  directed  to  hold  and 
apply  the  same  as  far  as  may  be  sufficient  to  create  the  fund 
above  mentioned. 

3rd.  From  and  after  the  death  of  the  said  Elizabeth  H. 
Nicols,  I  give  and  bequeath  the,  &c. 

4th.  In  case  the  said  Elizabeth  H.  Nicols  should  die  before 
my  niece  Eleanor  S.  Tilghman  shall  be  twenty-one  years  of 
age,  then  I  will  and  direct,  that  the  said  annuity  or  sum  of 
$175,  shall  be  paid  by  my  executors  and  trustees  unto  Mar- 
garet S.  Nicols,  Mary  S.  Nicols  and  Sarah  A.  Nicols,  and 
the  survivors  of  them  equally  in  yearly  payments,  until  my 
said  neice  shall  be  twenty-one  years  of  age,  or  in  case  of  her 
death,  would  have  been  twenty-one  years  of  age.  Nor  is 
the  said  principal  sum  of  money  or  stock  to  be  paid  to  the 
issue  of  my  said  neice,  until  such  time  as  the  mother  would 
have  been  twenty-one  years  of  age,  but  to  remain  until  that 
time,  as  a  fund  to  discharge  the  said  annuity  to  the  above 
named  devisees  ;  nor  is  the  said  principal  sum  of  money  or 
stock,  or  any  part  of  it,  to  be  paid  over  to  any  of  the  devisees 
named  in  the  third  clause  of  this  my  will,  until  the  same  time 
shall  arrive  for  the  payment  of  it  to  my  said  neice,  in  case 
my  said  neice  had  lived ;  but  in  all  events,  to  remain  until 
that  time  as  a  fund,  for  the  payment  of  the  annuity  as  provi- 
ded in  this  clause  of  my  will  to  the  above  named  devisees. 

5th.  I  will  and  direct  that  my  lands  called  Dugan's  De- 
light, situated  near  Georgetown  Cross  Roads  in  Kent  county, 
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shall  be  sold  so  soon  after  my  decease  as  practicable,  for 
which  purpose  I  hereby  appoint  John  B.  Eccleston,  Esq.  my 
trustee,  fully  authorizing  the  said  trustee,  to  sell  the  same  at 
public  or  private  sale,  as  he  may  think  best,  upon  a  credit  of 
nine,  fifteen,  and  twenty-one  months,  with  interest  from  the 
day  of  sale,  and  as  soon  as  the  purchase  money  be  paid,  to 
convey  the  same,  or  any  part  thereof,  in  fee  simple,  to  the 
purchaser.  And  I  direct  the  said  trustee  to  collect  the  money 
as  soon  as  practicable,  and  pay  it  over  to  my  executors, 
allowing  the  said  trustee  all  the  necessary  expenses,  and  five 
per  cent,  on  the  said  money,  as  he  may  or  shall  collect  and 
pay  over  the  same  ;  and  in  case  the  said  trustee  shall  refuse 
or  die  without  having  completed  the  said  trust,  I  authorize 
and  empower  my  executors  to  appoint  another  trustee,  who 
shall  have  the  same  power  and  authority  in  the  premises  as 
are  given  to  the  first  trustee. 

6th.  I  will  and  direct  that  the  money  arising  from  the  sale 
of  the  said  lands,  shall  be  considered  and  taken  as  part  of 
my  personal  estate,  and  shall  be  applied  to  the  payment  of 
the  legacies  hereafter  mentioned. 

7th.  I  give  and  bequeath  unto  ray  cousin  Elizabeth  Cooke, 
of  the  city  of  Baltimore,  the  sum  of  $500,  to  be  paid  at 
three  years  from  my  decease,  without  interest,  until  the  day 
of  payment  shall  elapse.  I  give  and  bequeath  unto  my  cou- 
sin Mary  Barroll,  of  Philadelphia,  the  sum  of  $500,  to  be  paid 
at  four  years  from  my  decease,  without  interest,  until  the  day 
of  payment  shall  elapse.  I  give  and  bequeath  unto  Rebecca 
Tilghman,  widow  of  my  cousin  Edward  Tilghman,  Jr.  of 
Philadelphia,  the  Sum  of  $1,000,  to  be  paid  at  five  years 
from  my  decease,  the  interest  thereof  to  be  paid  her  annually 
by  my  executors  until  the  said  legacy  shall  be  paid,  and  the 
first  payment  to  be  due  and  commence  at  six  months  from 
my  death.  And  it  is  my  will,  and  I  hereby  direct  that  the  said 
Rebecca  Tilghman,  shall  have  only  the  use  of  said  sum  of 
money  during  her  life,  and  that  upon  her  death,  the  principal 
or  said  sum  of  money,  shall  belong  to,  and  be  devided 
equally  among  such  of  her  children  now  living,  as  may  sur- 
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vive  her ;  my  executors  are,  however,  in  no  manner  or  way 
to  be  answerable  for  the  application  of  this  money,  after  it 
shall  have  been  paid  over  to  the  said  Rebecca  Tilghman. 

8th.  I  give  and  devise  unto  my  neice  Eleanor  S.  Tilghman, 
the  sum  of  $500,  to  be  paid  her  after  the  aforesaid  legacies 
are  satisfied,  and  without  interest, 

9th.  I  will  and  direct  that  my  negro  woman  Harriett  shall 
be  free,  &c. 

10th.  I  give  to  Elizabeth  H.  Nicols  her  choice  of  the  fol- 
lowing articles  of  my  furniture,  viz  :  &c. 

11th.  I  give  to  James  Nicols  one  feather  bed,  &c. 

12th.  I  will  and  direct  that  a  neat  marble  head  stone  and 
foot  stone,  shall  be  placed  at  the  graves  of  my  father,  mother 
and  sister,  as  soon  as  practicable  after  my  decease,  &c. 

13th.  I  give  to  the  several  persons  named  in  a  memoran- 
dum filed  with  this  my  will,  the  several  articles  of  property, 
or  sums  of  money  therein  mentioned. 

14th.  I  hereby  constitute  and  appoint  my  friends  Jeremiah 
Nicols  and  William  Barroll,  Sr.,  joint  executors  of  this,  my 
last  will  and  testament,  and  trustees  for  the  uses  herein  men- 
tioned ;  and  I  will  and  direct  that  my  said  executors  shall 
each  be  allowed  a  commission  of  five  per  cent,  on  all  my 
personal  estate,  including  the  sales  of  the  lands  as  such,  (ex- 
cepting my  household  and  kitchen  furniture,  and  farming 
utensils,)  which  shall  be  distributed,  paid  away  or  invested, 
during  their  executorship ;  and  I  hereby  authorize  and  em- 
power my  said  executors,  to  finish  and  complete  any  and  all 
trusts  vested  in  me,  which  may  be  unfinished  at  the  time  of 
my  decease ;  and  I  further  will  and  direct,  that  there  shall  be 
no  appraisement  or  sale  of  my  personal  estate,  but  that  my 
executors  shall  give  bond  as  the  law  directs,  for  the  payment 
of  my  debts  and  legacies,  to  which  proceeding,  I  will  and 
direct  that  my  residuary  devisee  shall  give  his  consent  as  the 
law  requires ;  and  in  case  of  his  refusal  to  comply  with  the 
provisions  of  my  will,  he  shall  forfeit  and  be  deprived  of  all 
and  every  right  and  estate  hereby  devised  to  him,  and  the 
same  shall  be  vested  in  my  said  executors  as  trustees  to 
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receive  the  rents  and  profits  thereof,  until  all  my  debts  and 
legacies  be  paid — after  which,  the  estate  or  property  devised 
to  him  shall  be  returned  to  my  said  devisee  or  his  heirs. 

15th.  I  give  and  devise  all  the  remainder  or  residue  of  my 
estate  to  my  brother  Edward  Tilghman,  3d.,  his  heirs  and 
assigns  forever,  subject  nevertheless,  to  the  payment  of  my 
debts  and  legacies,  in  case  my  other  estate  should  be  insuffi- 
cient. 

16th.  I  direct  my  executors  to  assign  and  transfer  to  my 
brother  Edward  Tilghman,  3d.,  the  bond  and  mortgage, 
(together  with  all  other  evidences  of  debt,)  of  William  H. 
D.  C.  Wright,  Gustavus  W.  T.  Wright,  deceased,  and 
Robert  Wright,  deceased,  that  he  may  proceed  to  the  col- 
lection of  the  said  debts,  as  I  have  no  doubt  that  it  will  form 
part  of  the  residue  of  my  estate. 

17th.  I  give  to  my  cousin  Henrietta  Hayward,  wife  of 
Thomas  Hayward,  Jr.  my  mahogany  dining  tables,  &c. 

18th.  I  give  to  Margaret  S.  Nicols  the  sum  of  $300,  to  be 
paid  in  two  years  from  my  decease,  the  interest  to  be  paid 
annually  from  my  death. 

19th.  I  give  to  Mary  S.  JYkols  and  Sarah  A.  JVicols  to 
each  of  them,  the  sum  of  $300,  to  be  paid  when  they  shall 
respectively  arrive  at  the  age  of  sixteen  years,  the  interest  to 
be  paid  annually  to  their  guardian,  or  to  such  person  as  may 
have  the  care  of  them,  for  their  use. 

In  addition  to  the  foregoing,  I  will  and  direct  that  my 
executors  shall  deliver  over  immediately,  all  the  personal 
property  on  my  farm,  to  my  residuary  devisee,  (except  the 
corn  which  is  in  the  stone  house,)  excepting  also  such  property 
as  is  herein  devised  to  others,  and  it  is  my  will,  that  the 
crops  which  may  be  growing  on  said  farm  at  my  decease, 
shall  belong  to  the  said  devisee,  and  I  will  and  direct  that 
my  said  devisee,  in  consideration  thereof,  shall  pay  the  wages 
of  the  overseer  and  hired  hands,  and  all  other  expenses  of 
the  farm  for  the  year. 

I  authorize  and  empower  my  executors,  to  change  and 
transfer  any  bank  stock,  which  I  may  hold  at  any  time,  they 
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may  think  proper,  to  some  other  bank  or  stock,  as  they  may 
think  most  conducive  to  the  interest  of  the  parties  concerned. 

The  replication  then  proceeded  to  assign  a  breach  of  the 
bond  in  the  non-payment  of  the  legacy  in  the  19th  section  of 
the  will,  to  Sarah  A.  Nicols,  &c. 

Replication  to  second  plea, — That  the  said  Henry  Tilghman 
in  his  life  time,  to  wit,  on  the  seventh  day  of  February,  in 
the  year  1827,  did  make,  and  in  due  form  of  law,  sign  and 
executed  his  last  will  and  testament  in  writing,  and  after  the 
making  and  executing  the  said  last  will  and  testament,  to 

wit,  on  the day  of ,  in  the  year  1827,  the  said 

Henry  Tilghman  died,  at  Kent  county  aforesaid,  by  which 
said  last  will  and  testament,  the  said  Jeremiah  JVicols  and 
William  Barroll  were  appointed  executors  thereof,  and  by 
which  said  last  will  and  testament,  he,  the  said  Henry  Tilgh- 
man, gave  and  devised  to  Sarah  A.  JVicols  the  sum  of  $300, 
to  be  paid  to  her  upon  her  arrival  at  the  age  of  sixteen  years, 
the  interest  on  which  said  sum  should  be  paid  annually,  to 
her  guardian  or  to  such  person  as  might  have  the  care  of 
her,  for  her  use ;  and  the  said  state,  by  its  said  attorney,  fur- 
ther saith,  that  the  said  Jeremiah,  from  and  since  the  execu- 
tion of  the  said  writing  obligatory,  hath  not  paid  or  in  any 
manner  satisfied  the  said  Sarah  in  her  life-time,  or  the  said 
Peregrine,  administrator  of  the  said  Sarah,  who  is  since  de- 
ceased, to  wit,  at  Kent  county,  aforesaid,  the  said  sum  of 
$300,  so  as  aforesaid  to  her,  by  the  will  aforesaid,  or  any  part 
thereof,  nor  in  any  manner  paid  or  satisfied  to  the  said  Sarah 
in  her  life-time,  or  to  any  person  for  her  use,  the  interest  on 
the  said  sum  of  $300,  or  any  part  thereof,  nor  to  the  said 
Peregrine,  since  the  death  of  the  said  Sarah,  although  the 
said  Sarah,  if  she  had  lived,  would  have  been  above  the  age  of 
sixteen  years  on  the  first  day  of  March,  1835 ;  and  so  the  said 
state,  by  its  said  attorney,  saith  the  said  Jeremiah  hath  not 
well  and  truly  paid  all  just  debts  and  claims  against  the  said 
Henry  Tilghman,  deceased,  and  all  damages  recovered 
against  him  as  executor  aforesaid,  and  also  all  legacies  be- 
queathed by  the  last  will  and  testament  of  the  said  Henry 
5  v.10 
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Tilghman,  deceased,  according  to  the  true  intent  and  meaning 
of  the  said  last  will  and  testament,  and  according  to  the  force, 
form  and  effect  of  the  condition  of  the  said  writing  obliga- 
tory, which  he  ought  to  have  done,  and  this,  &c. 

Same  replication  to  the  third  and  fourth  pleas. 

Rejoinder  of  the  defendant  to  the  first  replication. — "That 
he,  the  said  Jeremiah,  with  a  certain  William  Barroll,  since 
deceased,  whom  the  said  Jeremiah  hath  survived,  were  ap- 
pointed executors  by  the  last  will  and  testament  of  the  said 
Henry  Tilghman,  and  they  took  upon  themselves  the  burden 
of  the  said  administration,  and  were  also  by  the  said  Henry, 
constituted  and  appointed  by  his  last  will  and  testament 
trustees,  to  perform,  execute,  and  fulfil  the  several  trusts 
created,  limited  and  appointed  by  the  said  will,  and  the  said 
Jeremiah  and  William  accepted  the  said  trust,  and  of  the 
money,  goods,  effects,  rights  and  credits  of  the  said  Henry, 
did  receive  the  said  sum  of  $300,  the  legacy  aforesaid,  be- 
queathed to  the  said  Sarah  A.  Nieols  by  the  last  will  and 
testament  of  the  said  Henry,  and  the  said  Jeremiah  in  fact, 
saith  that  they,  the  said  Jeremiah  and  William  afterwards,  to 
wit,  on  the  thirteenth  day  of  July,  in  the  year  1828,  and  fif- 
teen months  after  the  date  of  the  letters  testamentary  to  them 
granted,  at  Kent  county  aforesaid,  as  executors  of  the  said 
Henry,  did  pay  over  to  themselves  as  trustees,  appointed 
under  the  said  will,  the  said  sum  of  current  money,  amount- 
ing to  the  sum  of  $300,  and  the  said  Jeremiah  further  in  fact 
saith,  that  all  the  interest  growing  due  on  the  said  legacy, 
was  regularly  paid  over  to  Peregrine  Wroth,  the  guardian 
and  next  friend  of  the  said  Sarah,  to  the  time  of  her  death, 
and  after  her  death  to  Peregrine  Wroth  her  administrator, 
all  of  which  the  said  Jeremiah  is  ready  to  verify.  Where- 
fore he  prays  judgment  of  the  said  state,  its  action  aforesaid, 
against  him  to  have  and  maintain,  ought,  &c. 

Rejoinder  of  the  defendant  to  the  second  replication. — That 
the  said  Henry  Tilghman  by  his  last  will  and  testament,  did 
constitute  and  appoint  the  said  Jeremiah  and  William  exe- 
cutors of  his  last  will  and  testament,  and  they  took  upon 
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themselves  the  burden  of  the  said  administration,  and  did  also 
by  his  said  last  will  and  testament,  constitute  and  appoint  the 
said  William  and  the  said  Jeremiah  trustees,  to  execute,  per- 
form, and  fulfil  the  several  trusts  created,  limited  and  ap- 
pointed by  his  said  will,  and  the  said  William  and  Jeremiah, 
whom  the  said  Jeremiah  hath  survived,  accepted  the  said 
trusts,  and  the  said  Jeremiah  and  William  of  the  money, 
goods,  chattels,  and  effects  of  the  said  Henry,  did  receive  the 
legacy  aforesaid,  bequeathed  unto  the  said  Sarah,  and  they, 
the  said  Jeremiah  and  William,  the  executors  aforesaid,  after, 
on  the  thirteenth  day  of  July,  in  the  year  1828,  at  Kent 
county  aforesaid,  did  pay  over  to  themselves,  the  trustees 
aforesaid,  the  said  sum  of  current  money,  together  with  all 
the  interest  due,  and  growing  due  on  the  same,  as  they  law- 
fully might,  and  this,  he,  the  said  Jeremiah,  is  ready  to 
verify,  &c. 

Rejoinder  to  the  third  replication. — That  the  said  Henry 
TUghman,  by  his  last  will  and  testament,  did  appoint  them, 
the  said  Jeremiah  and  William,  whom  the  said  Jeremiah  hath 
survived,  executors  of  his  last  will  and  testament,  and  they 
took  upon  themselves  the  burden  of  the  said  administration, 
and  the  said  Henry  did  also  constitute  and  appoint  them,  the 
said  William  and  the  said  Jeremiah  trustees,  to  execute  and 
perform  the  trusts  limited  and  appointed  by  his  said  will,  and 
the  said  William  and  Jeremiah,  did  except  thereof,  and  the 
said  Henry  Tilghman,  by  his  said  last  will  and  testament, 
among  other  things  did  will  and  direct  certain  real  estate  of 
him,  the  said  Henry,  to  be  sold,  and  did  appoint  one  John  B. 
Eccleston  to  make  sale  thereof,  and  did  direct  the  proceeds 
thereof  to  be  paid  over  to  the  said  Jeremiah  and  the  said 
William,  and  the  said  John  B.  Eccleston,  did  accept  the  said 
trust,  and  made  sale  of  the  same,  and  did  pay  over  to  the  said 
Jeremiah  and  the  said  William,  afterwards,  on  the  eighteenth 
day  of  September,  in  the  year  1832,  the  proceeds  of  the  sales 
of  the  said  real  estate,  amounting  to  the  sum  of  $1495,  and 
the  said  Jeremiah,  further  in  fact,  saith,  of  the  money,  goods 
and  effects  of  the  said  Henry,  both  real  and  personal,  then 
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Game  into  the  hands  and  possession  of  the  said  Jeremiah  and 
the  said  William,  the  trustees  aforesaid  appointed  by  the  said 
Henry,  in  his  said  last  will,  and  the  said  sum  of  $300,  the 
amount  of  the  legacy  bequeathed  unto  the  said  Sarah,  part 
thereof  was  paid  over  by  the  said  Jeremiah  and  the  said 
William,  to  themselves,  consisting  of  personal  estate,  as 
trustees  under  the  said  will,  and  part  thereof  by  the  said 
John  B.  Eccleston,  the  trustee  aforesaid,  to  them,  according 
to  the  will  of  the  said  Henry,  and  this,  the  said  Jeremiah,  is 
ready  to  verify,  &c. 

Rejoinder  to  the  fourth  replication. — That  he,  the  said  Jere- 
miah, and  he,  the  said  William,  whom  the  said  Jeremiah 
hath  survived,  were  appointed  executors  of  the  last  will  and 
testament  of  the  said  Henry,  and  also  trustees,  to  execute 
certain  trusts,  raised,  limited,  and  appointed  by  the  said  will, 
and  took  upon  themselves  the  burden  of  the  said  administra- 
tion, and  accepted  the  trusts ;  and  the  said  Jeremiah  and 
William,  by  the  acts  and  agency  of  the  said  William,  of  the 
money,  goods,  effects,  rights  and  credits,  of  the  said  Henry, 
real  and  personal,  received  the  amount  of  the  legacy  afore- 
said ;  that  is  to  say,  the  sum  of  $300,  and  the  said  Jeremiah 
and  William,  by  the  acts  and  agency  of  the  said  Williamy 
paid  the  said  sum  over  to  the  said  Willia?n,  one  of  the  trus- 
tees aforesaid,  that  is  to  say,  on  the  thirteenth  day  of  July, 
in  the  year  1828,  at  the  county  aforesaid,  as  they  lawfully 
might,  and  this,  the  said  Jeremiah,  is  ready  to  verify,  &c. 

Sur-rejoinder  of  plaintiff  to  first  rejoinder  of  defendant. — 
That  the  last  payment  of  interest  on  the  said  legacy  of  $300, 
bequeathed  by  Henry  Tilghman  to  the  said  Sarah  A.  Nicolsy 
was  made  in  her  life-time,  some  few  months  before  her  death, 
up  to  about  the  fourth  day  of  April,  1828  ;  and  the  said  state 
also  saith,  that  the  said  state,  by  any  thing  in  the  said  re- 
joinder, alleged,  from  having  and  maintaining  its  said  action 
to  be  precluded,  ought  not,  because  the  said  state  saith,  that 
the  said  Henry  Tilghman,  by  his  last  will  and  testament, 
bequeathed  the  said  legacy  of  $300,  to  the  said  Sarah  A. 
JVicols,  to  be  paid  when  she  should  arrive  to  the  age  of  six- 
teen years,  by  the  said  executors,  Jeremiah  JVicols  and  Wil- 
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Ham  Barroll ;  and  they,  the  said  executors,  were  not  consti- 
tuted and  appointed  by  said  last  will  and  testament,  trustees 
of  the  said  legacy  of  $300,  or  the  funds  out  of  which  the 
same  was  to  be  paid,  nor  was  the  same  bequeathed,  either 
expressly  or  impliedly  to  them,  the  said  executors  in  trust 
for  her,  and  the  said  state  also  saith,  that  the  said  state,  by 
any  thing  in  the  said  rejoinder  alleged,  ought  not  to  be  pre- 
cluded from  having  and  maintaining  its  action  aforesaid,  be- 
cause the  said  state  further  saith,  that  the  said  executors,  the 
said  Jeremiah  Nicols  and  William  Barroll,  of  the  money, 
goods,  effects,  rights  and  credits  of  the  said  Henry  Tilghman, 
received  the  said  legacy  of  $300,  bequeathed  by  him,  to  the 
said  Sarah  A.  Nicols,  and  did  not,  on  the  thirteenth  day  of 
July,  in  the  year  1828,  and  fifteen  months  after  the  date  of 
the  letters  testamentary,  to  them  granted,  at  Kent  county 
aforesaid,  pay  the  same  as  executors  to  themselves,  as  trus- 
tees, appointed  under  the  said  will,  and  all  this  the  said  state 
is  ready  to  verify,  &c. 

Sur-rejoinder  to  second  rejoinder. — That  the  said  Henry 
Tilghman,  by  his  last  will  and  testament,  bequeathed  the 
said  legacy  of  $300  to  the  said  Sarah  A.  Nicols,  to  be  paid 
when  she  should  arrive  at  the  age  of  sixteen  years,  that  she 
died  before  she  arrived  at  the  said  age,  and  letters  of  ad- 
ministration wrere  not  taken  upon  her  estate  until  the  19th 
May,  1829,  and  that  the  interest  on  the  said  sum  of  $300 
was  not  paid  over  to  the  said  Sarah  A.  Nicols  during  her 
life,  or  to  the  said  Peregrine  Wroth  for  her,  nor  to  the  said 
Peregrine  Wroth  her  administrator,  since  her  death,  and  be- 
cause the  said  state  also  saith,  that  the  said  Henry  Tilghman, 
by  his  said  last  will  and  testament,  did  not  constitute  them 
the  said  executors,  the  said  Jeremiah  Nicols  and  William 
Barroll,  trustees  of  the  said  legacy,  or  the  funds  out  of  which 
it  was  to  be  paid,  nor  was  the  same  bequeathed,  either  ex- 
pressly or  impliedly,  to  the  said  executors  in  trust  for  her  the 
said  Sarah  A.  Nicols,  and  because  the  said  state  also  saith, 
that  the  said  executors,  the  said  Jeremiah  Nicols  and  William 
Barroll,  of  the  money,  goods,  effects,  rights  and  credits  of  the 
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said  Henry  Tilghman,  received  the  said  legacy  of  $300  be- 
queathed to  the  said  Sarah  Ji.  Nicols  as  aforesaid,  and  they 
the  said  executors,  did  not,  on  the  said  13th  day  of  July,  in 
the  year  1828,  nor  at  any  time  before  or  after,  pay  the  same, 
together  with  all  the  interest  due  and  growing  due  on  the 
same,  over  to  themselves  as  trustees  as  aforesaid,  and  this 
the  said  state  is  ready  to  verify,  &c. 

Sur-rejoinder  to  third  rejoinder. — That  the  said  Henry 
Tilghman,  by  his  said  last  will  and  testament,  did  not  consti- 
tute and  appoint  the  said  executors,  the  said  Jeremiah  Nicols 
and  William  Barroll,  trustees  of  the  said  legacy  of  $300,  be- 
queathed to  the  said  Sarah  Ji.  Nicols,  or  of  the  funds  out 
of  which  the  same  was  by  the  said  will  to  be  paid,  nor  was 
there  any  trust  of  the  said  legacy  and  funds,  by  the  said  will 
and  testament,  limited  and  appointed  ;  and  because  the  said 
state  saith,  that  the  money  arising  from  the  sale  of  the  lands, 
devised  by  the  said  will  to  be  sold  by  John  B.  Eccleston,  the 
trustee  for  making  the  said  sale,  was  directed  by  the  said  last 
will  and  testament,  to  be  taken  and  considered  as  a  part  of 
their  testator's  personal  estate,  and  to  be  paid  over  to  the  said 
executors,  and  applied  by  them  as  such,  to  the  payment  of 
certain  legacies  in  the  said  will  and  testament  bequeathed ; 
and  because  the  said  state  further  saith,  that  the  said  execu- 
tors, the  said  Jeremiah  Nicols  and  William  Barroll,  of  the 
money,  goods  and  effects  of  the  said  Henry  Tilghman,  both 
real  and  personal,  which  came  to  their  hands  and  possession, 
they  did  not  as  executors,  pay  over  to  themselves  as  trustees 
a  part  of  the  said  legacy  of  $300,  and  a  part  thereof  received 
from  the  said  John  B.  Eccleston,  trustee  according  to  the 
will  of  the  said  Henry  Tilghman,  in  any  other  character  than 
as  executors,  and  this  the  said  state  is  ready  to  verify,  &c. 

Sur-rejoinder  to  the  fourth  rejoinder. — That  by  the  last  will 
and  testament  of  the  said  Henry  Tilghman,  no  trust  was 
raised  or  limited  of  the  said  legacy  of  $300,  or  of  the  funds 
out  of  which  the  said  testator  directed  it  to  be  paid,  and  the 
said  executors,  the  said  Jeremiah  Nicols  and  William  Barroll, 
were  not  by  the  said  last  will  and  testament  constituted  and 
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appointed  trustees  to  execute  any  such  trust,  and  because 
the  said  state  also  saith,  that  the  said  Jeremiah  Nicols  and 
William  Barroll,  by  the  agency  and  acts  of  the  said  William 
Barroll,  of  the  money,  goods  and  effects,  rights  and  credits 
of  the  said  Henry  Tilghraan  real  and  personal,  did  not  receive 
the  amount  of  the  legacy  aforesaid,  that  is  to  say,  the  sum  of 
$300,  and  the  said  Jeremiah  Nicols  and  William  Barroll,  by 
the  acts  and  agency  of  the  said  William  Barroll,  did  not  pay 
the  said  sum  or  legacy  of  $300,  over  to  the  said  William 
Barroll  as  one  of  the  trustees  aforesaid,  that  is  to  say,  on  the 
13th  day  of  July,  in  the  year  1828,  at  the  county  aforesaid, 
and  this  the  said  state  is  ready  to  verify. 

Rebutter  of  defendant  to  first  sur-rejoinder. — That  the  said 
Jeremiah  and  William  were  appointed  and  constituted  by  the 
last  will  and  testament  of  the  said  Henry  Tilghman,  trustees 
of  the  said  legacy  of  $300,  bequeathed  by  the  said  Henry  to 
be  paid  to  the  said  Sarah  A.  Nicols  when  she  should  arrive 
at  the  age  of  sixteen  years,  and  of  the  funds  out  of  which  the 
same  was  to  be  paid,  and  that  the  same  was  bequeathed  to 
them  the  said  executors  in  trust,  for  her  the  said  Sarah  A. 
Nicols,  and  the  said  Jeremiah  as  to  the  said  first  sur-rejoinder 
of  the  said  state  further  saith,  that  the  said  Jeremiah  and 
William  did  on  the  13th  day  of  July,  in  the  year  1828, 
fifteen  months  after  the  date  of  the  said  letters  testamentary 
to  them  granted  at  Kent  county  aforesaid,  as  executors  as 
aforesaid,  of  the  money,  goods,  effects,  rights  and  credits  of 
the  said  Henry,  pay  over  to  themselves  as  trustees  aforesaid, 
appointed  under  the  said  will,  the  said  sum  of  $300,  limited 
and  appointed  by  the  said  last  will  and  testament,  to  be  paid 
to  the  said  Sarah  A.  Nicols  as  aforesaid,  and  this  the  said 
Jeremiah  prays  may  be  inquired  of  by  the  county,  &c.  and 
the  said  state  doth  the  like. 

Rebutter  of  defendant  to  second  sur-rejoinder. — That  the 
interest  on  the  said  sum  of  $300,  bequeathed  as  aforesaid  by 
the  said  last  will  and  testament  of  the  said  Henry  Tilghman, 
to  the  said  Sarah  A.  Nicols,  was  regularly  paid  over  to  the 
said  Peregrine  Wroth,  guardian  of  the  said  Sarah  A.  Nicols, 
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to  the  time  of  her  death,  and  to  the  said  Peregrine  Wroth 
her  administrator  by  William  Barroll,  aforesaid,  one  of  the 
trustees  under  the  will  of  the  said  Henry,  to  the  time  of  his 
death,  which  happened  the  12th  day  of  March,  in  the  year 
1834,  and  that  the  said  Henry  Tilghman,  by  his  said  last 
will  and  testament,  did  constitute  and  appoint  the  said  Jere- 
miah and  William,  trustees  of  the  said  legacy,  and  of  the 
funds  out  of  which  it  was  to  be  paid,  and  that  the  same  was 
bequeathed  to  them  the  said  Jeremiah  and  William,  in  trust 
for  her  the  said  Sarah  A.  Nicols,  and  the  said  Jeremiah  as 
to  the  said  second  sur-rejoinder  of  the  said  state  further  saith, 
that  they  the  said  Jeremiah  and  William,  did  not  as  executors 
receive  the  said  legacy  of  $300,  bequeathed  to  the  said  Sarah 
A.  Nicols,  of  the  money,  goods,  effects,  rights  and  credits  of 
the  said  Henry,  but  they  the  said  Jeremiah  and  William,  did 
as  executors  aforesaid,  on  the  13th  day  of  July,  in  the  year 
1828,  of  the  money,  goods,  effects,  rights  and  credits  of  the 
said  Henry,  pay  over  to  themselves  as  trustees  aforesaid, 
appointed  under  the  said  will,  the  said  legacy  limited  and 
appointed  by  the  said  will,  to  be  paid  to  the  said  Sarah  A. 
Nicols,  as  aforesaid,  together  with  all  the  interest  due  and 
growing  due  thereon,  and  this  the  said  Jeremiah  prays  may 
be  enquired  of  by  the  county,  &c.  and  the  said  state  doth  the 
like. 

To  the  third  sur-rejoinder  the  defendant  demurred  generally, 
in  which  the  plaintiff'  joined. 

Rebutter  of  defendant  to  fourth  sur-rejoinder. — That  by  the 
last  will  and  testament  of  the  said  Henry,  a  trust  was  raised 
and  limited  of  the  said  legacy  of  $300,  bequeathed  as  afore- 
said, to  the  said  Sarah  A.  Nicols,  and  that  the  said  Jeremiah 
and  William,  were  by  the  said  last  will  and  testament,  con- 
stituted and  appointed  trustees  of  the  said  legacy,  so  as 
aforesaid  bequeathed  to  the  said  Sarah  A.  Nicols,  and  that 
the  said  Jeremiah  and  William,  by  the  agency  and  acts  of 
the  said  William,  of  the  money,  goods  and  effects,  rights 
and  credits  of  the  said  Henry  Tilghman,  real  and  personal, 
did  receive  the  amount  of  the  legacy  aforesaid,  that  is  to  say, 
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the  sum  of  $300,  and  that  the  said  Jeremiah  and  William, 
by  the  acts  and  agency  of  the  said  William,  did  pay  the  said 
sum  or  legacy  of  $300,  over  to  the  said  William  Barroll,  as 
one  of  the  trustees  aforesaid,  that  is  to  say,  on  the  13th  day 
of  July,  in  the  year  1828,  at  the  county  aforesaid,  and  this 
the  said  Jeremiah  prays  may  be  inquired  of  by  the  county, 
&c.  and  the  said  state  doth  the  like. 

The  county  court  (Hopper,  A.  J.)  adjudged  pro  forma, 
that  the  sur- rejoinder  to  the  third  rejoinder  of  the  defendant, 
was  not  sufficient  in  law,  sustained  the  defendant's  general 
demurrer  to  that  plea,  and  gave  final  judgment  for  the  de- 
fendant. 

Thereupon  the  State  brought  this  appeal. 

The  cause  was  argued  before  Buchanan,  Ch.  J.,  Ste- 
phen, Archer,  Dorsey  and  Spence,  Judges. 

George  Vickers,  for  the  appellant,  contended : 

1.  That  the  proceeds  of  the  sale  of  the  land  made  by  the 
trustee,  and  paid  over  to  the  executors  as  personal  estate, 
under  the  direction  of  the  testator,  were  transmuted  from 
equitable,  into  legal  assets,  and  administrable  as  such.  1 
Har.  and  John.  230.  1  Bro.  C.  R.  497.  1  Atkyn,  484. 
1  Vern.  R.  63.     2  Vern.  106.     3  Cond.  E.  C.  R.  bib. 

2.  That  by  the  fair  and  legitimate  construction  of  the 
bond,  the  executors  were  bound  to  pay  the  legacy  for  which 
this  suit  was  brought. 

That  the  liability  of  executors  and  administrators  has 
been  enlarged  by  our  testamentary  system,  that  they  are  re- 
ciprocal securities  and  answerable  for  the  defaults  of  each 
other.  Clark  and  Wife,  adm'rs  of  Underwood,  vs.  Williams' 
executors,  6  Gill  and  John.  288. 

That  the  condition  of  the  bond  is  virtually  to  pay  the 
legatee  the  specific  sum  of  money  bequeathed,  at  a  particular 
period,  without  any  collateral  circumstance,  or  qualifying 
condition,  and  is  equivalent  to  an  ordinary  money  bond,  with 
a  single  and  absolute  condition,  and  that  neither  plene  admin- 
6  v.10 
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istravit  nor  nulla  bona  can  be  pleaded ;  that  assets  are  ad- 
mitted, and  that  neither  their  extent,  nor  their  nature,  can  be 
inquired  into  an  action  by  a  creditor  or  legatee  on  the  bond. 
State  use  Barber  vs.  Hammond's  Executors,  6  Gill  and  John. 
157.  Duvall  vs.  Snowden,  7  Gill  and  John.  430.  That  an 
action  by  a  creditor  or  distributee  on  an  ordinary  adminis- 
tration bond,  could  be  sustained  at  all  events  to  the  extent 
of  legal  assets  (where  the  fund  was  mixed,)  if  the  plead- 
ings presented  the  point,  unless  they  alleged  that  the  legal 
assets  had  been  exhausted,  and  that  the  assets  in  hand  were 
entirely  an  equitable  fund.  The  point  would  then  be  fairly 
presented,  whether  equitable  can  be  converted  into  legal 
assets,  but  the  pleadings  in  this  case  admit  legal  assets  to  be 
in  the  hands  of  the  executors  without  stating  the  precise 
amount. 

3.  There  is  no  expression  in  the  will  constituting  Messrs. 
Barroll  and  JYicols  trustees. 

1.  It  speaks  of  executors  and  trustees,  but  does  not  con- 
found them.  The  duties  required  in  reference  to  the  legacy 
to  Elizabeth  Nicols,  to  the  unfinished  trusts,  and  to  the  resi- 
duary legatee,  upon  the  contingency  of  his  refusal  to  consent 
to  the  execution  of  a  bond  by  the  executors  to  the  state,  to 
pay  debts  and  legacies,  were  such  as  justified  the  appellation 
of  trustees,  while  all  the  other  duties  enjoined  upon  them 
were  executorial ;  but  if  the  testator  had  denominated  them 
trustees  of  the  legacy,  the  duty  to  be  performed,  its  nature 
and  manner  of  execution,  would  have  determined  their  cha- 
racter, that  a  testator  cannot  evade  the  testamentary  laws  by 
the  appointment  of  trustees  to  do  what  naturally  belongs  to 
the  office  of  an  executor.  That  this  is  a  common  pecuniary 
legacy  payable  at  a  subsequent  day,  there  being  no  distin- 
guishing features,  either  in  the  nature  of  the  fund,  in  the 
manner  of  the  gift,  or  in  the  condition  of  the  legatee. 

2.  That  the  executors  as  such  being  liable  for  this  legacy, 
they  could  not  discharge  themselves  by  paying  over  to  them- 
selves as  trustees,  because  if  by  operation  of  law  the  payment 
is  made  at  the  end  of  thirteen  months,  it  would  be  an  invita- 
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tion  to  executors  to  violate  their  duty,  in  not  paying  before 
that  period,  for  the  purpose  of  relieving  their  securities  from 
responsibility. 

3.  That  the  postponement  of  the  time  of  payment  cannot 
make  any  change  in  the  subject. 

Because  it  is  usual,  and  because  the  act  of  1798,  ch.  101, 
sub  ch.  10,  sec.  11,  provides  that  legacies  payable  at  a 
future  period,  or  money  to  be  paid  upon  a  contingency,  may 
be  carried  into  the  orphans  court  by  the  executor,  which 
negatives  the  idea  of  any  presumptive  trust  of  the  funds  thus 
to  be  disposed  of.    Hunter  vs.  Bryson,  5  Gill  and  John.  483. 

To  the  point  presented  by  the  appellee  that  the  appellant 
ought  to  have  demurred  to  the  appellee's  third  rejoinder, 
instead  of  pleading  over,  he  contended : 

1.  That  the  rejoinder  was  not  precise  and  explicit,  it  being 
stated  that  the  appellees  were  trustees,  generally  under  the 
will,  and  not  that  they  were  trustees  of  this  particular  legacy, 
as  they  might  well  be  trustees  for  some  purposes  but  not  for 
all,  and  hence  the  necessity  of  a  sur-rejoinder  denying  the 
trust  as  to  this  particular  legacy. 

2.  That  it  was  an  established  rule  in  pleading,  that  in  the 
examination  of  demurrer,  the  court  will  look  through  the 
whole  record,  and  seizing  upon  the  first  error,  decide  against 
the  party  committing  it,  although  he  may  be  the  person  de- 
murring.    1  Chit.  P.  580. 

3.  That  the  first  error  in  pleading  was  committed  by  the 
appellee,  because  he  first  pleaded  performance  of  the  condition 
of  the  bond,  and  in  his  rejoinder  has  departed,  by  assigning 
excuses  for  not  performing  it.  Evans  on  P.  70.  1  Chit. 
P.  557,  558. 

W.  A.  Spencer,  for  the  appellee. 

The  judgment  below  is  right :  1.  because  there  was  error 
in  the  sur-rejoinder.  The  plaintiff  ought  to  have  met  the 
rejoinder  by  a  demurrer  and  tendered  an  issue  in  law.  Step, 
on  Plea.  24.  Gould  on  Plea.  406.  Matter  of  law  is  not 
traversable.     2  Saunder's  Rep.  159,  160,  notes  10  and  11. 
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It  was  not  for  the  jury  to  determine  whether  they  were  trus- 
tees. Matter  of  fact  mixed  with  matter  of  law  is  vicious, 
because  not  triable  by  court  or  jury.  The  executors  were 
appointed  trustees  for  the  plaintiff's  intestate,  because  the 
testator  had  no  power  to  appoint  testamentary  guardian. 
2  Har.  Ent.  326,  is  an  authority  that  the  appellee's  pleadings 
are  accurate.  3  Har.  and  McHy.  179.  A  bond  is  not 
necessary  to  be  given  to  make  the  principle  operate,  that  the 
executor  shall  hold  as  guardian.  3  Har.  and  John.  239. 
The  defendant  was  not  bound  to  demur.  In  looking  to  first 
fault,  the  court  will  examine  the  replication  and  regard  it  as 
the  declaration  in  this  cause. 

2.  William  Barroll  and  the  defendant  being  trustees  under 
the  will  of  Henry  Tilghman,  of  his  personal  estate,  the  de- 
fendant in  error  is  not  answerable  for  the  legacy  claimed  in 
this  suit  on  the  testamentary  bond.  They  are  made  execu- 
tors, that  they  may  collect  the  funds,  and  trustees  that  they 
may  control  it.  It  is  made  their  duty  as  trustees  to  invest 
the  fund.  This  might  have  been  done  by  the  executors,  if 
the  testator  had  not  designed  they  should  act  as  trustees. 
As  soon  as  they  collected  the  funds  as  executors,  they 
became  trustees.  The  14th  section  of  the  will  makes  them 
trustees.  The  testator  only  meant  to  make  the  proceeds  of 
the  sale  of  the  lands  a  fund  for  the  payment  of  the  plaintiff's 
legacy.  In  the  case  of  Elizabeth,  the  executors  are  made 
trustees  to  hold  the  legacy.  They  are  made  trustees  for  the 
use  of  his  will. 

By  the  act  of  1798,  ch.  101,  sub  ch.  14,  sec.  6,  legatees 
may  sue  the  bond.  It  is  only  liable  for  the  legal  duties  of 
the  executor.  Suppose  the  will  shows  that  the  legacy  is  not 
to  be  paid  by  the  executor,  as  executor  would  the  bond  be 
liable  ?  Suppose  the  legacy  is  charged  upon  land,  and  to  be 
paid  by  the  devisee  ?  By  the  act  of  1798,  a  time  is  limited 
for  settling  administrations.  The  testator  could  not  enlarge 
the  liability  of  executors  by  postponing  the  time  of  paying 
legacies  beyond  fifteen  months.  Here  the  legacies  were 
payable  long  after  fifteen  months.     Which  character  was  in- 
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tended  ?  They  paid  to  themselves  as  trustees  by  implication 
of  law,  what  they  had  received  as  executors. 

3.  The  judgment  below  is  right,  because  the  funds  of  the 
late  Henry  Tilghman,  upon  which  the  legacy  is  charged, 
being  part  real  assets  and  part  personal,  the  defendant  in 
error  is  not  answerable  on  the  testamentary  bond. 

As  the  pleadings  stood,  the  assets  could  not  be  marshalled 
by  the  jury,  being  part  payable  out  of  the  real,  and  part  out 
of  the  personal  assets.  Bond  as  we  have  shown  is  not  liable 
for  legacies  payable  out  of  the  real  assets.  This  legacy  was 
payable  out  of  the  funds  to  be  paid  by  John  B.  Eccleston. 
Bac.  Jibr.  title  Executors,  416.  We  may  look  to  the  cha- 
racter of  the  legacy  under  the  will,  to  ascertain  if  it  is  covered 
by  the  bond.     Clay  vs.  Willis,  1  Bam.  and  Cres.  364. 

In  8  Serg.  and  Low.  103,  the  executors  could  not  receive 
a  fund  as  executors,  but  must  take  it  as  trustees,  although  a 
deed  directed  the  fund  to  be  paid  to  them  as  executors.  9 
Law  Lib.  106.  This  last  case  shows  that  the  proceeds  of 
real  estate  are  equitable  assets,  although  directed  by  the 
testator  to  be  considered  part  of  the  personal  estate.  If 
Eccleston  had  refused  to  pay  over  the  money  to  the  execu- 
tors, they  must  have  sued  in  equity,  and  could  not  have  sued 
at  law  for  money  had  and  received.  The  case  of  the  creditors 
of  Sir  Charles  Cox,  3  P.  Wms.  341.  Ambler,  308.  Lewin 
vs.  Okely,  2  Jltk.  50.  1  Br.  C.  R.  134.  Bailey  vs.  Ekins, 
7  Vesey,  Jr.  319.     Shiphard  vs.  Lutridge,  8  Vesey,  Jr.  26. 

W.  Carmichael,  on  the  same  side. 

The  replication  of  the  plaintiff  first  showed  the  cause  of 
action,  and  the  defendant  could  not  before  make  his  defence ; 
hence  that  defence  can  be  no  departure.  If  a  departure,  the 
defendant  would  have  expected  a  demurrer  and  not  a  plea 
over.  The  sole  question,  however,  for  this  court,  arises 
upon  the  demurrer  to  the  third  rejoinder.  This  is  not  a 
question  for  a  jury.  It  relies  not  on  a  formal  but  a  substan- 
tial defect.  Where  was  the  money  until  time  of  payment 
over  to  the  legatee  ?     It  was  a  trust  will  from  beginning  to 
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end,  both  in  words  and  substance.  By  act  of  1798,  ch.  101, 
sub  ch.  10,  sec.  11,  power  of  investment  is  given  to  orphans 
court  over  legacies  payable  in  future ;  but  here  it  was  not 
necessary  to  exercise  that  power,  for  trustees  are  appointed 
by  the  will.  Seegar  vs.  State,  6  Har.  and  John.  162.  So 
soon  as  they  received  the  money  as  trustees,  they  were  dis- 
charged as  executors.  So  soon  as  the  bond  was  executed 
they  became  trustees. 

But  suppose  the  executorship  continued  during  the  ordi- 
nary period  prescribed  by  law.  The  principal  sum  remained 
in  their  hands  as  trustees.  The  form  of  the  bond  merely 
requires  them  to  perform  the  duties  prescribed  by  law.  The 
direction  of  trusts — nor  the  power  of  the  testator  to  create  a 
trust,  not  affected  by  this  bond. 

The  case  in  3  Har.  and  John.  239,  shows  that  the  property 
vested  in  the  executors  as  trustees,  especially  after  the  expi- 
ration of  fifteen  months.  The  plaintiff  below  considered  the 
real  and  personal  estate  as  objects  of  administration ;  and 
the  court  of  appeals  had  decided  that  the  proceeds  arising 
from  the  sale  of  land  were  not  objects  of  administration. 
Hence  the  act  of  1831.  If  the  party  meant  to  proceed 
against  the  trustees,  it  must  be  in  equity.  Equitable  assets 
cannot  be  administered  at  law.  The  course  of  pleading  pur- 
sued here  is  sanctioned  by  the  case  in  3  Har.  and  McHy. 
which  in  fact  determine  the  defendant  in  this  case.  2  Har. 
and  Gill,  179.     1785,  cb.  72,  sec.  10. 

Pearce  and  Page,  in  reply. 

Insisted  there  was  no  general  trust  pervading  this  will ; 
that  there  were  some  particular  trusts  carefully  created,  but 
none  which  had  reference  to  the  legacy  claimed.  A  trust  in 
relation  to  that  was  excluded,  by  the  nature  of  the  will. 
Expressio  unius  est  exclusio  alterius. 

Stephen,  Judge,  delivered  the  opinion  of  the  court. 
This  suit  was  instituted  in  the  court  below,  upon  a  testa- 
mentary bond  given  by  the  executors  of  the  last  will  and 
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testament  of  Henry  Tilghman,  late  of  Kent  county,  deceased, 
for  the  payment  of  debts  and  legacies,  pursuant  to  the  provi- 
sions of  the  act  of  assembly,  passed  in  the  year  1798,  ch. 
101.  The  object  of  the  suit  was  to  recover  a  legacy  given 
by  the  will  of  said  Tilghman,  to  Sarah  A.  Nicols,  to  be  paid 
on  her  arrival  at  the  age  of  sixteen  years,  the  intermediate 
accruing  interest  to  be  paid  annually  to  her  guardian,  or  to 
such  person  as  might  have  the  care  of  her,  for  her  use.  The 
legatee  dying  before  the  legacy  became  payable,  conformably 
to  the  terms  of  the  will,  the  suit  was  brought  by  her  adminis- 
trator on  the  bond,  given  by  the  executors  against  the 
appellee,  the  surviving  executor,  to  compel  payment  of  the 
legacy,  according  to  the  terms  and  conditions  of  that  bond. 
To  the  declaration  filed  upon  it  the  defendant  pleaded  per- 
formance, and  the  plaintiff  in  his  replication,  assigned  as  a 
breach  of  the  condition  of  the  bond,  the  non-payment  of  the 
legacy,  given  by  the  will  of  the  said  Tilghman  to  his  intes- 
tate. To  this  replication  there  was  a  rejoinder  put  in  by  the 
defendant,  in  which  he  attempts  to  repel  the  plaintiffs  claim, 
and  bar  its  recovery  on  the  bond  given  by  the  defendant,  on 
the  ground  of  a  trust  created  by  the  will,  which  constituted 
the  executors  trustees  of  the  legacy,  and  exonerated  them  from 
all  liability  on  their  bond  for  the  payment  of  the  same. 
Upon  the  best  consideration  we  have  been  able  to  give  to  this 
subject,  after  all  the  light  derived  from  an  examination  of  the 
authorities  referred  to  in  the  course  of  the  argument,  we  have 
come  to  the  conclusion,  that  upon  the  true  and  legal  con- 
struction of  the  will  of  Henry  Tilghman,  by  which  the  legacy 
in  question  was  bequeathed,  the  executors  were  not  consti- 
tuted trustees  of  the  said  legacy,  nor  responsible  for  the  pay- 
ment of  the  same,  in  the  first  instance  in  that  character,  to 
the  exclusion  of  their  liability  upon  their  bond.  On  the  con- 
trary we  think  that  the  suit  was  well  brought  upon  the  bond, 
and  that  the  matters  and  facts  stated  in  the  defendant's  third 
rejoinder  to  the  plaintiffs  replication  furnished  no  legal  defence 
to  the  action.  The  testator  directs  that  there  shall  be  no  ap- 
praisement or  sale  of  his  personal  estate,  but  that  his  executors 
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should  give  bond,  as  the  law  directs,  for  the  payment  of  his 
debts  and  legacies.  In  his  will  he  directs  his  land  called 
Dugan's  Delight,  to  be  sold  by  a  trustee  named  in  the  will, 
and  the  proceeds  of  sale  to  be  paid  by  the  trustee  to  his 
executors,  which  he  directs  to  be  considered  as  part  of  his 
personal  estate,  and  to  be  applied  to  the  payment  of  the  lega- 
cies thereafter  mentioned,  including  the  legacy,  the  subject 
matter  of  the  present  controversy  ;  and  he  charges  the  estate 
devised  to  his  residuary  devisee,  with  the  payment  of  his 
debts  and  legacies  in  case  his  other  estate  should  be  insuffi- 
cient. He  also  gives  to  each  of  his  executors  a  commission 
of  five  per  centum  upon  all  of  his  personal  estate,  (excepting 
his  household  and  kitchen  furniture,  and  farming  utensils,) 
including  the  money  arising  from  the  sale  of  the  land  directed 
to  be  sold,  which  should  be  distributed,  paid  away,  or  in- 
vested during  their  executorship.  It  is  true,  as  was  held 
in  9  Barnewall  and  Creswell,  489,  the  testator  could  not 
alter  the  legal  character  of  the  property,  by  directing  that  it 
should  be  considered  part  of  his  personal  estate ;  and  that 
the  money  in  their  hands  would  be  held  by  them  in  the  cha- 
racter of  trustees  as  equitable  assets,  and  not  as  legal  assets, 
to  be  administered  by  them  in  their  character  of  executors, 
in  a  due  and  legal  course  of  administration.  But  the  direc- 
tion of  the  will  in  that  respect,  although  legally  unavailable, 
is  strikingly  illustrative  of  the  testator's  intention,  in  requiring 
his  executors  to  give  bond  for  the  payment  of  his  debts  and 
legacies,  by  which  they  subjected  themselves  to  an  absolute 
and  unqualified  responsibility  for  such  payment,  without 
regard  to,  and  apart  from  any  consideration,  as  to  the  suffi- 
ciency or  insufficiency  of  his  personal  estate.  The  money 
arising  from  the  sale  of  his  real  estate,  was  manifestly  in- 
tended as  an  auxiliary  fund,  to  supply  a  contemplated  defi- 
ciency of  the  personalty,  and  together  with  the  charge  in  the 
residuary  clause  of  his  will,  was  intended  as  an  indemnity, 
to  protect  his  executors  from  any  loss  or  damage  which 
might  arise  from  the  personal  responsibility  incurred  by  them 
in  executing  the  bond  he  had  required  them  to  give.     It  is 
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clear  beyond  controversy,  that  the  executors  are  not  ex- 
pressly constituted  trustees  of  the  legacy  in  question,  and  are 
expressly  charged  by  the  will  in  their  character  of  executors, 
with  the  payment  of  the  legacy  of  $  1,000,  to  Mrs.  Rebecca 
Tilghman,  of  Philadelphia,  after  the  expiration  of  five  years 
from  the  death  of  the  testator,  the  interest  to  be  paid  annually 
until  the  principal  should  become  due ;  and  the  testator  pro- 
vides in  his  will,  that  his  executors  should  not  be  responsi- 
ble for  the  application  of  the  money  after  the  payment  of  the 
legacy  as  directed  by  the  will.  Upon  the  whole  of  this  case 
then  as  presented  by  the  record,  we  think  that  the  plaintiff's 
right  of  action  upon  the  bond,  was  not  barred  or  extinguished 
by  any  trust  created  by  the  will  of  the  testator  as  set  out  in 
the  pleadings  in  this  case  ;  and  that  his  right  to  recover  the 
legacy  in  the  suit  instituted  upon  it,  was  unaffected  and 
unimpaired,  by  any  provision  or  trust  in  relation  to  such 
legacy  contained  in  the  will.  From  these  premises  the  con- 
clusion necessarily  follows,  that  the  matters  and  allegations 
contained  in  the  defendant's  third  rejoinder  to  the  plaintiff's 
replication,  are  substantially  defective  as  a  defence  to  the 
action,  and  wholly  insufficient  and  inoperative  in  law  to  bar 
the  plaintiff's  remedy  upon  the  bond  given  by  the  defendant. 
If  this  view  of  the  nature  of  the  rejoinder  be  correct,  the 
legal  effect  of  the  demurrer  to  the  sur-rejoinder  bringing 
before  the  court  the  whole  record,  and  the  well  established 
principle  being  that  the  party  in  whose  pleading  the  first 
substantial  vice  or  defect  is  discovered  must  fail,  it  results  as 
a  necessary  legal  consequence,  that  the  judgment  of  the  court 
below  in  favour  of  the  defendant  was  erroneous,  and  ought 
to  be  reversed. 

JUDGMENT  REVERSED  AND  PROCEDENDO  ORDERED. 
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William  Lamar  vs.  Jonathan  Manro. — December,  1838. 

The  object  of  the  legislature  in  passing  the  act  of  limitations  of  1715,  ch. 
23,  was  not  in  all  cases  to  prohibit  the  giving  in  evidence  of  a  bill  or  bond, 
where  it  might  be  above  12  years  standing,  or  in  any  case  where  it  waa 
not  itself  the  foundation  of  the  action. 

When  an  express  promise  is  proved,  to  pay  the  balance,  which  might  appear 
to  be  due  upon  a  single  bill,  the  bill  itself,  though  over  12  years  standing, 
may  be  offered  in  evidence,  as  furnishing  the  inducement  to,  or  legal  basis 
of  the  promise. 

And  when  the  action  is  brought  in  the  name  of  the  assignee  of  the  obligee 
in  the  bill,  proof  of  the  assignment  is  not  necessary,  when  the  defendant 
has  treated  with,  and  recognized  the  assignee  as  the  holder. 

The  jury  from  such  conduct  may  infer,  that  the  assignment  was  in  the  hand 
■writing  of  the  obligee. 

When  a  party  says,  upon  being  called  on  to  pay  a  debt,  give  me  all  the  cre- 
dits to  which  I  am  entitled  and  I  will  pay  the  balance,  the  plaintiff  need 
only  at  the  trial,  show  what  is  justly  due.  A  preliminary  settlement  of 
the  claim  is  not  necessary  to  a  recovery.  There  is  no  difference  between 
the  right  of  the  obligee  in  a  bond,  and  the  assignee,  though  the  latter  may 
have  only  an  equitable  title,  to  recover  upon  the  promise  of  the  obligor  to 
pay  the  money. 

When  the  promise  to  pay  the  bill  or  bond  is  sufficiently  proved,  whatever 
aids  and  supports  it,  and  tends  to  shew  what  is  justly  due,  is  as  admissible 
as  the  bill  or  bond  itself. 

Appeal  from  Frederick  county  court. 

This  was  an  action  of  assumpsit,  commenced  on  the  16th 
October,  1835,  by  the  appellee  against  the  appellant.  The 
declaration  contains  five  counts. 

1st  count.  That  on  the  29th  April,  1816,  the  said  Lamar, 
by  his  bill  obligatory  bearing  date,  &c.  ten  months  after  date 
promised  and  obliged  himself  to  pay  to  a  certain  Benoni  S. 
Lamar  the  sum  of  $350,  and  after  several  specific  payments 
in  part  satisfaction  of  said  bill,  and  on  the  1st  January,  1822, 
the  said  B.  S.  Lamar,  by  a  written  order  on  said  bill  en- 
dorsed, and  by  him  subscribed,  ordered  and  directed  the  said 
defendant  to  pay  to  the  said  plaintiff  the  full  amount  unsatis- 
fied by  said  defendant,  and  delivered  the  said  bill,  with  such 
order  thereon,  to  said  plaintiff — of  all  which  the  said  defen- 
dant had  notice — that  after  some  other  payments  in  part  sa- 
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tisfaction  of  said  bill,  a  certain  statement,  in  writing,  in  the 
nature  of  a  calculation  of  the  amount  due  and  unsatisfied 
upon  said  bill  was  presented  to  the  said  defendant,  and  by 
him  carefully  overlooked,  examined  and  understood,  and  by 
which  there  was  due   $182  10 ;    the   said  defendant  then 
admitted  the  said  statement  to  be  just  and  correct,  but  then 
insisted  that  he  was  justly  entitled  to  a  further  credit  upon 
the  said  last  mentioned  bill,  in  part  reduction  of  the  same,  to 
the  amount  of  the  proceeds  of  the  sales  of  a  certain  quantity 
of  tobacco  before  that  time  sold  by  the  said  defendant,  and 
which  proceeds  had  been  received  by  the  said  plaintiff  on 
account  of,  and  as  part  payment  of  the  said  last  mentioned 
bill.    But  the  said  defendant  in  consideration  of  the  premises, 
and  in  further  consideration  that  the  said  plaintiff  assented 
and  agreed,  at  the  special  instance  and  request  of  the  said 
defendant,  to  come  to  a  fair  and  final  settlement  with  the  said 
defendant,  touching  and  concerning  the  said  debt  by  the  said 
last  mentioned  bill  testified,  and  of  all  payments  so  as  afore- 
said made  in  part  satisfaction  and  reduction  of  the  same,  and 
touching  and  concerning  the  net  proceeds  aforesaid  of  the 
above  mentioned  sales  of  tobacco,  &c.  afterwards,  on,  &c.  at 
&c.  undertook,  and  then  and  there  faithfully  promised,  and 
upon  himself  assumed  to  come  to  a  fair  settlement  with  the 
said  plaintiff,  whenever  he,  the  said  defendant,  should  be 
thereunto  afterwards  requested,  touching  and  concerning  the 
said  debt,  by  the  said  last  mentioned  bill  obligatory  testified, 
and  of  all  payments  so  as  aforesaid  made  in  part  satisfaction, 
and  in  reduction  of  the  same,  and  touching  and  concerning 
the  amount  of  the  net  proceeds  aforesaid,  of  the  aforesaid 
sales  of  tobacco,  so  as  aforesaid  asserted  to  have  been  re- 
ceived by  the  said  plaintiff  as  an  additional  and  further  credit 
in  part  deduction  thereof,  and  upon  ascertainment  of  the  ba- 
lance due  upon  and  on  account  of  said  last  mentioned  bill 
obligatory,  upon  such  settlement  as  aforesaid,  to  pay  such 
balance  to  the  plaintiff,  when  the  said  defendant  should  be 
thereunto  next  afterwards  requested,  and  the  said  plaintiff  in 
fact  further  saith,  that  upon  the  making  of  such  fair  settle- 
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merit  as  aforesaid,  there  would  be  found  to  be  due  and  owing 
upon  and  on  account  of  said  last  mentioned  bill  obligatory, 
and  the  said  plaintiff  expressly  avers,  that  there  is  still  due 
and  owing,  and  unsatisfied,  after  all  payments  made  as  afore- 
said, and  after  crediting  the  net  proceeds  of  the  sales  of  to- 
bacco, so  as  aforesaid  asserted  to  have  been  received  by  the 
said  plaintiff,  and  over  and  above  all  credits,  and  over  and 
above  all  matters  of  set-off  and  discount,  a  large  sum  of 
money,  to  wit,  the  sum  of  five  hundred  dollars  current  money, 
to  wit,  at  Frederick  county  aforesaid,  and  the  said  plaintiff 
avers  that  from  the  time  of  the  making  of  the  said  promise  of 
the  said  defendant  herein  before  last  mentioned,  and  thence- 
forth, hitherto  he  the  said  plaintiff  hath  been  ready  and  will- 
ing, and  prepared  at  all  times,  and  was  then  and  there  well 
known  to  the  said  defendant,  and  hath  in  fact  from  time  to 
time,  and  ofttimes  since  the  making  of  the  said  last  men- 
tioned promise  and  undertaking  of  the  said  defendant,  last 
before  mentioned,  and  before  the  commencement  of  this  suit, 
invited,  requested  and  solicited  the  said  defendant  to  come  to 
a  fair  settlement  with  him  the  said  plaintiff  as  aforesaid,  and 
to  pay  to  him  the  said  plaintiff,  such  balance  as  upon  such 
fair  settlement  should  be  found  to  be  due,  to  wit,  at  Frederick 
county  aforesaid.  But  the  said  defendant,  not  regarding  his 
said  promise  and  undertaking,  hath  hitherto  wholly  omitted, 
neglected  and  refused  to  come  to  such  settlement  with  the 
said  plaintiff,  and  still  doth  neglect  and  refuse  to  come  to 
such  settlement  with  the  plaintiff,  to  wit,  at  Frederick  county 
aforesaid,  and  the  said  defendant  in  like  manner  hath  refused, 
although  thereunto  often  requested,  and  still  doth  refuse,  to 
pay  to  the  said  plaintiff  the  balance  due  and  owing  upon 
and  on  account  of  said  bill  obligatory,  to  wit,  at  Frederick 
county  aforesaid. 

2d  count.  This  count  alleged  that  the  plaintiff  in  this  ac- 
tion was  the  equitable  holder  of  the  said  single  bill — that  it 
was  barred  by  the  statute  of  limitations — that  certain  pay- 
ments had  been  made  thereon,  and  counted  on  an  express 
promise  of  the  defendant  to  pay  the  plaintiff  the  balance  due 
upon  said  single  bill. 
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3d  count.  For  matters  and  things  properly  chargeable  in 
account,  &c. 

4th  count.  Was  the  general  count  for  work  and  labour, 
&c.  and  the  money  counts,  &c. 

5th  count.  Was  upon  an  accounting  together. 

The  defendant  pleaded  non-assumpsit,  on  which  issue  was 
joined. 

1st  Exception. — At  the  trial,  the  plaintiff  proved  by 
Thomas  Lamar,  a  competent  witness,  that  Drucilla  Lamar, 
the  subscribing  witness  to  the  single  bill  herein  after  set  forth, 
is  the  wife  of  the  defendant,  and  the  signature,  "  William 
Lamar"  as  the  obligor  in  the  said  single  bill,  is  in  the  hand- 
writing of  the  defendant.  The  same  witness  proved  that  the 
obligee  mentioned  in  the  said  single  bill,  is  the  brother  of  the 
defendant,  and  lives  in  the  Western  country.  The  plaintiff 
proved  further  by  Jonathan  Manro,  a  competent  witness,  that 
the  writing  on  the  back  of  the  said  single  bill  in  these  words 
following: 

"  Baltimore,  June  18,  1822. — Rec'd  of  William  Lamar, 
fifty  dollars  of  the  within  note.  N.  A.  Manro," 

is  in  the  hand-writing  of  the  said  Nathan  A.  Manro ;  that 
the  said  Nathan  A.  Manro  is  dead,  and  that  he  was  the  clerk 
of  the  plaintiff,  and  transacted  his  business  and  cash  con- 
cerns. The  plaintiff  further  proved  by  Perry  Hilliary,  a 
competent  witness,  that  he  called  on  the  defendant,  at  the  in- 
stance of  the  plaintiff,  in  April  or  May,  1833,  and  presented 
to  him  the  following  statement : 

William  I^amar,  in  account  with  Jonathan  Manro. 
To  note  dated  29th  June,  1816,  at  10  months,     .     $350  00 
Interest  from  29th  April,  1817,  to  30th  March,  1819,     40  31 

$390  31 
By  cash  paid  on  note,  30th  March,  1819,      .         .     164  00 

$236  31 
Interest  from  30th  March,  1819,  to  18th  June,  1822, 
is  3  years  2  months  and  19  days,      .        .  45  65 

$281  96 
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Jiy  cash,  18th  June,  1822,  received,      .         .  50  00 

$231  96 
Interest  from  18th  June,  1822,  to  25th  May,  1824, 

is  1  year  11  months  and  24  days,      .         .  27  60 

259  56 
May  25,  1824.     By  cash  received  this  day,  .  40  00 

$219  56 
Interest  from  25th  May,  1824,  to  12th  Sept.  1826, 

is  2  years  3  months  and  18  days,       .         .  30  22 

$249  78 
By  cash,  12th  September,  1826,  .         .         .         .       50  00 

$199  78 
To  3  years  interest  from  12th  September,  1826,  to 

September,  1829, 36  00 

$235  78 
By  cash  for  tobacco,  on  the  12th  September,  1829,       92  23 

$143  55 
Interest  from  12th  September,  1829,  to  12th  Sep- 
tember, 1833,  is  4  years,  .         .         .  34  32 

Balance  due  J.  Manroe,  .....  $177  87 
2  months  interest  to  12th  November,  1833,  .         1  88 

12th  February,  1834,  amount  of  $181  02.  $179  75 

And  asked  the  defendant  for  the  balance  of  the  money  which 
appeared  to  be  due  on  the  said  statement,  and  said  that  he 
had  promised  the  plaintiff  to  remit  it  to  him  by  mail.  The 
defendant  took  the  paper,  and  on  looking  over  it,  said  he  did 
not  think  he  owed  so  much  on  the  note,  as  appeared  on  the 
said  paper.  The  defendant  said  that  he  had  sent  a  crop  of 
tobacco  to  Baltimore,  for  the  purpose  of  paying  upon  that 
note,  and  he  did  not  think  that  he  had  been  allowed  the 
credit.     The  defendant  said  further,  that  upon  a  fair  state- 


OF  MARYLAND.  55 


Lamar  vs.  Manro. — 1838. 


ment,  he  would  pay  whatever  was  justly  due  ;  but  said  it 
was  not  convenient  for  him  to  pay  the  money  at  that  time, 
and  further  added  that  he  did  not  think  there  was  as  much 
due  as  appeared  upon  the  statement.  The  same  witness 
proved  that  the  defendant  admitted  there  was  a  balance  due 
on  the  note,  and  that  the  same  ought  to  have  been  paid  be- 
fore, and  that  the  plaintiff  had  been  indulgent  to  him.  Wit- 
ness understood  defendant  to  further  say,  that  the  plaintiff 
held  the  said  note,  and  that  it  had  been  assigned  by  his  the 
defendant's  said  brother,  to  him  the  said  plaintiff.  The  same 
witness  proved  upon  cross  examination,  that  the  defendant 
at  the  same  time,  and  in  the  same  conversation,  said  he  had 
placed  fifty  dollars  in  his  brother's  hands,  to  be  paid  to 
Manro,  and  credited  on  the  note,  but  said  that  upon  the 
statement  above  mentioned,  it  appeared  that  he,  defendant, 
had  not  received  the  said  last  mentioned  credit ;  defendant 
did  not  say  whether  the  said  fifty  dollars  had  been  placed  in 
his  brother's  hands,  before  the  said  note  was  assigned,  or 
otherwise ;  but  said  it  was  to  be  paid  to  the  plaintiff,  and  cre- 
dited on  the  note.  The  plaintiff  then  offered  the  said  single 
bill  in  evidence  to  the  jury. 

"  Ten  months  after  date  I  promise  and  oblige  myself,  my 
heirs,  executors  or  administrators,  to  pay  or  cause  to  be  paid 
unto  Ben.  S.  Lamar,  his  heirs  or  assigns,  the  just  and  full 
sum  of  three  hundred  and  fifty  dollars,  for  value  received,  as 
witness  my  hand  and  seal  the  29th  day  of  June,  1816. 
$350.  William  Lamar.  [Seal.] 

Witness — Drucilla  Lamar." 

Which  is  thus  endorsed — "  March  30,  1819.  Received 
of  William  Lamar,  one  hundred  and  forty  dollars  of  the 
within  note,  by  me.  Ben.  S.  Lamar." 

"  April  17,  1819.  Also  credit  to  William  Lamar,  for  24 
dollars.  Ben.  S.  Lamar." 

"  Baltimore,  June  18,  1822. 

"  Received  of  William  Lamar,  fifty  dollars  of  the  within 
note.  N.  A.  Manro." 

"  Pay  Jonathan  Manro,  or  order.         Ben.  S.  Lamar." 


56  CASES  IN  THE  COURT  OF  APPEALS 

Lamar  vs.  Manro. — 1838. 

To  the  admission  of  which  said  last  mentioned  evidence, 
the  defendant  by  his  counsel  objected  on  two  grounds. 

1.  Because  the  supposed  assignment  of  the  said  single 
bill,  by  the  obligee  to  the  plaintiff,  ought  to  be  proved,  either 
by  the  assignor,  or  by  proof  of  his  hand-writing  as  assignor. 

2.  Because  the  said  single  bill  is  above  twelve  years  stand- 
ing, and  is  not  admissible  in  evidence  against  the  defendant, 
under  the  act  of  assembly  of  1715,  chapter  23. 

But  the  court  (A.  Shriver  and  T.  Buchanan,  A.  J.)  over- 
ruled both  of  the  said  objections,  and  admitted  the  said  single 
bill  to  be  read  in  evidence,  to  the  jury. 

The  defendant  excepted. 

2d  Exception.  The  plaintiff  then  read  in  evidence  the 
following  affidavit,  taken  by  consent,  and  admitted  to  be  read 
as  if  the  affiant  were  in  open  court  to  testify  to  the  same. 

Samuel  H.  Whittington  deposes,  that  the  paper  marked 
A,  is  in  his  hand-writing,  and  contains  a  true  and  correct 
statement  of  the  weight  and  prices  of  two  hogsheads  of  to- 
bacco, sold  for  Mr.  William  Lamar,  of  Frederick  county,  by 
Messrs.  Starr  8f  McCormick,  of  Baltimore,  in  the  month  of 
July,  1829 — that  the  deponent  then  lived  with  said  Messrs. 
Starr  fy  McCormick  as  a  clerk — that  he  does  not  now  recol- 
lect whether  Mr.  Lamar  brought  the  tobacco,  or  brought  sam- 
ples in  the  first  instance ;  but  recollects  very  well  that  he  was 
there  about  the  said  tobacco — that  it  was  sold  by  Messrs. 
Starr  ty  McCormick,  as  commission  merchants,  for  said 
William  Lamar,  and  that  said  paper  A,  contains  an  accurate 
statement  of  the  quantity  of  said  tobacco,  and  the  price ;  and 
that  the  net  proceeds  was  $92  23,  and  no  more — that  said 
net  proceeds  were  paid  over  to  Jonathan  Manro,  of  the  city 
of  Baltimore,  in  virtue  of  the  order  dated  25th  July,  1829, 
contained  in  the  paper  marked  B,  purporting  to  be  signed  by 
William  Lamar — that  he  does  not  know  the  hand- writing  of 
said  Lamar — that  the  receipt  below  said  order,  dated  29th 
July,  1829,  and  signed  by  said  Jonathan  Manro,  was  signed 
by  said  Manro  on  receipt  of  said  sum  of  $92  23,  and  which 
was  paid  to  him  in  virtue  of  said  aforesaid  order — that  this 
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deponent  continued  to  live  with  said  Starr  #  McCormick, 
until  March,  1831,  and  that  said  Messrs.  Starr  6f  McCor- 
mick at  no  time  sold  any  other  tobacco  for  said  Lamar;  nor 
does  this  deponent  know  that  he,  the  said  Lamar^  had  any 
other  tobacco  at  any  time  in  the  city  for  sale. 

And  thereupon,  and  also  upon  the  whole  of  the  evidence 
stated  in  the  first  bill  of  exceptions,  which  is  to  be  taken 
and  considered  as  if  stated  in  this  bill  of  exceptions,  the  dej 
fendant  by  his  counsel  prayed  the  opinion  of  the  court,  and 
its  instruction  to  the  jury,  that  if  they  shall  believe  from  the 
evidence,  that  the  defendant  did  not  make  any  promise  to 
pay  any  balance  ort  the  said  single  bill,  other  than  a  promise 
that  upon  a  fair  settlement  he  would  pay  whatever  balance 
was  justly  due  thereon,  then  the  plaintiff  is  not  entitled  to 
recover^  unless  he  shews  that  a  settlement  was  made  between 
himself  and  the  defendant  in  relation  thereto^  and  a  balance 
remaining  due  upon  such  settlement,  or  unless  he  shows  at 
least  an  offer  on  his  part  to  make  a  settlement,  and  thereby 
to  ascertain  the  balance  due  on  said  single  bill.  But  the 
court  (Schriver  and  T.  Buchanan <  A.  J.)  refused  to  grant  the 
said  prayer  or  to  give  the  said  instruction  to  the  jury. 

The  defendant  excepted. 

3d  Exception.— The  defendant  by  his  Counsel  then  prayed 
the  opinion  of  the  court,  and  its  instruction  to  the  jury,  upon 
the  whole  of  the  evidence  stated  in  the  preceding  bills  of  ex* 
ceptions,  which  is  to  be  taken  and  considered  as  if  stated  in 
this  bill  of  exceptions,  that  the  promise  as  proved  in  this  case, 
is  not  a  sufficient  promise  to  enable  the  plaintiff  to  recover ; 
and  that  he  cannot  be  permitted  to  resort  to  other  evidence 
than  the  mere  promise  itself.  But  the  court  refused  to  grant 
the  said  prayer,  or  to  give  the  said  instruction  to  the  jury. 

The  defendant  excepted. 

4th  Exception.— =The  defendant  by  his  counsel  then  prayed 
the  opinion  of  the  court,  and  its  instruction  to  the  jury,  that 
upon  the  whole  of  the  evidence  stated  in  the  preceding  bills 
of  exceptions,  which  is  to  be  taken  and  considered  as  if 
stated  in  this  bill  of  exceptions,  if  they  shall  believe  that  the 
8  v.10 
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defendant  at  the  time  of  the  promise  as  aforesaid,  or  in  any 
part  of  the  conversation  to  which  Perry  miliary  testified,  did 
not  admit  or  acknowledge  a  specific  or  particular,  or  what 
balance  remained  unpaid  on  the  said  single  bill,  then  the 
plaintiff  is  only  entitled  to  a  verdict  for  nominal  damages. 
But  the  court  refused  to  grant  the  said  prayer,  or  to  give  the 
said  instruction,  and  told  the  jury  that  the  plaintiff  was  enti- 
tled to  recover  whatever  balance  he  could  show  to  be  due. 

The  defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  defen- 
dant prosecuted  the  present  appeal. 

The  cause  came  on  to  be  argued  before  Buchanan, 
Ch.  J.,  Stephen,  Archer,  Dorsey,  Chambers  and 
Spence,  Judges. 

Palmer,  for  the  appellant. 

1.  Upon  the  first  bill  of  exceptions,  contended  that  the 
admissibility  of  the  evidence  depended  on  the  construction 
of  the  act  of  1715,  ch.  23.  It  is  a  question  peculiar  to  the 
Maryland  law.  The  first  clauses  of  the  statute  relate  to 
lapse  of  time  producing  a  loss  of  the  remedy.  The  6th  sec- 
tion, however,  destroys  the  right.  The  bond  is  no  longer  to 
be  admitted  in  evidence.  If  the  bond  were  in  evidence,  a 
debt  is  thereby  admitted,  and  a  good  foundation  for  a  pro- 
mise. If  the  case  rested  on  admissions,  it  would  present  one 
question,  and  the  character  of  the  admission  would  depend 
on  the  character  of  the  proof.  The  admission  of  the  bond 
might  prejudice  the  defendant.  It  is  not  admissible  without 
violating  the  statute,  but  it  is  said  to  be  admissible  as  induce- 
ment to  a  promise. 

2.  This  action  is  not  sustainable,  because  not  founded  on 
a  legal  consideration.  A  moral  foundation  will  not  suffice. 
Manro,  the  plaintiff,  has  no  legal  interest  in  the  note.  He 
has  a  mere  equity,  and  could  never  have  sustained  a  suit  in 
his  own  name ;  and  though  on  a  new  promise  of  the  obligor 
to  the  obligee,  who  unites  in  himself  the  legal  and  moral  obli- 
gation, may  sue,  yet  here,,  as  this  union  exists  not,  the  action 
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cannot  be  maintained.  The  act  of  1829,  ch.  51,  demands  a 
written  assignment,  and  a  blank  endorsement  does  not  assign 
a  specialty.  2  Kent,  465.  7  Cox  Rep.  57.  Wennall  vs. 
Adney,  3  Boss,  and  Pull.  249,  note  (a.)  Edwards  and  Wife 
vs.  Davis,  16  John.  Rep.  281.  Pennington  vs.  Gittings,  2 
Gill  and  John.  208.     Lee  vs.  Muggeridge,  5  Taunt.  36. 

The  cases  of  bankruptcy  and  infancy,  as  furnishing  suffi- 
cient consideration  for  an  assumpsit,  are  founded  on  legal 
obligations. 

A  court  of  law  will  not  sustain  a  claim,  where  there  is  an 
equitable  remedy. 

3.  The  undertaking  in  this  case,  if  any,  was  accompanied 
with  declarations  repelling  the  idea  of  a  promise.  The  de- 
fendant claimed  credits  not  allowed.  He  declares  that  on  a 
fair  statement  he  will  pay  what  is  due.  The  statement  there 
referred  to  was  one  to  be  made  by  defendant  with  the  plain- 
tiff. The  prayer  is  hypothetical.  The  promise  is  qualified 
and  conditional.  He  did  not  promise  to  pay  a  specified  sum. 
It  is  a  promise  to  pay  a  balance  not  ascertained,  and  no  offer 
ever  made  to  ascertain  it.  There  is  nothing  in  the  evidence 
to  explain  the  disputed  points,  nor  what  was  left  open  by  the 
proof.  Compliance  with  a  conditional  promise  must  be 
shown ;  but  this  was  taken  from  the  jury.  Clementson  vs. 
Williams,  8  Cranch,  72.  1  Chitt.  Plea.  337,  8.  Oliver  vs. 
Gray,  1  Harr.  and  Gill,  204,  216.  2  Stark,  new  ed.  479. 
Bell  vs.  Morrison,  et  al,  1  Pet.  S.  C.  Rep.  361.  Bush  vs. 
Barnard,  8  John.  408.     Danforth  vs.  Culver,  11  John.  146. 

The  word  statement  means  settlement  between  the  parties. 

4.  It  is  a  question  for  the  court  to  decide  whether  the 
promise  in  this  case,  as  proved,  is  a  sufficient  promise  to 
enable  the  plaintiff  to  recover.  Oliver  vs.  Gray,  1  Harr. 
and  Gill,  219. 

5.  The  evidence  offered  to  the  jury  varies  from  and  does 
not  support  the  material  allegations  in  the  declaration.  1 
Chitt.  Plea.  335.  Pittam  vs.  Foster,  et  al,  1  B.  and  Cres. 
248.      Tanner  vs.  Smart,  6  B.  and  Cres.  603. 

6.  There  must  be  a  promise  to  pay  a  specific  sum,  or  the 
plaintiff  can  only  recover  nominal  damages. 
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Wm.  Schley,  for  the  appellee. 

A  single  bill,  barred  by  limitations,  is  not  excluded  as  evi- 
dence for  every  purpose.  If  the  distinction  contended  for  be 
true,  the  defendant  under  this  special  declaration,  could  have 
craved  oyer  and  demurred,  and  need  not  have  pleaded  the 
statute  in  bar.  It  comes  to  that  question,  could  the  party 
have  demurred  on  oyer  ?  If  not,  then  the  bond  is  not  abso- 
lutely worthless. 

There  are  many  cases  in  which  this  bond  might  come  in 
as  evidence— as  in  an  indictment  for  forgery ;  as  collateral 
proof;  as  evidence  of  a  credit  after  the  day.  The  true  mean- 
ing of  the  statute  is,  that  it  shall  not  be  evidence  of  the  debt, 
so  as  to  enable  the  holder  to  sue  independently  upon  it ;  but 
the  paper  remains  as  a  muniment  of  what  was  transacted. 

The  theory  of  the  statute  is  to  protect  defendants  who  may 
have  lost  evidence  of  payment.  8  Law  Lib.  3.  2  Stark. 
Evid.  772.  The  point  relied  on  was  an  open  one  at  the  time 
the  cause  in  7  Harr.  and  John,  was  decided.  But  that  case 
settles  that  the  suit  may  be  brought  on  a  new  promise,  and 
the  bond  thus  barred  by  lapse  of  time,  offered  in  evidence. 
Indeed,  the  bond  must  be  offered  ;  the  cause  could  not  pro- 
ceed without  it. 

On  the  second  point,  the  general  doctrine  is,  that  a  moral 
consideration  is  sufficient  to  maintain  an  express  promise, 
though  not  an  implied  promise.  A  moral  obligation  is  suffi- 
cient for  an  express  promise,  though  no  legal  obligation  ever 
existed  as  in  case  of  infancy,  Wetzell  vs.  Bussard,  11 
Wheat.  314. 

A  promise  to  an  assignee  of  a  specialty  will  maintain  an 
assumpsit  in  his  own  name.  Jlllston  vs.  Contee,  4  Harr.  and 
John.  357.  Barger  vs.  Collins,  7  Harr.  and  John.  213. 
There  is  no  foundation  for  a  new  distinction  arising  out  of  the 
act  of  limitation.  Owings  vs.  Owings,  1  Harr.  and  G.  490. 
The  assignee  has  as  much  natural  equity  as  the  principal 
creditor. 

On  the  third  point,  the  insufficiency  of  the  promise  in  the 
view  now  taken  of  it,  was  not  raised  below.     There  it  was 
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admitted  to  be  a  conditional  promise  to  pay  what  was  to  be 
afterwards  ascertained ;  now  it  is  said  no  recovery  can  be 
had  unless  a  statement  was  made.  The  difference  is  between 
settlement  and  statement.  A  settlement  comprehends  all 
transactions  ;  a  statement  may  be  made  by  any  body.  The 
point  raised  below  was  not  warranted  by  the  proof.  The 
promise  was  in  effect  to  pay  what  was  justly  due. 

The  third  exception  was  contrary  to  Veasy  and  Bassett.  It 
demands  that  the  promise  should  be  co-extensive  with  the 
cause  of  action  as  pleaded.     1  Law  Lib.  135. 

Archer,  Judge,  delivered  the  opinion  of  the  court. 

The  plaintiff  relying  for  recovery  upon  a  promise,  as  he 
alleged,  to  pay  the  balance  due  upon  a  single  bill,  offered  in 
evidence  to  sustain  his  action,  and  to  furnish  a  proper  foun- 
dation for  the  promise,  a  single  bill,  which  bears  date  upwards 
of  twelve  years  before  the  institution  of  the  suit ;  and  the 
admissibility  of  the  single  bill  in  evidence,  is  resisted,  upon 
the  ground  that  the  act  of  limitations  of  1715,  ch.  23,  sec.  6, 
declares  that  no  bill,  bond,  &c.  shall  after  twelve  years  be 
pleadable  or  admitted  in  evidence,  except,  &c. 

The  object  of  the  legislature  in  the  enactment  of  this  sec- 
tion, was  not  to  prohibit  the  giving  in  evidence  of  a  bill  or 
bond  in  every  case  where  it  might  be  above  twelve  years 
standing,  or  in  any  case  where  it  was  not  itself  the  founda- 
tion of  the  action.  Anterior  to  the  act  of  assembly,  no  law 
was  in  existence  limiting  the  time  of  bringing  suits  upon 
single  bills  or  bonds;  but  to  defeat  recoveries  on  ancient 
bonds,  defendants  were  obliged  to  resort  to  a  presumed  pay- 
ment from  lapse  of  time. 

But  the  legislature  of  1715  deemed  it  necessary  to  pre- 
scribe a  period  of  time  within  which  suits  should  be  insti- 
tuted on  bonds,  as  well  as  a  period  within  which  other 
actions  should  be  brought.  This  is  shown  as  well  by  the 
title  of  the  act,  which  is  an  act  for  the  limitation  of  actions, 
for  avoiding  stiits  at  law,  as  by  the  preamble,  which  declares 
that,  for  as  much  as  nothing  can  be  more  essential  to  the  peace 
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and  tranquillity  of  this  province,  than  the  quieting  of  the 
estates  of  tlie  inhabitants,  and  for  the  effecting  of  which  no 
better  measures  can  be  taken  than  limitation  of  time  for  the 
commencing  of  such  actions,  fyc.from  the  time  of  such  action 
accruing:  and  such  has  been  the  uniform  construction  of  the 
act,  it  having  been  considered  necessary  to  plead  the  statute 
in  defence  to  a  bond,  which  would  have  been  wholly  unne- 
cessary if  the  construction  attempted  to  be  placed  upon  the 
law  conformed  to  the  legislative  intention.  4  Harr.  and 
John.  541. 

In  this  suit  no  action  has  been  instituted  on  the  single  bill, 
but  it  is  an  action  of  assumpsit,  upon  an  express  promise  to 
pay  whatever  balance  might  appear  to  be  due  on  the  single 
bill ;  and  the  bill  is  introduced,  not  as  the  cause  of  action, 
but  as  an  inducement  to,  as  explanatory  of,  and  as  furnishing 
the  legal  basis  of  the  promise ;  and  in  this  point  of  view, 
we  think  the  court  were  clearly  right  in  receiving  it  as  evi- 
dence. 

Nor  could  it  be  objected  that  the  evidence  was  inadmis- 
sible, without  proof  of  the  assignment  by  the  assignor,  or 
proof  of  his  hand-writing,  when  the  defendant  had  admitted 
that  the  plaintiff  had  held  the  note,  and  that  it  was  assigned 
to  him,  and  had  recognized  his  ownership  of  the  note,  by 
making  payments  thereon  to  him,  acknowledging  his  indul- 
gence, and  promising  upon  a  fair  statement  of  the  balance, 
to  pay  what  might  be  due  thereon.  These  were  all  facts, 
from  which  the  inference  might  legitimately  be  drawn,  that 
the  assignment  or  order  endorsed  thereon  to  pay  to  the  plain- 
tiff, was  in  the  hand-writing  of  the  obligee. 

The  prayer  contained  in  the  second  bill  of  exceptions,  sup- 
poses that  a  conditional  promise  had  been  made  by  the  defen- 
dant to  pay,  and  that  the  condition  was,  that  he  would  pay 
whatever  upon  a  fair  settlement  should  be  justly  found  to  be 
due ;  and  on  this  construction  of  the  evidence,  the  court  are 
desired  to  say,  that  there  could  be  no  recovery  unless  the 
condition  had  been  complied  with,  or  there  had  been  an  offer 
on  the  part  of  the  plaintiff,  to  make  a  settlement.    But  accord- 
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ing  to  our  views  of  the  evidence,  there  is  nothing  to  warrant 
the  prayer.  The  evidence  has  no  reference  to  a  settlement 
between  the  parties,  nor  do  we  believe  the  promise  condi- 
tional in  the  sense  in  which  the  appellant's  counsel  insist  it  is. 
The  defendant  did  not  think  as  much  was  due  as  the  state- 
ment indicated ;  supposed  he  was  entitled  to  other  credits, 
and  said  upon  a  fair  statement  he  would  pay  whatever  was 
justly  due ;  but  that  it  was  not  at  that  time  convenient  for 
him  to  pay,  which  we  consider  in  effect  a  promise  to  pay 
whatever  was  justly  due  on  the  bill.  Nothing  has  been 
offered  in  evidence  to  impeach  the  statement  in  the  first 
instance  presented  to  the  defendant,  except  his  impressions ; 
and  to  suppose  that  he  meant  as  a  condition  of  his  payment, 
that  the  statement  should  be  copied  and  again  presented, 
would  be  imputing  to  the  defendant  a  folly  which  he  could 
not  have  intended,  and  which  the  general  tenor  of  the  evi- 
dence would  not  justify.  Give  me  all  the  credits  to  wThich  I 
may  be  entitled,  and  I  will  pay  you  the  balance,  is  in  sub- 
stance the  evidence.  The  defendant  does  not  say,  they  are 
to  come  to  an  agreement,  or  settlement,  in  relation  to  the 
credits,  or  that  he  should  be  the  judge  of  the  credits  to  which 
he  was  entitled  ;  but  that  he  would  pay  what  was  justly  due, 
and  when  the  plaintiff  has  shown  at  the  trial  what  was  justly 
due,  he  has  done  all  that  was  necessary  to  entitle  him  to 
recover.  We  therefore  consider  there  was  no  error  in  the 
second  bill  of  exceptions. 

From  the  preceding  view  which  has  been  taken  of  this 
promise,  it  would  be  sufficient  to  sustain  the  action  at  the 
suit  of  the  assignor  of  this  bond,  had  the  promise  been  made 
to  him,  because  a  good  and  valuable  consideration  once  ex- 
isted, which  becoming  inoperative  by  positive  law,  always 
furnishes  a  sufficient  foundation  for  an  express  promise.  This 
position  is  not  denied  ;  but  it  is  insisted  that  as  the  assignee 
held  only  an  equitable  interest  in  this  bill,  and  could  maintain 
no  suit  in  his  own  name,  without  the  use  of  the  name  of  the 
assignor,  that  an  express  promise  made  to  him  will  not  enable 
him  to  maintain  this  action.     Without  meaning  to  determine 
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whether  since  the  act  of  1829,  ch.  51,  he  could  or  could  not 
have  sued  in  a  court  of  law  upon  this  bill  in  his  own  name, 
we  must  be  permitted  to  say  that  the  distinction  attempted  to 
be  taken  between  express  promises  made  to  him  who  heid  the 
legal  obligation,  and  to  one  who  merely  holds  the  equitable 
right  to  such  an  obligation,  is  unsupported  either  by  reason 
or  authority.  The  assignee  takes  the  place  of  the  assignor, 
and  being  invested  with  all  his  beneficial  rights,  is  protected 
in  them,  both  in  courts  of  law  and  in  equity,  against  all  inter- 
ferences by  the  assignor,  prejudicial  to  his  interests ;  and  if 
the  obligor  was  in  conscience  bound  to  pay  the  assignor,  not- 
withstanding the  legal  impediment  interposed  by  the  statute 
of  limitations,  is  he  not  equally  bound  to  pay  him  who  is 
equitably  invested  with  all  the  rights  of  the  assignor,  and 
ought  not  the  express  promise  to  be  as  binding  in  the  one 
case  as  the  other  ?  Had  this  been  an  open  account  assigned, 
an  express  promise  to  the  assignee,  with  notice  of  the  assign- 
mentj  would  have  enabled  the  assignee  to  have  recovered  at 
law  in  his  own  name.  1  Harr.  and  John*  114.  The  antece- 
dent legal  obligation  furnishes  the  consideration  for  the  pro- 
mise, and  having  been  assigned,  the  equitable  holder  may 
enforce  the  promise  at  law.  The  cases  cited  by  the  appellant's 
counsel,  do  not  in  our  opinions  maintain  or  countenance  the 
distinction  attempted  to  be  taken  ;  but  the  third  bill  of  excep- 
tions embraces  another  proposition  equally  untenable. 

It  is  supposed  in  the  prayer  that  the  plaintiff  could  not  be 
permitted  to  resort  to  other  evidence  than  the  promise.  The 
prayer  is  very  general  in  its  terms,  and  if  granted  as  an  inde- 
pendent proposition,  would  have  excluded  all  other  evidence 
offered  by  the  plaintiff,  than  the  promise  itself,  which  propo- 
sition is  entirely  inadmissible*  The  other  evidence  offered  as 
inducement  to  the  promise,  we  have  seen,  was  admissible, 
and  the  promise  being  sufficient,  whatever  might  aid  and  sup- 
port it,  or  tend  to  show  what  was  justly  due  on  the  bill,  was 
just  as  competent  as  the  bill  itself.  But  this  was  offered,  pro- 
bably, as  a  proposition  connected  with  that  which  had  pre- 
ceded it,  and  if  we  could  have  believed  the  promise  had 
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been  insufficient  to  sustain  the  action,  other  evidence  could 
not  be  resorted  to,  as  the  acknowledgment  of  the  defendant, 
that  a  balance  was  due  on  the  bond,  for  that  would  not  have 
sustained  the  action.  3  Gill  and  John.  491.  We  are  there- 
fore of  opinion  the  court  were  right  in  their  refusal  to  grant 
the  defendant's  prayer,  as  contained  in  the  third,  exception. 
It  will  follow  from  the  preceding  opinion,  that  the  court 
were  also  right  in  refusing  the  defendant's  prayer  in  the 
fourth  exception,  and  agreeing  with  the  county  court  in  all 
the  opinions  by  them  expressed,  we  affirm  the  judgment. 

JUDGMENT    AFFIRMED. 


Fayette    Gibson,  et  al  vs.  James    McCormick,  Jr. 
Decembery  1838. 

It  is  not  necessary  that  a  creditor's  bill  under  the  act  of  1785,  ch.  72,  should 
provide  for  the  coming  in  of  the  other  creditors,  to  participate  in  the  bur- 
dens and  benefits  of  the  suit.  Without  such  a  provision,  it  may  be  treated 
as  a  creditor's  bill,  in  the  decree  and  other  proceedings  founded  upon  it. 

Where  a  mortgagee  is  made  a  defendant  to  a  creditor's  bill,  filed  for  the  sale 
of  the  mortgagor's  equity  of  redemption,  and  other  property,  and  assents 
to  a  sale  of  the  mortgaged  premises  in  his  answer,  the  chancellor  may  de- 
cree the  sale  thereof  for  the  payment  of  the  mortgage  debt — and  in  decree- 
ing such  sale,  there  is  no  necessity  that  time  should  be  given  the  parties 
entitled  to  the  equity  of  redemption,  for  the  payment  of  the  debt. 

The  act  of  1782,  ch.  72,  sec.  3,  only  requires  time  to  be  given,  when  appli- 
cation to  the  chancellor  to  foreclose,  is  made  by  mortgagees,  or  their  repre- 
sentatives. 

In  a  bill  filed  for  the  sale  of  the  real  estate  of  a  deceased  debtor,  it  is  suffi- 
cient to  charge  the  continued  existence  of  the  complainant's  debt,  and  the 
exhaustion  of  the  debtorTs  personal  estate.  And  to  the  passing  of  a  decree 
for  the  sale  of  the  real  estate  in  such  a  case,  a  preliminary  account  of  the 
disposition  of  the  personalty  by  the  executors,  and  of  the  debts  remaining 
unpaid,  need  not  be  taken. 

But  even  if  such  account  would  be  directed,  if  the  defendants  in  their  answers 
had  asked  for  it,  their  omission  to  do  so,  precludes  them  from  objecting  to 
the  decree  upon  that  ground,  in  the  appellate  court. 

When  a  deceased  debtor  has  devised  his  property  to  various  persons,  a  decree 
for  its  sale  for  the  payment  of  creditors,  would  be  erroneous,  if  it  directed 
payment  by  contribution,  upon  the  share  of  each.    The  question  of  contri- 
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bution  is  one  with  which  the  complainant  has  no  concern.  It  is  interesting 
only  to  the  defendants,  after  the  claims  of  creditors  have  been  definitively 
adjusted. 

When  a  purchase  is  made  of  the  devisee  of  a  deceased  debtor,  the  purchaser 
is  bound  to  take  notice  of  the  existence  of  claims  against,  and  the  state  of 
the  personal  assets  of  the  deceased.  He  cannot  defend  his  title  upon  the 
ground  that  he  had  no  notice  of  debts,  or  the  insufficiency  of  the  personal 
estate  to  pay  them. 

Such  a  purchaser  at  private  sale,  from  one  of  the  devisees,  cannot  resist  a 
decree  for  a  sale,  upon  a  bill  filed  by  creditors,  upon  the  ground  that  the 
money  paid  by  him  was  applied  to  the  payment  of  the  claims  of  particular 
creditors.  The  creditors  of  the  deceased  have  a  right  to  insist,  that  the 
property  of  their  debtor  shall  be  offered  at  public  sale,  under  the  proper 
authority,  though  such  a  state  of  things  should  have  influence  with  the 
trustee,  in  selecting  such  portions  of  the  estate  as  it  may  be  necessary 
to  sell. 

Upon  the  principle  of  substitution,  the  purchaser  whose  money  has  been  so 
applied,  or  those  claiming  under  him,  will  be  subrogated  to  the  rights  of 
the  creditors  whose  debts  he  has  paid. 

The  devisees  of  mortgaged  property  have  a  right  to  call  on  the  executor  to 
redeem  the  mortgage,  to  the  extent  of  the  excess,  where  the  personal  pro- 
perty is  more  than  sufficient  for  the  payment  of  debts,  but  they  have  no 
such  equity,  as  against  the  devisees  of  other  portions  of  the  estate. 

If  a  complainant  cannot  obtain  the  specific  relief  for  which  he  prays,  he  may 
obtain  any  relief  consistent  therewith,  warranted  by  the  allegations  of  his 
bill,  under  the  prayer  for  general  relief. 

When  a  creditor  in  his  bill  charges  the  existence  of,  and  non-payment  of  his 
claim ;  the  exhaustion  of  the  personal  estate  in  the  payment  of  debts,  and 
exhibits  an  account  passed  by  the  orphans  court,  shewing  the  name  of 
each  creditor,  and  the  amount  paid  him  out  of  the  personal  assets,  it  is  in 
effect  the  same  as  if  the  bill  had  charged,  that  the  deceased  had  died  in- 
debted to  each  creditor,  nominatim,  the  amount  stated  to  have  been  paid 
them  respectively,  and  that  such  payment  had  been  made  out  of  the  per- 
sonal assets  of  the  deceased.  Upon  a  bill  so  framed,  and  prayer  for  genera] 
relief,  the  complainant  would  be  entitled  to  be  substituted  to  the  rights  of 
the  creditors  so  paid. 

The  right  of  substitution  is  not  a  matter  of  fact,  which  a  party  must  allege 
to  entitle  him  to  its  benefit,  but  a  conclusion  of  law,  or  equity,  to  be  drawn 
by  the  court  from  the  statement  of  facts  out  of  which  it  arises.  Nor  is  it 
necessary  that  the  bill  should  state,  that  the  claims  mentioned  in  the  account 
are  chargeable  upon  the  real  estate,  to  the  extent  of  the  insufficiency  of  the 
personalty ;  such  being  the  inference  of  law  from  the  act  of  1785,  ch.  72, 
unless  rebutted  by  some  plea  or  matter  in  avoidance. 

If  the  allegations  of  the  bill  are  admitted,  or  proved,  or  a  decree  passed,  pro 
confetto,ihe  result  is  the  same,  as  regards  the  defendants  who  are  sui  juris, 
and  a  decree  passes  as  of  course,  for  the  payment  of  the  complainant'* 
claim  out  of  the  real  estate ;  he  being  substituted  as  against  the  realty,  to 
the  rights  of  the  creditors  whose  claims  have  been  satisfied  out  of  his  pro- 
portion of  the  personalty. 
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If  a  person  indebted,  devises  his  real  estate  to  several,  and  the  creditor  re- 
leases the  land  of  one  of  the  devisees  from  the  payment  of  its  proportion, 
he  cannot  recover  such  proportion  from  the  other  devisees.  The  loss  occa- 
sioned by  such  discharge  must  be  borne  by  the  creditor. 

When  a  widow  accepts  of  a  devise  in  lieu  of  her  legal  right,  she  is  consi- 
dered as  a  purchaser  for  a  fair  consideration,  and  in  decreeing  a  sale  of  the 
property  for  the  payment  of  the  testator's  debts,  it  should  be  ordered  to  be 
made  subject  to  the  devise  to  the  widow,  unless  it  is  shewn  that  the  devise 
to  her  exceeds  her  common  law  right,  and  is  therefore  injurious,  and  unjust 
to  creditors. 

Appeal  from  the  Court  of  Chancery. 

On  the  19th  January,  1824,  James  McCormick,  Junior,  filed 
his  bill  in  the  court  of  Chancery,  alleging  that  Jacob  Gibson, 
late  of  Talbot  county,  deceased,  being  in  his  life-time  seized 
and  possessed  of  a  very  large  estate,  both  real  and  personal, 
and  being  indebted  unto  the  president,  directors  and  company 
of  the  Farmers'  Bank  of  Maryland,  in  the  sum  of  $13,720,  to 
secure  the  same  on  the  25th  May,  1813,  duly  executed  to 
them  a  mortgage  "  of  all  and  singular  those  lands  and  tene- 
ments and  premises  whereon  the  said  Jacob  Gibson  then  re- 
sided, being  parts  or  parcels  of  several  tracts  of  land,  called 

"  Bendon" — "  Champonham" — "  Todd  upon  Dorman" 

Edmondton" u  Champonham' 's    Addition" — "  Fontry" — 

"  Bishop's  Fields"—"  Long  Point,"  and  "Neglect,"  situate 
on  St.  Michael's  river,  and  those  lately  resurveyed  by  the  said 
Jacob  Gibson,  and  reduced  into  one  entire  tract ;  and  those 
now  called  Marengo,  according  to  the  metes  and  bounds  and 
contents  expressed  in  the  patent  thereof,  as  per  deed  of  mort- 
gage exhibited  with  the  bill ;  that  it  did  not  appear  by  any 
release  whether  the  said  mortgage  debt  has  been  paid  or  sa- 
tisfied ;  that  on  the  18th  October,  1817,  the  said  Jacob  Gibson 
gave  his  note  for  $2500,  payable  five  months  after  date,  to 
Samuel  Hughes,  which  came  to  the  complainant  by  various 
endorsements  set  forth  in  the  bill ;  that  on  the  29th  Novem- 
ber, 1817,  the  said  Jacob  Gibson  made  his  last  will  and  testa- 
ment, which  was  filed  with  the  bill  as  exhibit  No.  3.  The 
bill  then  alleged  that  the  said  Jacob  Gibson  left  at  his  death 
the  following  issue :  Edward  R.  Gibson,  a  resident  of  Flo- 
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rida  ;  Fayette  Gibson  ;  Ann,  the  wife  of  Joseph  W.  Reynolds  ; 
Harriet,  the  wife  of  Thomas  P.  Bennett ;  Frances,  the  wife 
of  James  Tilton,  a  resident  of  Wilmington  ;  and  the  following 
grand-children :  Clara  Tilton,  Nehemiah  Tilton,  and  Gibson 
Tilton,  the  infant  children  of  Mary  Elizabeth,  daughter  of  the 
testator,  wife  of  James  F.  Tilton,  who  died  in  the  life-time  of 
her  father,  who  are  also  non-residents ;  that  Fayette  Gibson 
and  Rebecca  Gibson  renounced  the  executorship  of  the  said 
Jacob's  estate,  and  that  letters  testamentary  have  been  granted 
to  Edward  R.  Gibson;  that  on  the  14th  May,  1821,  the  said 
complainant  instituted  a  suit  against  the  administrator  d.  b.  n. 
c.  t.  a.  of  Jacob  Gibson,  and  recovered  judgment  for  $2500, 
with  interest  from  the  21st  March,  1818,  and  costs,  with  an 
agreement  that  a  payment  made  to  complainant  by  the  said 
Edward  R.  Gibson,  on  the  18th  December,  1818,  of  $600, 
should  be  allowed,  and  that  the  said  judgment  should  not 
subject  the  defendant  to  the  payment  of  any  larger  sura  than 
the  plaintiff's  legal  dividend  of  assets,  according  to  the  due 
course  of  administration ;  that  on  the  29th  April,  1823,  the 
said  Edward  R.  Gibson  settled  his  account  with  the  orphans 
court  of  Talbot  county,  by  which  it  appears  that  the  whole  of 
the  personal  estate  of  the  said  testator  has  been  exhausted. 
And  the  said  bill  further  alleged,  that  after  the  death  of  the 
said  testator,  Jacob  Gibson,  and  after  the  crops  of  1819  were 
finished  as  was  provided  for  in  his  will,  his  devisees  of  full 
age,  and  the  minors  by  their  guardians,  entered  upon  and 
took  possession  of  the  several  tracts  of  land  to  them  respec- 
tively devised,  but  without  making  any  further  provision  for 
the  debts  of  the  testator ;  that  Edward  R.  Gibson,  by  deed 
bearing  date  on  the  14th  day  of  September,  1818,  mortgaged 
to  James  Tilton  and  Rigby  Hopkins,  his  securities  on  his 
testamentary  bond,  all  those  parts  of  a  tract  or  parcel  of  land 
called  "  Marengo ,"  which  had  been  devised  to  him  ;  and  by 
deed  bearing  date  1st  January,  1822,  conveyed  the  same  to 
Fayette  Gibson  ;  and  the  said  Fayette  Gibson,  by  deed  of  2d 
January,  1822,  mortgaged  the  same  to  the  said  Edward  R. 
Gibson,  to  secure  the  payment  of  the  purchase  money  thereof, 
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as  per  exhibits  Nos.  6,  7,  8  ;  and  that  the  said  Fayette  Gibson, 
by  deed  of  16th  May,  1821,  conveyed  to  John  Wilson  Blake, 
all  and  singular  the  following  tracts  of  land :  "  Batchelor's 

Branch" "  Batchelor's  Branch  Addition" "  Thief  Keep 

Out" — "  Bennett's  Neglect" — "  Bennett's  Neglect  Resur- 
veyed" — part  of  "  Triangle  "  and  so  much  of  "HaWs  Range" 
next  adjoining  thereto,  as  would  make  up  the  quantity  of  100 
acres  of  land,  which  have  been  devised  to  him  by  the  said 
Jacob  Gibson  ;  and  that  said  Blake,  on  the  18th  May,  1821, 
mortgaged  the  said  lands  to  Fayette  Gibson,  to  secure  the 
payment  of  the  purchase  money. 

And  the  said  bill  further  alleged,  that  the  said  Fayette  Gib- 
son, on  the  24th  October,  1821,  conveyed  to  Colonel  Edward 
Lloyd,  all  that  part  of  "  Marengo"  which  had  been  devised 
to  him  by  his  father.  Said  deeds  were  exhibited  and  num- 
bered 9,  10,  11;  that  the  lands  devised  by  the  said  Jacob 
Gibson,  to  his  children,  grand-children  and  niece,  Nancy 
Gibson,  are  of  much  greater  value  than  the  amount  of  com- 
plainant's debt ;  that  he  has  applied  to  the  devisees  for  pay- 
ment; that  his  debt  is  chargeable  upon  the  testator's  real 
estate,  "  for  as  much  as  his  personal  estate  is  insufficient  for 
the  payment  of  his  debts,"  and  that  the  said  devisees  refuse 
to  come  to  any  account  with  him,  or  to  pay  him.  Prayed 
that  Edward  R.  Gibson,  Fayette  Gibson,  Joseph  W.  Reynolds 
and  Ann  his  wife,  Thomas  P.  Bennett  and  Harriet  his 
wife,  James  Tilton  and  Frances  his  wife,  Clara  TUton, 
Nehemiah  Tilton,  and  Nancy  Gibson,  may  be  compelled  to 
pay  complainant  in  such  proportions  as  to  the  chancellor  shall 
seem  just ;  and  in  default  thereof,  that  the  real  estate  of  which 
the  testator  died  seized,  or  so  much  thereof  as  may  be  neces- 
sary for  that  purpose,  may  be  sold  for  the  payment  thereof; 
for  other  and  farther  relief,  generally,  and  for  subpoenas 
against  Fayette,  Thomas  P.  Bennett  and  wife,  Nancy  and 
Rebecca  Gibson,  Rigby  Hopkins,  John  W.  Blake,  Edward 
Lloyd,  Joseph  W.  Reynolds  and  Ann  his  wife,  and  the  Presi- 
dent and  Directors  of  the  Farmers'  Bank  of  Maryland,  and 
for  an  order  of  publication  against  Edward  R.  Gibson,  James 
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Tilton  and  Frances  his  wife,  Clara  and  Nehemiah   Tilton, 
non-residents. 

Exhibit  No.  1,  filed  with  the  bill,  was  the  mortgage  of 
25th  May,  1813,  from  Jacob  Gibson  to  the  Farmers'  Bank  of 
Maryland,  to  secure  the  payment  of  $13,720,  with  interest, 
on  or  before  the  25th  July,  1813,  and  all  and  every  other  or 
further  sum  which  shall  become  justly  due  and  owing  from 
him  to  them  at  any  time  after  the  execution  of  the  said  mort- 
gage, and  before  the  expiration  of  six  months  from  the  date 
limited  for  payment  thereof.  This  deed  was  acknowledged 
and  recorded,  but  contained  no  relinquishment  of  dower  from 
the  wife  of  the  grantor. 

Exhibit  No.  3,  was  the  will  of  Jacob  Gibson,  by  which  he 
devised  to  Edward  R.  Gibson,  and  the  heirs  of  his  body  for 
ever,  so  much  of  "  my  dwelling  plantation  as  will  be  found 
to  the  southward  or  south-westward  of  five  lines  drawn  as 
follows,  &c. 

I  give  to  my  son  Fayette  Gibson,  and  to  the  heirs  of  his 
body  for  ever,  so  much  of  the  tract  of  land  called  Marengo, 
as  will  be  found  eastwardly  and  southwardly  of  the  following 
lines,  &c.  Also,  all  that  tract  of  land  which  I  purchased  of 
Samuel  Hughes  and  Daniel  Hughes,  containing,  &c.  includ- 
ing 28  acres  of  Bennett's  Kind  Caution,  which  runs  into  the 
same. 

I  also  give  to  my  son,  Fayette  Gibson,  all  the  woodland 
outside  of  my  farthest  gate,  and  northwardly  and  eastwardly 
of  the  public  road,  known  by  the  name  of  School  House  Lot 
and  Garey's  Beginning. 

I  give  and  devise  unto  my  daughter,  Frances  Gibson,  the 
residue  of  Marengo,  beginning,  &c.  in  fee. 

I  give  unto  my  daughter,  Ann  Reynolds,  and  to  the  heirs 
of  her  body  for  ever,  in  addition  to  what  she  has  already  re- 
ceived from  me,  Sharp's  Island,  together  with  all  the  property 
thereon.  But  if  ray  son,  Edward  R.  Gibson,  chooses,  he  may 
take  the  said  Island  and  property  thereon,  by  paying  to  his 
sister,  &c.  the  sum  of  $10,000,  in  five  annual  equal  instal- 
ments, with  interest  on  the  same  till  paid." 
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The  testator  then  bequeathed  to  Joseph  W.  Reynolds,  to 
make  up  a  sum  of  $15,000,  a  further  sum  of  $1750,  in  case 
there  should  be  a  surplus  after  payment  of  debts,  in  the 
hands  of  his  executors,  and  also,  &c. 

To  Harriet  Bennett,  wife  of  Thomas  P.  Bennett,  the  testa- 
tor devised  the  farm  called  Peach  Blossom. 

To  his  grand  children,  Clara  Tilton  and  Nehemiah  Tilton, 
the  testator  devised  the  tan-yard  farm  ;  and  also  all  that  land 
purchased  of  Samuel  Y.  Garey,  which  he  had  not  sold. 

To  his  wife,  Rebecca  Gibson,  the  testator  devised,  "  for 
and  during  the  time  she  may  remain  my  widow,  and  no 
longer,  the  use,  occupation  and  enjoyment  of  one  moiety  or 
half  part  of  my  dwelling-house,  or  one-half  part  of  the  dwell- 
ing-house bequeathed  to  his  son  Fayette,  which  he  purchased 
of  the  Hughes's ;  and  also  one-half  of  the  kitchen  garden 
and  out-houses  belonging  to  either  of  the  aforesaid  farms, 
which  she  may  choose  at  any  time  to  live  at  during  her 
widowhood." 

And  the  said  testator  declared  also  as  follows  : 

"  I  do  hereby  direct  my  son,  Edioard  R.  Gibson,  and  my 
son,  Fayette  Gibson,  their  heirs  and  assigns,  to  furnish  their 
mother  with  sufficient  fire-wood  off  the  said  lands  bequeathed 
to  them,  so  long  as  she  may  remain  in  either  of  the  houses 
aforesaid,  which  wood  is  to  be  cut  and  delivered  to  her  at  the 
door,  prepared  for  her  use  as  fuel  generally  is."  The  will 
then  devised  to  his  wife  during  her  natural  life  and  no  longer, 
certain  slaves,  household  furniture,  and  horses  and  cows, 
"  and  the  privilege  of  pasturage  for  them,  with  the  use  of  the 
stable  and  provender,  on  the  plantation  she  may  choose  from 
time  to  time  to  reside  on." 

The  testator  then  devised  to  Fayette  Gibson  and  Frances 
Gibson,  certain  household  furniture  ;  and  he  then  devised  to 
his  wife,  Rebecca  Gibson,  an  annuity  during  her  widowhood, 
of  $500,  payable  by  his  two  sons,  Edward  R.  Gibson  and 
Fayette  Gibson,  to  be  reduced  one-half  in  case  of  her  second 
marriage ;  and  then  devised  as  follows  :  By  this  my  will,  I 
do  hereby  declare,  that  the  foregoing  bequest  and  devise  to  my 
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wife  is  in  lieu  of  and  full  satisfaction  for  her  dower  in  my 
lands  and  real  estate,  and  her  thirds  of  my  personal  estate,  and 
remainder  of  my  real  and  personal  estate  not  herein  before  dis- 
posed of 

The  testator  then  directed  the  plantation  purchased  of 
Thomas  Stevens,  sheriff,  to  be  conveyed  to  Jennet  Gibson, 
wife  of  Edward  R.  Gibson,  as  soon  as  he  or  she  shall  pay 
$1000  towards  his  personal  estate,  and  certain  lands  in  Alle- 
gany county,  and  in  Tuckahoe,  and  a  house  and  lot  in  Easton, 
in  the  occupation  of  Thomas  P.  Bennett,  were  ordered  to  be 
sold  for  payment  of  his  debts,  and  distributed  his  negroes  be- 
tween Edward  R.  Gibson,  Fayette  Gibson,  Frances  Gibson, 
Harriet  Bennett,  and  Jinn  Reynolds,  and  also  devised  the 
surplus  of  his  estate  after  payment  of  debts,  devises  and  lega- 
cies, to  the  last  named  parties,  except  Mrs.  Jinn  Reynolds. 

The  testator  then  declared  as  follows : 

"  I  hereby  appropriate  and  direct  to  be  applied  towards  the 
payment  of  my  debts,  all  debts  due  me,  together  with  all  the 
crops  secured  and  growing  on  the  "  Marengo,"  the  Wye  or 
tan-yard  and  Sharp's  Island  farms ;  and  also  the  crops  to  be 
made  and  secured  on  the  said  three  farms,  for  and  during  the 
year  1818.  Should  this  appropriation  not  be  sufficient,  I  also 
appropriate  the  crops  for  the  next  year,  to  be  made  on  said 
farms,  to  be  applied  to  the  same  purpose.  My  son,  Edward 
R.  Gibson,  is  to  support  the  family  during  the  making  and 
securing  of  the  aforesaid  crops,  and  carry  on  the  several  esta- 
blishments as  I  have  done,  and  receive  as  a  compensation 
therefor,  six  per  centum  on  the  amount  of  the  crop  or  crops 
appropriated — the  said  family  and  establishment  to  be  sup- 
ported at  the  same  time,  out  of  the  proceeds  of  said  crop  or 
crops." 

The  testator  then  appointed  Rebecca  and  Edward  R.  Gib- 
son, and  Thomas  P.  Bennett,  executors.  This  will  was  exe- 
cuted on  the  29th  November,  1817. 

By  a  codicil  of  the  same  date,  the  devisees  of  the  parts  of 
Marengo,  were  prohibited  from  selling  the  same  except  to 
each  other  or  their  sisters,  that  is  to  say,  Edward  R.  could 
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only  sell  to  Fayette,  and  Fayette  could  only  sell  his  part  to 
those  of  his  two  sisters  who  should  reside  on  the  same ;  and 
sixty  acres  of  land  purchased  of  Samuel  T.  Garey,  or  its  pro- 
ceeds, were  further  appropriated  to  payment  of  debts. 

By  a  second  codicil,  the  estate  to  Clara  Tilton,  upon  her 
death  without  heirs,  was  to  revert  to  her  brother,  Nehemiah 
Tilton,  and  the  testator's  land  in  Allegany,  in  Tuckahoe,  and 
the  house  and  lot  in  Easton,  were  devised  to  Edward  JR. 
Gibson,  in  trust  for  his  grand-niece,  Nancy  Gibson,  and 
Fayette  Gibson  was  nominated  executor  in  the  place  of 
Thomas  P.  Bennett. 

On  the  13th  January,  1818,  Rebecca  Gibson,  the  widow, 
certified  to  the  register  of  wills,  her  approval  of,  and  inten- 
tion to  stand  by  the  will,  and  authorized  him  to  take  probat 
thereof,  which  was  done.  Rebecca  and  Fayette  Gibson  re- 
fused to  act  as  executors. 

Exhibit  No.  4.  Record  of  the  proceeding  at  law,  James 
McCormick,  Jr.  against  Edward  R.  Gibson,  executor  of  Jacob 
Gibson.  Judgment  confessed  28th  May,  1822,  for  $2500, 
with  interest  from  21st  March,  1818,  and  costs,  to  bind  assets 
in  a  due  course  of  administration. 

Exhibit  No.  5.  Account  of  the  executor,  E.  R.  Gibson, 
passed  29th  April,  1823,  showing  payments  to  a  variety  of 
creditors  on  account  and  in  part  of  their  claims,  and  an  over- 
payment by  the  executor  of  $1828  37. 

Exhibit  No.  6.  Deed  of  14th  September,  1818,  Edward 
R.  Gibson  to  James  Tilton,  Jr.  and  Rigby  Hopkins,  mortgage 
of  the  estate  devised  to  E.  R,  Gibson,  to  indemnify  them  as 
sureties  of  said  Gibson,  as  executor  of  his  father's  estate. 

Exhibit  No.  7.  Deed  of  1st  January,  1822,  Edward  R.  to 
Fayette  Gibson,  in  consideration  of  $22,342,  for  all  that  part 
of  Marengo  devised  by  Jacob  to  E.  R.  Gibson,  with  a  cove- 
nant that  he  conveys  a  good  and  indefeasible  title  in  fee. 

Exhibit  No.  8.  Fayette  to  E.  R.  Gibson,  deed  of  mortgage 
of  2d  January,  1822,  to  secure  payment  of  $9000,  in  three 
equal  annual  instalments,  with  interest. 

Exhibit  No.  9.  Fayette  Gibson  to  J6hn  Wilson  Blake, 
10  v.10 
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deed  of  16th  May,  1821,  in  consideration  of  $10,500  con- 
veying the  following  tracts  of  land  :  "  Batchelor's  Branch" — 
"Batchelor's  Branch  Addition"— "  Thief  Keep  Out"— 
"  Bennett's  Neglect" — "  Bennett's  Neglect  Resurveyed" — • 
part  of  "  Triangle7' — part  of  "  Hall's  Range,"  adjoining,  to 
make  up  400  acres  in  fee,  devised  to  Fayette  Gibson  by  his 
father  Jacob.  Also,  the  tracts  called  "  Partnership"  and 
"  Springfield,"  covenant  against  the  claims  of  the  said 
Fayette,  and  those  claiming  under  him. 

Exhibit  No.  10.  John  Wilson  Blake  to  Fayette  Gibson, 
18th  May,  1821,  deed  of  mortgage  of  lands  above  conveyed 
to  secure  purchase  money  of  deed  No.  9. 

Exhibit  No.  11.  Fayette  Gibson  to  Col.  Edward  Lloyd, 
deed  of  24th  October,  1821,  in  consideration  of  $7025,  for 
all  that  part  of  a  tract  called  "  Marengo,"  situate  on  and  in- 
cluded in,  &c.  beginning  at,  &c.  "  it  being  the  place  described 
in  the  last  will  and  testament  of  Jacob  Gibson,  deceased,  and 
running  thence,  &c.  containing  222£  acres.  Also,  all  that 
other  part  of  Marengo,  &c.  containing  60£  acres,  with  a 
general  warranty  of  the  title  in  fee." 

On  the  18th  January,  1824,  the  Chancellor  passed  an  order 
of  publication  against  the  non-resident  defendants,  Edward 
R.  Gibson,  James  Tilton  and  Frances  his  wife,  and  Clara 
and  Nehemiah  Tilton,  to  answer  the  bill  on  or  before  the 
20th  May,  1824.  Edward  Lloyd,  John  W.  Blake,  the  Far- 
mers' Bank  of  Maryland,  and  Thomas  P.  Bennett  and  Wife, 
appeared  at  the  return  of  the  subpoenas  at  March  term,  1824. 
Proof  of  the  publication  of  the  Chancellor's  order  of  18th 
January,  was  also  filed  : 

At  July  term,  1824,  Edward  Lloyd  filed  his  answer,  admit- 
ting the  mortgage  of  Jacob  Gibson  to  the  Farmers'  Bank;  his 
death  and  last  will  as  filed  ;  that  he  purchased  from  Fayette 
Gibson  a  part  of  Marengo,  mortgaged  and  devised  as  afore- 
said, and  for  which  he  obtained  a  deed  on  the  24th  October, 
1821  ;  that  the  sale  to  him  was  fair  and  bona  fide,  "  and  as 
the  said  land  had  been  mortgaged  by  the  aforesaid  Jacob 
Gibson  as  aforesaid,  this  defendant,  on  paying  or  securing 


OF  MARYLAND.  75 


Gibson,  et  al  vs.  McCormick. — 1838. 


to  be  paid  to  the  Farmers'  Bank  of  Maryland  the  sum  of 
$3161  53,  obtained  from  them  an  instrument  of  writing  in 
the  nature  of  a  release  as  to  his  said  part  of  "  Marengo" 
which  release  was  exhibited  with  his  said  answer  as  a  part 
thereof;  that  the  whole  amount  of  the  purchase  money  of  his 
part  of  Marengo,  has  been  applied  to  the  payment  of  debts 
due  from  the  estate  of  Jacob  Gibson,  to  wit,  $3161  to  said 
Bank,  and  $2579  29  had  been  paid  or  secured  to  a  certain 
Thomas  Hayward,  who  had  a  judgment  and  execution  against 
the  estate  of  the  said  Jacob  Gibson,  and  the  balance  applied 
to  a  debt  due  said  defendant  from  the  said  estate ;  that  he  was 
a  fair  and  bona  fide  purchaser  for  value,  without  notice  of  com- 
plainant's claim  ;  that  he  did  not  know  at  the  time  of  his  pur- 
chase, that  the  personal  estate  of  the  said  Jacob  Gibson  would 
be  insufficient  to  pay  his  debts  ;  and  that  his  land  is  not  liable 
to  pay  complainant's  claim. 

The  agreement  between  Edward  Lloyd  and  Farmers1 
Bank,  was  dated  21st  November,  1821,  and  recited,  the  said 
Edward  Lloyd  hath  lately  purchased  of  Fayette  Gibson,  that 
part  of  a  tract  of  land  called  "  Marengo,"  which  Jacob  Gibson 
devised  to  his  son  Fayette,  and  hath  caused  a  certain  portion 
of  the  purchase  money,  to  wit,  the  sum  of  $3161  53,  to  be 
applied  to  the  credit  of  a  judgment  obtained  by  the  said 
Bank  against  the  said  Fayette  Gibson  ;  and  whereas  the  said 
tract  called  Marengo,  was  heretofore  mortgaged  by  the  said 
Jacob,  &c.  on  which  there  is  yet  remaining  due  a  principal  of 
$6050,  with  interest  from  18th  January,  1818;  and  whereas 
the  residue  of  the  said  tract  of  land  called  "Marengo,"  over 
and  above  the  part  so  sold  by  the  said  Fayette  Gibson,  to  the 
said  Edward  Lloyd,  is  in  the  opinion  of  the  said  President 
and  Directors,  very  amply  sufficient  to  cover  the  balance  of 
the  mortgage  money  so  remaining  due  to  the  Bank  by  the  re- 
presentatives of  the  said  Jacob  Gribson,  the  said  President 
and  Directors,  at  the  instance  of  the  said  Edward  Lloyd,  and 
in  consideration  of  the  premises,  agree  that  if  any  inattention 
or  unreasonable  delay  on  the  part  of  the  representatives  of  the 
said  Jacob  Gibson,  in  paying  the  balance  of  the  said  mortgage 
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money,  should  make  it  necessary  for  the  said  Bank  to  resort 
to  a  sale  of  the  mortgaged  premises,  they  will  not  disturb  or 
dispose  of  that  parcel  of  the  said  tract  which  the  said  Edward 
Lloyd  has  so  purchased  of  the  said  Fayette  Gibson,  but  will 
resort  to  and  cause  to  be  sold  the  residue  of  the  said  tract 
only,  or  so  much  of  the  said  residue  as  shall  be  sufficient  to 
satisfy  the  balance  of  the  said  mortgage  money,  interest  and 
costs — and  after  payment  of  the  claim,  &c.  they  will,  on  his 
request,  cause  a  release  of  his  land  to  be  executed  to  him ; 
and  the  execution  of  this  paper  was  admitted  by  the  com- 
plainant and  the  Bank. 

At  September  term,  1824,  the  Farmers'  Bank  filed  their 
answer;  she  claimed  a  debt  under  his  mortgage  at  the  time  of 
Jacob  Gibson's  death,  of  $6050,  with  interest  from  21st 
January,  1818,  and  prayed  a  sale  of  the  land  to  satisfy  it; 
the  answer  also  admitted  the  complainant's  claim. 

With  the  answer  of  the  Bank,  was  also  filed  a  note  of 
Jacob  Gibson's,  dated  19th  November,  1817,  for  $6050,  pay- 
able sixty  days  after  date  to  said  Bank,  to  which  was  ap- 
pended a  declaration  of  said  Gibson,  that  his  mortgage  was  a 
security  for  its  payment,  with  the  usual  probat  that  the  debt 
was  unpaid. 

At  the  same  term,  James  Tilton  filed  his  answer,  admitting 
the  mortgage  to  the  Bank,  and  referring  to  it  for  its  object 
and  provisions  ;  alleging  he  had  no  particular  knowledge  of 
the  note  on  which  complainant's  claim  was  founded,  but  if 
the  same  exists,  pleads  the  act  of  limitations  thereto,  and 
relies  upon  that  bar ;  denies  that  the  assets  of  Jacob  Gibson 
have  been  exhausted  in  a  due  course  of  administration,  ad- 
mits the  deeds  and  mortgages  referred  to  in  the  bill  of  com- 
plaint. 

At  March  term,  1824,  Thomas  P.  Bennett  and  Wife  filed 
their  answer,  alleging  that  Jacob  Gibson  at  his  death,  had 
but  an  equitable  estate  in  Peach  Blossom,  the  tract  devised  to 
said  Harriet  Bennett,  admitting  complainant's  claim,  mort- 
gage to  the  Bank,  deeds  between  Edward  R.  and  Fayette 
Gibson ;  that  they  had  always  hoped  and  believed  that  the 
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personal  estate  of  the  said  Edward  Gibson,  together  with  the 
proceeds  of  the  sales  of  the  property  by  him  devised  to  be 
sold,  and  the  rents  and  profits  of  the  real  estate  as  directed 
by  his  (Jacob  Gibson's)  will  to  be  applied  to  the  payment  of 
his  debts,  would  have  been  amply  sufficient  to  discharge  the 
same,  and  all  expenses  of  the  administration;  and  the  answer 
then  proceeded  to  detail  many  circumstances  and  losses,  at- 
tending the  administration  of  the  estate,  to  show  why  that 
result  had  not  been  accomplished. 

At  July  term,  1825,  Fayette  Gibson  filed  his  answer,  admit- 
ting the  material  allegations  of  the  bill ;  his  purchase  from 
and  mortgage  to  Edward  R.  Gibson;  his  sale  to  John  Wilson 
Blake  and  Col.  Edward  Lloyd;  that  the  greater  part  of  the 
purchase  due  from  Blake  and  Lloyd  was  applied  to  payment 
of  his  father's  debts ;  that  the  debts  of  Jacob  Gibson  cannot 
be  paid  without  a  sale  of  his  land,  or  a  contribution  among 
his  devisees ;  that  he  is  willing  to  contribute  upon  equitable 
principles. 

At  the  same  time  John  Wilson  Blake  filed  his  answer, 
admitting  the  complainant's  bill,  but  alleging  that  upon  his 
purchase  from  Fayette  Gibson,  it  was  alleged  that  the  pur- 
chase money  should  be  applied  towards  the  payment  of  the 
Farmers'  Bank  debt,  until  it  should  be  discharged ;  that  he 
hath  paid  the  sum  of  $5805  56,  to  the  said  Bank ;  that  he 
hath  paid  Fayette  Gibson  $1651  94,  and  that  he  now  owes 
a  balance  which  he  is  ready  to  pay ;  that  his  contract  was  fair 
and  bona  fide,  and  as  an  innocent  purchaser  he  prays  to  be 
protected  in  a  court  of  equity.  The  mortgage  from  said  Blake 
to  Fayette  Gibson,  of  18th  May,  1821,  was  exhibited  with 
said  bill  and  certificate  of  the  Bank,  of  13th  July,  1825,  of 
the  payment  to  her. 

At  September,  1825,  the  Chancellor  ordered  that  Rigby 
Hopkins,  being  returned  attached,  should  answer  the  bill  on 
or  before  4th  December  next,  otherwise,  &c. 

At  September  term,  1826,  the  complainant  entered  a  gene- 
ral replication  to  all  the  answers  filed  in  the  cause. 

The  complainant  having  proceeded  to  a  return  of  an  attach- 
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ment  with  proclamations  against  the  defendants  in  the  bill 
who  had  not  answered,  at  this  term  petitioned  the  Chancel- 
lor, alleging  that  as  to  certain  defendants  the  cause  was  at 
issue,  and  as  to  the  others  they  were  in  contempt,  prayed  for 
a  commission  to  take  testimony,  naming  four  commission- 
ers ;  whereupon  the  Chancellor,  on  the  8th  November,  1826, 
ordered  that  a  commission  should  issue,  unless  the  defendants 
name  and  strike  commissioners  on  or  before  the  15th  Decem- 
ber next. 

And  at  the  same  term  the  Chancellor  passed  an  interlocu- 
tory order  as  to  Nancy  Gibson,  Rebecca  Gibson,  Joseph  W. 
Reynolds  and  Ann  his  wife,  heretofore  returned  proclamated, 
and  as  to  Edward  R.  Gibson,  Frances  Tilton  wife  of  James 
Tilton,  Clara  Tilton,  Nehemiah  Tilton,  and  Rigby  Hopkins, 
notified  by  order  of  publication  duly  published,  declaring  the 
complainant  entitled  to  relief,  and  awarding  a  commission  to 
take  proof,  which  was  issued,  and  the  complainant's  claim 
was  established  in  proof. 

At  December,  1827,  the  Chancellor  dismissed  the  bill  on 
the  ground  that  the  plea  of  limitation  interposed  by  James 
Tilton,  operated  in  favour  of  all  the  defendants,  but  upon  ap- 
peal that  decree  was  reversed,  and  the  cause  remanded  for 
further  proceedings,  13th  July,  1831. 

On  the  22d  July,  1831,  the  complainant  issued  a  second 
commission  to  take  proof  in  support  of  his  bill,  which  was 
returned  on  the  23d  February,  1832. 

On  the  3d  July,  1832,  James  Tilton  and  Frances  his  wife, 
petitioned  the  Court  of  Chancery,  on  the  ground  of  the  want 
of  knowledge  of  Frances  Tilton,  of  their  proceedings,  she 
being  a  non-resident,  for  leave  to  file  an  answer,  which  peti- 
tion the  Chancellor  dismissed  on  the  17th  August,  1832. 

On  the  24th  August,  1832,  the  complainant  filed  his  bill 
of  revivor  as  to  the  heirs  at  law  of  John  W.  Blake,  a  de- 
ceased defendant,  and  proceedings  were  had  to  make  them 
defendants,  &c. 

On  the  26th  June,  1833,  similar  proceedings  were  had  as 
to  Harriet  Bennett,  deceased. 
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On  the  17th  August,  1833,  Clara  Tilton  filed  her  petition, 
suggesting  that  at  the  commencement  of  this  suit  she  was  an 
infant ;  that  she  now  resides  in  the  state  of  Indiana  with  her 
father ;  that  she  never  heard  of  the  existence  of  this  suit  until 
lately ;  that  she  attained  her  age  the  20th  April,  1833  ;  that 
as  soon  as  she  could  she  employed  counsel,  and  now  prays 
leave  to  file  her  answer. 

This  petition  was  sworn  to  before  a  justice  of  the  peace 
in  Indiana,  and  certified  under  the  seal  of  the  circuit  court  of 
Jefferson  county,  Indiana,  by  the  deputy  clerk  thereof. 

The  answer  of  Clara  Tilton  relied  on  the  plea  of  limita- 
tions as  to  complainant's  claim  in  various  forms,  and  denies 
that  Jacob  Gibson  did  not  leave  personal  property  sufficient  to 
pay  his  debts  ;  that  her  brother,  Nehemiah  Tilton,  is  dead. 

The  Chancellor  ordered  the  answer  of  Clara  Tilton  to  be 
received,  subject  to  all  just  exceptions,  and  it  was  accord- 
ingly filed. 

On  the  9th  September,  1833,  a  commission  was  issued  to 
the  Baltimore  commissioners. 

On  the  14th  October,  1833,  James  Tilton  and  Wife  again 
petitioned  the  Chancellor  for  leave  to  file  an  answer  in  this 
cause,  which  was  dismissed  with  costs — from  which,  on  the 
13th  March,  1834,  they  noted  an  appeal,  as  also  on  the  order 
of  the  17th  August,  1833. 

Several  other  commissions  were  issued,  and  proof  taken 
of  the  claims  of  creditors,  of  the  application  of  the  proceeds- 
of  the  land  sold  by  Fayette  Gibson,  in  part  payment  of  the 
debt  due  the  Farmers'  Bank,  and  their  agreement  to  look  to 
the  residue  of  the  mortgaged  property  for  the  satisfaction  of 
the  balance  due  them. 

On  the  16th  September,  1835,  the  complainant  filed  another 
bill  of  revivor  as  to  Col.  Edward  Lloyd,  now  deceased,  upon 
which  his  devisee,  Edward  Lloyd,  answered  and  relied  on  the 
contract  of  21st  November,  1821,  made  between  his  father  and 
the  Bank,  and  that  inasmuch  as  the  purchase  money  of  the  land 
so  paid  by  his  father,  had  been  applied  to  the  payment  of  the 
debts  of  Jacob  Gibson  to  a  very  large  amount,  that  an  account 
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of  the  said  Jacob  Gibson's  estate  should  be  stated,  and  that  a 
fair  and  just  apportionment  of  the  debts  of  said  estate,  among 
his  devisees,  heirs  at  law  and  personal  representatives,  so 
that  each  may  contribute  according  to  law  to  the  payment  of 
said  debts,  and  that  the  land  purchased  by  his  late  father 
may  be  exempted  from  sale,  for  the  payment  of  debts  due  said 
Gibson's  estate,  until  it  shall  appear  that  the  real  and  personal 
estate  of  the  said  Gibson  have  been  exhausted  so  far  as  to 
place  him  on  a  footing  with  the  representatives  of  the  said 
Jacob,  &c. 

On  the  13th  May,  1836,  the  Chancellor  (Bland)  decreed 
as  follows :  "The  claim  of  the  complainant  being  established 
to  the  satisfaction  of  the  Chancellor,  except  as  against  the 
defendant,  James  Tilton  and  Clara  Tilton,  to  the  extent  of 
whose  interest  it  is  barred  by  the  act  of  limitations,  and  it 
appearing  that  the  personal  estate  of  the  said  Jacob  Gibson, 
deceased,  is  not  sufficient  for  the  payment  of  his  debts — it  is 
thereupon  decreed,  that  the  bill  of  complaint  in  this  cause  be 
and  the  same  is  hereby  taken  pro  confesso  against  the  absent 
defendant,  &c.  and  against,  &c. ;  that  the  real  estate  of  the 
said  Jacob  Gibson,  deceased,  or  so  much  thereof  as  may  be 
necessary  to  be  sold  for  the  payment  of  the  mortgage  claim 
of  the  defendants,  the  President  and  Directors  of  the  Far' 
mers>  Bank  of  Maryland,  and  the  claim  of  the  complainant, 
as  stated  in  the  proceedings,  and  all  other  debts  due  from 
the  said  Jacob  Gibson,  deceased;  that  John  Scott  be  ap- 
pointed trustee ;"  and  after  prescribing  the  course  of  procedure 
in  relation  to  a  sale,  that  he  shall  "  convey  to  the  purchaser 
of  said  property,  and  to  his,  her  or  their  heirs,  the  property 
to  him,  her  or  them  sold,  free,  clear  and  discharged  from  all 
claim  to  the  parties  in  the  cause,  and  of  any  person  or  persons 
claiming  by,  from  or  under  them,"  &c.  Notice  was  also 
ordered  to  be  given  to  the  creditors  of  the  deceased  debtor, 
to  file  their  claims.  And  it  is  further  adjudged,  ordered  and 
decreed,  in  conformity  with  the  decree  of  the  Court  of  Appeals 
aforesaid,  that  the  answer  of  the  defendant,  James  Tilton,  and 
according  to  the  principles  of  the  same  decree,  the  answer  of 
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the  defendant,  Clara  Tilton,  be  and  they  are  hereby  declared 
to  operate  as  protections  to  the  interests  of  the  said  defen- 
dants in  the  real  estate  aforesaid,  as  against  the  complainant ; 
and  in  taking  the  account  of  the  claim  of  the  complainant,  the 
auditor  of  this  court  is  directed  to  treat  it  as  having  been  paid 
in  proportion  to  the  extent  of  the  interests  of  the  said  defen- 
dants, James  Tilton  and  Clara  Tilton,  to  which  extent  they 
would  have  been  required  to  contribute  towards  payment 
thereof,  in  respect  of  the  interests  acquired  by  them  under  the 
will  of  the  said  Jacob  Gibson,  deceased,  if  the  aforesaid  an- 
swers had  not  been  filed — and  the  parties  are  hereby  autho- 
rized to  take  testimony  in  relation  to  said  proportional  deduc- 
tion from  the  said  plaintiff's  claim,  &c. 

From  which  decree  Fayette  Gibson  and  the  other  defen- 
dants, except  James  and  Clara  Tilton,  appealed  to  this 
court. 

The  cause  came  on  to  be  argued  before  Buchanan,  Ch.  J., 
Stephen,  Archer,  Dorsey,  Chambers  and  Spence,  J. 

J.  Johnson,  for  the  appellant. 

1.  The  bill  is  defective  in  not  making  Edward  R.  Gibson 
a  party  as  executor,  and  in  not  calling  upon  him  to  account  in 
that  capacity,  for  the  personal  estate  of  the  testator.  Travis, 
et  al  vs.  Waters,  1  John.  C.  R.  85. 

2.  That  upon  the  death  of  Edward  Lloyd  the  elder,  no 
further  proceedings  should  have  been  had  in  the  cause  until 
his  son  and  devisee,  Edward  Lloyd,  was  made  a  party ;  he 
being  then  the  owner  of  a  part  of  that  portion  of  the  real 
estate  of  Jacob  Gibson,  covered  by  the  mortgage  to  the 
Farmers'  Bank,  and  ordered  by  the  decree  to  be  sold.  This 
point  was  waived  at  the  argument. 

3.  That  the  Chancellor  erred  in  permitting  Clara  Tilton  to 
file  the  plea  of  limitations  in  the  then  state  of  the  proceed- 
ings.    This  point  was  also  waived. 

4.  That  before  a  decree  should  have  been  passed  for  the 
sale  of  the  real  estate  of  Jacob  Gibson,  an  account  should 
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have  been  taken,  ascertaining  the  amount  of  unsatisfied 
claims  against  him,  and  the  proportion  which  each  of  the 
several  devisees  was  bound  to  pay.  McCormick  vs.  Gibson, 
et  al,  3  Gill  and  John.  18.     1  Stor.  Eq.  471. 

The  claim  against  each  is  decided  to  be  a  distinct  claim, 
and  each  must  respond  according  to  its  value.  It  is  the  same 
in  principle,  as  if  separate  lots  had  been  mortgaged,  or  sold 
to  several  persons — all  liable  for  the  same  demand.  1  Stor. 
Eq.  461,  462.     Stevens  vs.  Cooper,  1  John.  C.  R.  425. 

This  account  is  preliminary  to  a  decree  for  a  sale ;  for  if 
the  devisees  respectively,  are  disposed  to  pay  a  portion  of 
the  debt,  they  are  so  entitled,  and  that  experimental  account 
should  be  first  stated. 

The  complainant  as  to  Tilton  was  paid — yet  his  was  but  a 
life  estate.  There  were  payments  on  account ;  how  could 
the  extent  of  the  liabilities  be  ascertained  before  stating  the 
account,  ascertaining  the  amount  paid  by  Clara  Tilton  and 
her  father. 

The  trustee  could  not  execute  his  duty  without  a  previous 
audit.  1822,  ch.  165.  Callis  and  Semmes  vs.  Ridout,  et  al, 
7  Gill  and  John.  2. 

The  mortgagees  have  not  a  general  lien  on  Gibson's  estate. 
There  is  no  covenant  to  pay  the  debt ;  no  agreement  that 
Gibson's  estate  may  be  resold  for  the  unpaid  residue.  The 
Bank  could  only  look  to  the  mortgage  property  for  their 
debt;  that  made  an  account  the  more  necessary. 

5.  That  such  an  account  was  especially  proper  and  neces- 
sary with  respect  to  Fayette  Gibson,  as  the  record  shows  that 
a  large  amount  of  the  proceeds  of  the  real  estate  devised  to 
him,  has  been  actually  applied  to  the  payment  of  the  debts  of 
the  testator.  He  has  paid  $13,500,  through  Blake  and  Lloyd, 
of  his  father's  debt.     Justice  to  him  demands  an  account. 

6.  That  from  the  very  frame  of  the  decree,  the  amount  to 
be  contributed  by  each  devisee  was  an  indispensable  pre- 
requisite to  a  sale,  as  by  such  an  account  only  could  the  ex- 
tent of  the  interests  of  James  Tilton  and  his  daughter  Clara, 
be  ascertained,  and  to  which  extent  the  Chancellor  directed 
that  the  complainant's  claim  should  be  treated  as  paid. 
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7.  That  the  decree  is  erroneous  in  not  giving  a  day  for  the 
payment  of  the  mortgage  debt  to  the  Bank.  The  sale  was 
to  be  one-third  for  cash.  1785,  ch.  72,  sec.  3.  David,  et  al 
vs.  Grahame,  2  Har.  and  Gill,  94.  The  Bank  is  made  a 
defendant ;  in  her  answer  she  becomes  a  complainant ;  and 
prays  a  sale  of  the  mortgaged  premises  to  pay  her  debt.  This 
is  an  application  to  foreclose  a  mortgage,  and  only  differs  in 
form  from  the  ordinary  proceedings  to  sell.  The  mortgagors 
Were  entitled  to  a  day  of  payment. 

.  8.  The  decree  is  erroneous  becanse  it  does  not  reserve  the 
rights  secured  to  Mrs.  Rebecca  Gibson,  the  widow  of  Jacob 
Gibson,  in  conformity  to  his  will. 

•  A  scanty  provision  was  made  for  the  widow.  It  was  the 
privilege  of  occupying  a  dwelling-house  in  part — an  annuity 
from  the  sons,  and  this  only  during  widowhood.  This  was 
in  lieu  of  dower,  and  she  stood  to  the  will.  The  decree  does 
not  notice  her  rights.  The  whole  estate  is  ordered  to  be  sold, 
with  certain  exceptions  not  applicable  to  the  widow. 

A  widow,  as  in  the  present  case,  is  a  purchaser  for  a  bona 
Jide  consideration,  and  is  entitled  to  the  value  of  her  dower. 
1798,  ch.  101,  sub  ch.  13,  sec.  5.  Margaret  HaWs  case,  1 
Bland's  Rep.  203.  Blower  vs.  Morrett,  2  Ves.  Sr.  420.  She 
is  preferred  to  creditors  to  the  value  of  her  dower.  She  has 
not  been  so  preferred.  The  sale  is  authorized  clear  of  her 
rights,  over-ruling  her  entire  estate — ordering  a  sale  of  the 
whole.  If  nothing  passes  to  her  by  the  will,  the  devise  does 
not  bar  her  dower.  In  that  case  she  is  remitted  to  her  dower 
rights. 

9.  The  agreement  between  the  Bank  and  Lloyd,  by  which 
that  part  of  Marengo  purchased  by  the  latter  from  Fayette 
Gibson,  was  released  from  the  operation  of  the  mortgage,  has 
the  effect  to  discharge  the  debt  of  the  Bank ;  at  least  to  the 
extent  of  the  proportion  which  the  property  so  released,  bears 
to  the  value  of  the  whole  mortgaged  premises. 

In  consideration  of  the  payment  of  another  debt  by  Lloyd, 
for  which  the  mortgaged  premises  was  not  responsible,  the 
Bank  agreed  to  release  a  part  of  the  mortgaged  property. 
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She  releases  a  portion  perhaps  more  valuable  than  the  debt. 
It  would  have  paid  the  debt ;  by  discharging  a  part,  to  the 
relative  value  of  that  part  she  is  paid.  Then  as  to  the  resi- 
due, the  Bank  can  only  recover  from  it,  the  relative  portion 
which  it  should  have  paid.  1  Stor.  Eq.  322, 321, 478,  (note.) 
It  may  be  doubted  whether  the  Bank  has  not  lost  her  whole 
debt.  1  Law  Lib.  158.  The  doctrine  is  not  founded  on  con- 
tract, but  on  natural  equity  and  equality.  So  if  one  surety 
is  discharged,  and  the  other  surety  pays  one-half  of  the  debt, 
the  rule  of  equity  is  violated  if  the  discharged  party  has  to 
pay  again. 

John  Scott  and  T.  S.  Alexander,  for  McCormick, 
contended : 

1.  That  the  decree  of  this  court,  passed  on  the  hearing  of 
the  former  appeal  taken  in  this  cause,  is  conclusive  of  the 
correctness  of  the  Chancellor's  decree  which  is  now  before 
the  court,  so  far  at  least,  as  the  said  decree  establishes  his 
right  to  satisfaction  of  his  claim,  out  of  the  real  estate  of  his 
deceased  debtor,  Jacob  Gibson.  McCormick  vs.  Gibson, 
et  al,  3  Gill  and  John.  13. 

2.  The  former  decree  established  that  complainant  was  en- 
titled to  relief.  The  only  question  on  the  Chancellor's  decree, 
is  whether  right  in  point  of  form  or  not.  If  other  grounds 
existed  showing  complainant  not  entitled  to  relief,  this  court 
would  have  affirmed  the  decree  appealed  from.  McCormick 
claimed  as  a  creditor,  and  he  was  bound  to  prove  it.  When 
this  court  asserted  the  Chancellor  was  wrong  in  dismissing 
the  bill,  it  also  asserted  the  complainant  was  entitled  to  relief. 
When  the  decree  was  reversed,  this  court  acts  as  the  Chan- 
cellor should  have  done,  and  passes  such  a  decree  as  he 
should  have  passed,  and  places  the  cause  in  such  a  position 
as  will  promote  such  relief  as  the  parties  are  entitled  to. 
The  specific  mode  of  relief  is  not  announced ;  but  you  have 
assumed  every  fact  pleaded  and  proved,  to  give  complainant 
a  right  as  a  creditor.  Objections  taken  now  in  this  cause, 
would  not  induce  you  to  change  your  former  opinion.     Nor 
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can  the  Chancellor  be  reversed  for  following  this  court.  If 
his  course  arises  from  the  former  decree,  it  is  not  his  error. 
This  court  cannot  review  and  reverse  their  former  opinion. 
Hammond  vs.  Ridgely's  Lessee,  5  Har.  and  John.  245.  A 
judgment  in  a  particular  cause  remanded  for  further  pro- 
ceedings, when  returned,  the  first  judgment  is  conclusive. 
Clerklee  vs.  Mundell,  4  Har.  and  John.  505.  Under  the  act  of 
1832,  ch.  302,  sec.  6,  when  causes  are  remanded,  the  opinion 
of  this  court  is  conclusive  on  the  points  decided  by  it. 

An  inferior  tribunal  can  never  err  in  following  the  direc- 
tions of  a  superior  tribunal.  1  Bro.  Pari.  Cas.  125.  16. 
281,  284.  Himely  vs.  Rose,  5  Cranch,  313,  316.  In  such 
cases,  the  only  question  open  is,  has  the  decree  been  properly 
executed  by  the  inferior  tribunal?  The  Santa  Maria,  10 
Wheat.  431.     2  Mar.  C.  P.  579. 

The  rule  is  the  same,  as  when  the  same  decree  is  brought 
in  evidence  in  another  cause,  a  plea  of  former  decree  only 
raises  the  question  of  identity  of  subject  matter  in  both 
causes. 

3.  That  independent  of  the  decree  of  this  court,  the  com- 
plainant's right  is  made  out  to  a  satisfaction  of  his  claim 
against  said  real  estate,  as  he  has  in  his  bill  sufficiently 
charged,  and  proved  the  insufficiency  of  the  personal  estate 
of  the  deceased  to  discharge  his  debt. 

In  discussing  this  point,  the  complainant  will  maintain  : 

1.  That  as  the  personal  estate  had  been  exhausted,  an 
account  thereof  was  practically  useless. 

2.  That  if  the  defendants  below  (the  present  appellants) 
had  shown  the  propriety  of  taking  an  account  of  the  per- 
sonal estate,  such  account  might,  and  would  have  been 
decreed  by  the  Chancellor. 

3.  That  it  is  too  late  for  the  defendants  to  object  to  the 
insufficiency  of  the  averments  in  the  bill. 

The  several  averments  on  that  head  are  sufficient.  The 
complainant  is  not  bound  to  use  the  language  of  the  act  of 
assembly,  1785,  ch.  72,  sec.  2.  The  general  averments  in 
the  bill,  are  equivalent  to  the  language  and  requirements  of 
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the  act,  and  substantial  pleading  is  all  that  is  required — no 
form  of  words  is  demanded.  Stor.  Eg.  Plea.  205,  206.  3 
Chan.  Rep.  28.  Harrison  vs.  Hogg,  2  Ves.  Jr.  328.  Dormer 
vs.  Fortescue,  3  Atk.  132.  Admissions  in  an  answer  will  aid 
a  defective  averment  in  a  bill. 

Matter  by  answer  may  be  put  in  issue,  and  raise  a  question 
which  ought  to  have  been  raised  by  the  bill.  Birely  and 
Holtz  vs.  Staley,  5  Gill  and  John.  554.  This  is  in  effect  an 
objection  to  the  sufficiency  of  the  averment  in  the  bill. 
Strike  vs.  McDonald  and  Son,  2  Har.  and  GUI,  233.  Travis, 
et  al  vs.  Waters,  1  John.  C.  C.  84. 

4.  That  the  decree  is  right  in  directing  a  sale  of  the  real 
estate  of  the  testator  generally,  or  of  so  much  thereof  as 
should  be  necessary  for  the  payment  of  the  claims  of  the 
complainant  below,  of  the  Farmers'  Bank  of  Maryland,  a 
defendant,  and  his  other  creditors. 

In  discussing  this  point,  the  counsel  will  insist : 

1.  That  the  claims  of  the  creditors  of  the  deceased  bind 
his  real  estate  in  solido,  and  that  they  are  entitled  to  a  sale  of 
such  part  thereof  as  may  be  made  the  more  readily  available 
for  payment  of  their  demands. 

2.  That  it  is  the  practice  of  the  court  to  direct  a  sale  of  a 
deceased  debtor's  real  estate,  for  payment  of  his  debts  gene- 
rally, without  requiring  a  previous  account  to  be  taken  of 
those  debts,  whenever  it  appears  that  a  sale  will  ultimately 
become  necessary,  the  court  relying  on  its  power  to  do  justice 
between  the  parties  in  its  ultimate  disposition  of  the  fund. 

3.  That  such  decree  was  peculiarly  proper  in  this  cause, 
from  the  fact  that  the  very  large  mortgage  claim  of  the  Far- 
mers' Bank  of  Maryland  bound  a  large  portion  of  the  whole 
estate,  and  a  sale  of  the  whole  estate,  or  a  considerable  por- 
tion thereof,  was  absolutely  necessary  for  payment  of  said 
claim,  and  from  the  great  delay  which  had  already  taken 
place  in  the  settlement  of  the  deceased's  estate. 

4.  That  it  is  always  in  the  discretion  of  the  court,  to  sus- 
pend the  execution  of  its  general  decree,  for  the  purpose  of 
taking  an  account  of  outstanding  debts,  or  any  other  account, 
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upon  a  proper  application  by  the  heirs  at  law,  or  devisees  of 
the  real  estate ;  and  in  the  present  case,  such  application  was 
made  and  granted  to  enable  the  parties  to  adjust  their  propor- 
tions of  the  outstanding  debts,  to  be  paid  by  them  respec- 
tively. It  was  not  until  after  testimony  had  been  taken  upon 
this  application,  and  the  court  was  prepared  to  dispense  such 
juctice  as  they  pretended  to  desire,  that  this  appeal  was 
entered. 

5.  That  a  sale  of  the  interest  of  James  Tilton  and  his 
daughter  Clara  Tilton,  was  necessary  for  the  payment  of  the 
debt  due  to  the  Farmers'  Bank,  although  the  claim  of  the 
complainant  as  against  them  was  adjudged  to  be  barred,  and 
these  parties  do  not  appeal  from  the  decree ;  and  it  would 
have  been  against  equity  to  have  stayed  the  proceedings  until 
the  very  inconsiderable  portions  of  the  complainant's  claim 
thus  adjudged  to  be  barred,  could  be  accurately  adjusted, 
after  the  delay  of  nearly  twenty  years,  which  has  been  prac- 
tised by  the  appellant. 

6.  That  the  widow  claims  as  a  devisee,  and  therefore  her 
interests  as  a  devisee  were  properly  bound  by  this  decree. 

5th.  That  the  complainant  concurs  with  the  appellants  in 
the  point  that  the  Chancellor  erred  in  admitting  the  plea  of 
limitations  lately  filed  by  Clara  Tilton,  and  assents  to  a  rever- 
sal of  the  decree  in  this  particular.  But  he  denies  that  the 
appellants,  or  any  of  them,  are  aggrieved  by  this  part  of  the 
decree,  or  can  be  benefitted  by  its  reversal,  inasmuch  as  the 
charge  against  them  is  not  increased  by  the  discharge  of 
Clara  Tilton. 

6.  That  if  the  decree  is  found  to  be  erroneous  in  any  of  its 
moral  provisions,  it  is  at  least  clear  and  admitted  by  the 
points  filed  on  the  other  side,  that  the  appellee  is  entitled  to 
relief,  and  this  court  will  therefore  proceed  to  pass  such  de- 
cree as  the  Chancellor  ought  to  have  passed,  allowing  him 
the  costs  which  he  has  incurred  on  this  appeal. 

The  Farmers'  Bank  of  Maryland,  an  appellee  in  the  cause, 
relies  on  all  the  foregoing  points,  and  further  insists  : 

7.  That  it  is  competent  for  this  court  to  administer  equity 
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as  between  the  defendants  to  the  suit  in  the  court  of  Chan- 
cery ;  and  as  the  claim  of  the  said  appellee  is  fully  stated  in 
the  pleadings,  is  admitted  by  all  the  defendants  who  have 
answered,  and  taken  pro  confesso  as  against  all  others,  this 
court  will  affirm  the  decree,  at  least  so  far  as  to  authorize  an 
immediate  sale  of  the  premises  for  satisfaction  of  the  claim  of 
said  appellee,  even  though  it  should  appear  that  the  said 
decree  is  defective  or  erroneous  in  regard  to  the  immediate 
interests  of  the  complainant. 

Randall,  for  the  Farmers'  Bank. 

The  first  notice  of  opposition  to  this  claim,  was  given  at 
this  bar ;  no  prior  proceeding  ever  objected  to  it.  It  is  set 
out  in  the  bill.  The  parties  answering  admit  it.  The  mort- 
gage is  pleaded  and  not  denied.  The  answer  of  Lloyd,  and 
his  agreement  with  the  Bank,  disclose  the  whole  ground  of 
objection.  The  claim  was  also  established  by  proof,  and  no 
exception  to  it.  This  claim  may  be  regarded  in  two  aspects  : 
1.  As  independent  of  the  mortgage.  2.  As  under  the  mort- 
gage. If  the  parties  designed  a  contest,  they  should  have 
answered,  and  shewn  the  manner  of  their  objection ;  instead 
of  this,  they  submit,  and  in  fact  confess  the  debt  for  twelve 
years,  and  this  with  full  notice.  The  defence  should  have 
been  taken  by  answer.  Chambers  vs.  Chalmers,  et  al,  4  Gill 
and  John.  441.  The  debt  paid  by  Lloyd  was  secured  by  the 
mortgage.  It  was  not  the  debt  set  forth  in  terms  by  that  in- 
strument ;  but  it  was  included  in  the  general  words,  as  one  of 
the  other  debts  which  might  arise,  and  for  which  the  mort- 
gage in  case  of  need,  was  to  stand  as  a  security ;  and  the 
devisees  of  Marengo  all  renewed  the  note,  and  thus  kept  the 
responsibility  of  the  mortgaged  land  for  it.  Brinckerhoff  vs. 
Lansing,  4  John.  C.  R.  66. 

The  act  of  1825  could  not  affect  previous  loans,  nor  de- 
stroy the  right  to  tack  claims  then  in  force.  This  mortgage 
is  a  security  for  any  equitable  claim  due  from  the  mortgagor 
to  the  mortgagee.  2  Pow.  557.  5  Con.  S.  C.  Rep.  657. 
Chase  vs.  McDonald  and  Ridgely,  7  Har.  and  John.  197.  4 
Kent,  174. 
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The  devisees  of  Marengo  have  alone  the  right  to  complain 
of  this  decree.  Can  they  complain  under  the  circumstances  ? 
Edward  R.  Gibson  cannot  complain  ;  nor  can  he  say  he  was 
injured.  It  was  a  debt  to  which  he  was  a  party  on  the  note. 
He  had  confessed  judgment  in  1820.  He  was  bound  at  all 
events  to  pay  this  debt.  Fayette  Gibson  cannot  complain  of 
any  mal-ad ministration  of  assets.  He  held  two  portions  of 
Marengo — one  as  devisee  of  his  father;  the  other  as  bar- 
gainee of  his  brother.  He  does  not  object  to  the  settlement 
with  the  Bank.  He  was  a  party  to  it — places  his  defence  on 
it.  He  was  relieved  by  the  application  of  the  fund,  and  con- 
sented to  it.  Mrs.  Tilton  does  not  appeal.  The  only  other 
party  is  Mrs.  Gibson,  and  that  she  has  any  interest  in  Marengo, 
does  not  appear,  but  if  she  had,  she  is  concluded.  She  is  a 
judgment  debtor  for  the  debt  released.  These  persons  were 
all  bound  previously.  Part  of  those  liable  agreed  with  the 
creditor  in  discharge  of  the  whole  number.  No  objection  was 
made;  and  after  knowledge  and  acquiescence  for  fourteen 
years,  it  is  to  be  presumed  that  all  assented. 

Then  admit  it  were  merely  a  mortgage  debt,  and  they 
might  complain.  A  portion  of  the  property  applied  in  dis- 
charge of  the  mortgage — part  to  another  debt — still  they  can- 
not complain  until  they  have  paid  the  portion  for  which  they 
are  equitably  bound.  They  must  contribute  with  the  pro- 
perty applied  to  the  unsecured  debt,  and  that  must  go  on 
until  the  release  of  the  Bank  operates  some  prejudice  to  them. 
Then  they  may  complain.  The  devisees  must  first  pay  their 
own  share. 

A  part  of  the  proceeds  of  the  mortgaged  land  has  been 
applied  to  payment  of  general  creditors  of  the  deceased ;  to 
that  extent  the  Bank  may  claim  to  be  substituted. 

If  the  Bank  has  a  lien  on  two  funds,  she  may  be  confined 
to  one,  and  required  to  leave  the  other  to  general  creditors. 
But  if  so,  it  may  raise  a  question  of  contribution,  for  she  is 
not  to  be  injured  by  being  confined  to  one  fund  for  the  con- 
venience of  other  persons.  3  Pow.  on  Mort.  1153.  In  this 
case  the  Bank  may  proceed  under  her  mortgage,  and  as  a 
12  v.10 
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general  creditor  for  the  balance  against  the  deceased's  real 
estate.  This  supports  the  decree ;  the  Bank  is  not  confined 
to  the  mortgage.  Hatch  vs.  White,  2  Gall.  152.  2  Powell, 
774,  866.  King  vs.  King,  3  P.  Wms.  361.  Independent  of 
mortgage,  the  Bank  has  a  note.  It  is  proved.  No  objection 
has  been  taken  to  it.  The  Bank  has  a  right  to  a  decree, 
as  between  co-defendants  on  the  pleadings  as  they  stand. 
Chamley  vs.  Ld.  Dunsaney,  et  al,  2  Sch.  and  Leff.  710,  718. 
Elliott  vs.  Pell,  et  al,  1  Paige,  263. 

McMahon,  for  the  Farmers'  Bank. 

Before  I  proceed  to  consider  the  proofs,  I  will  remark  on 
the  character  of  the  bill.  It  is  said  not  to  be  a  creditor's  bill, 
on  the  ground  of  want  of  allegation  that  there  were  other  cre- 
ditors, with  a  prayer  that  they  might  come  in.  I  maintain  it 
is  a  creditor's  bill.  The  qui  tarn  allegation  is  never  inserted 
in  bills  filed  under  our  acts  of  assembly.  The  opinion  of  the 
Chancellor  in  Strike  and  McDonald,  is,  that  it  has  been  usual 
to  omit  that  allegation,  and  it  is  the  practice  to  sell  real  estate 
without  it.  His  opinion  should  be  of  high  authority  on 
that  question,  acquainted  as  he  is  with  the  course  of  practice 
and  nature  of  all  the  precedents  of  his  court.  The  cotempo- 
raneous  expositions  of  that  court  on  this  practice,  are  enough 
for  my  argument.  But  the  act  of  1785,  ch.  72,  is  necessarily 
for  the  benefit  of  all  creditors.  Its  language,  its  objects,  the 
sales  ordered  under  it,  show,  that  it  authorizes  a  sale  for 
the  payment  of  all  debts  of  a  deceased.  The  real  estate  was 
ordered  to  be  sold  to  make  a  new  set  of  assets  for  the  pay- 
ment of  all  creditors.  It  is  equity  between  this  and  all  other 
creditors  which  is  to  be  obtained.  The  personal  assets  are  to 
be  distributed  equitably,  and  so  are  the  real.  Then  all  under 
this  decree  may  come  in  pro  rata  upon  a  decree  for  a  sale. 
Notice  is  given  to  all  to  come  in.  The  decree  is  for  their 
benefit.  The  case  of  Byerly  and  Staley  was  not  under  the 
act,  but  was  upon  a  bill  at  common  law,  and  for  another 
object. 

But  the  character  of  this  bill  is  immaterial.     It  was  filed 
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to  reach  assets.  It  is  competent  to  the  Chancellor  to  pass  a 
general  decree,  and  administer  the  assets.  1  Stor.  Eq.  516, 
no.  2.  8  Law  Lib.  194.  A  creditor  proceeds  against  pro- 
perty. The  complainant  has  a  right  to  make  every  incum- 
brancer on  that  property  a  party.  Prior  incumbrancers  are 
necessary  parties.  The  object  is  by  a  single  operation  to  re- 
lease the  estate  from  all  charges.  This  being  the  character  of 
the  bill,  it  calls  upon  all  incumbrancers  to  state  their  rights, 
and  the  Bank's  claim  is  a  necessary  part  of  the  complainant's 
claim.  Every  defendant  admits  the  existence  of  the  Bank's 
mortgage.  No  pretence  of  the  debt  discharged.  The  gene- 
ral replication  is  filed,  and  the  Bank  proves  the  amount  of  her 
claim.  Such  is  the  state  of  the  case  on  which  the  Chancel- 
lor proceeds  to  decree  a  sale  for  the  payment  of  McCormick 
and  the  Bank.  This  decree  establishes  the  Bank's  claim. 
It  is  a  decision  that  the  claim  exists,  and  that  the  personal 
property  is  insufficient.  Other  creditors  are  to  prove  their 
demands.  Strike  vs.  McDonald  and  Son,  2  Har.  and  Gill, 
218,  261. 

At  the  time  of  the  decree,  we  held  a  mortgage  and  a  note ; 
we  had  the  rights  of  special  and  general  creditor.  4  Kent, 
183.  For  money  due  on  bond  and  mortgage,  the  creditor 
may  proceed  concurrently  on  both  remedies ;  we  could  release 
the  mortgage  and  hold  Gibson  personally,  if  no  equity  was 
interposed  by  a  third  party  to  restrain  our  right  and  throw 
us  upon  our  mortgage. 

In  Penn  vs.  Diggs,  the  controversy  was  whether  the  simple 
contract  or  specialty  was  to  prevail  with  reference  to  the  sta- 
tute of  limitations,  and  the  effect  of  a  decree  in  rem  to  take 
the  case  out  of  the  statute. 

Every  fund  liable  to  pay  general  debts  is  liable  to  pay  our 
debt ;  and  he  who  would  impeach  this  must  show  that  our 
remedy  will  disappoint  him  of  that  fund. 

Standing  thus,  with  a  right  of  election  in  either  aspect,  all 
necessary  parties  were  before  the  Chancellor. 

The  only  pretence  of  a  want  of  party  is  the  executor  of 
Jacob  Gibson.     Now,  under  the  mortgage  he  is  not  a  neces- 
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sary  party.  David,  et  al  vs.  Grahame,  2  Har.  and  Gill,  94. 
As  simple  contract  creditors  all  the  parties  are  before  the 
court.  At  what  period  is  the  objection  to  be  urged  that  Fayette 
Gibson  is  not  here  as  executor,  and  called  on  to  account  ? 

Objections  for  want  of  parties  may  sometimes  be  taken 
above.  Edw.  on  Parties,  24,  25.  If  he  is  essential  here, 
he  is  only  so  to  the  defendants.  No  motive  personal  to 
the  party,  allows  the  objection.  The  rule  is  that  the  party 
wanted  is  essential  to  justice.  Such  objections  are  only  to 
be  privileged  in  strong  cases  upon  appeal.  The  Mechanics' 
Bank  of  Alexandria  vs.  Seton,  1  Peters,  306.  Birely  and 
Holtz  vs.  Staley,  5  GUI  and  John.  453.  Suppose  Fayette 
Gribson  was  not  named  in  the  bill.  If  no  assets  to  pay  debts 
at  all,  he  need  not  be  a  party.  David  vs.  Graliame,  2  Har. 
and  GUI,  94.  Then  the  reason  has  failed.  He  is  only  neces- 
sary to  show  assets  exhausted.  These  are  the  objects.  He 
is  to  aid  in  the  establishment  of  certain  facts  ;  a  mere  formal 
party.  If  the  objects  are  supplied,  this  court  will  not  reverse 
upon  appeal.  But  he  is  named ;  all  his  acts  and  transactions 
as  executor  are  charged.  He  is  in  by  subpcena.  He  is  to 
answer  a  series  of  facts.  His  particular  character  need  not 
be  stated  when  the  bill  necessarily  shows  that  character. 

Have  not  the  court  the  right  to  decree  between  us  ?  The 
right  to  decree  against  a  prior  incumbrance  for  the  relief  of 
the  creditor.  If  the  Bank  is  here  in  an  attitude  for  a  decree, 
the  court  must  award  it. 

Now  this  is  a  bill,  on  the  footing  of  which  we  may  come 
in,  and  assume  the  attitude  of  complainant.  Strike's  case,  1 
Bland,  71. 

The  incumbrancer,  and  another  creditor,  may  go  into 
Chancery  together,  and  have  divers  decrees.  Jones  vs. 
Jones,  1  Bland,  452.  Fenwick  vs.  Lavghlin,  1  Bland,  4Tlb. 
Chamley  vs.  Ld.  Dunsaney,  2  Sch.  and  Lef.  709.  Elliot  vs. 
Peli,  et  al,  1  Paige,  263,  268.  Decrees  may  be  made  be- 
tween co-defendants,  on  proof  taken  between  plaintiff  and 
defendant  in  the  same  cause.  Here  every  defendant  admits 
the  debt.     The  bill  admits  the  amount.     The  court  cannot 
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look  to  the  answer  of  the  other  parties  than  Lloyd,  to  deter- 
mine the  rights  between  the  co-defendants. 

A  decree  is  founded  on  pleadings  and  proof;  facts  not 
proved  are  disregarded.  Corneal  vs.  Banks,  10  Wheat,  181. 
Cowan  vs.  Price,  1  Bibb.  173.  These  questions  arose  in  this 
cause  before. 

Then  what  is  in  issue  as  respects  the  Bank  ?  1.  The 
debt.  2.  The  agreement  set  up  by  Lloyd  as  a  defence  of  the 
property  bought  by  him.  This  defence  is  consistent  with 
the  other  facts.  It  is  merely  to  discharge  himself.  He  states 
nothing  for  or  against  the  other  parties.  We  are  not  trying 
the  cause  with  Tilton  and  Wife  and  Clara  Tilton;  only  the 
other  defendants  appealed. 

Then  as  to  the  decree,  objection  is  made  to  it  from  the 
want  of  an  account  ascertaining  the  quantum  of  the  claim. 
This  question  is  at  rest  by  decisions  of  this  court.  David  vs. 
Grahame,  2  Har.  and  Gitt,  97.  The  quantum  of  the  claim 
is  not  disputed  ;  hence  an  account  not  necessary.  The  claim 
is  not  disputed  ;  the  defendants  proved  it. 

The  second  reason  for  an  account,  rests  on  an  assumed  ne- 
cessity of  a  reduction  of  the  Bank's  claim ;  that  inquiry  is 
involved  in  the  subsequent  discussion  of  this  case. 

A  party  is  not  entitled  to  an  account  when  he  has  foregone 
the  opportunity  of  asking  for  one.  Chamley  vs.  Ld.  Dunsa- 
ney  and  others,  2  Sch.  and  Lef.  712.  This  objection  urged 
after  final  decree,  and  for  the  first  time  in  the  appellate  court, 
will  not  be  heard. 

The  next  point  relates  to  our  attitude  as  simple  contract 
creditors — a  sale  for  the  insufficiency  of  the  personal  estate. 
The  complainant  exhibits  with  the  bill  an  inventory,  and  an 
account  showing  it  exhausted.  If  the  allegation  was  the 
complainant's  death  leaving  sufficient  estate,  these  facts 
would  have  disproved  that  statement.  The  only  difference 
here  is,  we  state  the  facts  which  prove  the  allegation,  instead 
of  the  allegation  itself.  This  is  sufficient.  Tiernan  vs.  Poor 
and  Wife,  1  Gill  and  John.  230.  Birely  vs.  Staley,  5  Gitt 
and  John.  451.  WarfieWs  case.  The  act  of  1832  has  closed 
this  point,  whether  it  be  matter  of  pleading  or  proof. 
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The  account  of  the  Orphans  court  cannot  be  impeached 
here.  The  vouchers  are  not  here.  It  is  mere  conjecture  that 
it  is  wrong.  Some  creditors  are  paid  in  full,  some  in  part, 
still  the  assets  are  gone.  If  the  account  was  restated,  the 
fact  of  insufficiency  still  exists. 

Then  as  to  the  effect  of  the  former  decision  in  chancery, 
limitation  was  held  a  bar.  The  point  presented  was  limita- 
tions— but  the  bill  was  dismissed.  So  it  stood  in  this  court. 
Was  it  not  competent  then,  as  now,  to  allege  want  of  parties, 
or  wrongful  allowance;  or  no  relief  due?  These  objections 
were  open,  yet  the  court  say  the  complainant  is  entitled  to 
relief,  and  remand  the  cause. 

Every  decree  in  a  cause  ought  to  be  conclusive  of  all 
objections  which  might  have  been  urged  against  such  decree; 
else  no  end  to  litigation.     Gover  vs.  Hall,  3  H.  8f  J.  47. 

The  main  objection,  however,  is  that  before  decree,  an  ac- 
count should  have  been  taken,  ascertaining  the  liabilities  of 
the  estate,  and  making  a  pro  rata  adjustment  among  the 
claimants. 

Now  on  this  theory  no  creditor  could  come  in  after  decree, 
for  that  would  disturb  the  pro  rata  distribution. 

They  also  demand  proof  of  the  value  of  the  whole  estate, 
and  how  much  each  part  is  liable  for.  In  effect  they  ask  for 
an  experimental  decree. 

The  practice  proposed  is  full  of  difficulty.  When  there  is 
a  general  lien,  it  may  be  enforced  before  waiting  for  ascer- 
tainment of  equities  between  the  party  defendants.  No 
exception  to  this,  unless  parties  ask  on  peculiar  grounds  of 
equity  to  be  relieved  from  the  general  rule. 

The  power  here  is  to  sell  the  lands  of  the  deceased  on 
notice  to  his  heirs — a  proceeding  in  rem  for  the  payment  of 
creditors,  depending  on  the  exhaustion  of  the  personal  estate. 
It  is  a  charge  on  the  land  in  solidum,  and  not  on  parcels. 

A  decree  on  different  principles,  requiring  an  account  of 
the  personal  before  sale,  is  in  discretion  of  the  Chancellor. 
The  right  to  this  is  ex  gratia.  But  under  the  existing  prac- 
tice every  existing  right  is  protected.     The  creditors  are  first 
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paid — the  heirs  are  entitled  to  surplus.  The  surplus  right  is 
not  to  be  adjusted  until  after  the  creditor  is  paid.  There 
may  be  occasional  inconveniences  in  this  practice,  but  it 
does  not  shut  the  parties  out  from  controverting  their  rights, 
yet  accomplishes  their  protection  in  the  best  mode.  The 
only  difference  is  in  point  of  time. 

It  would  be  an  inconvenient  practice  to  decree  a  separate 
sale  of  each  heir's  land.  The  easy  mode  of  redress  is  for 
the  heirs  to  pay  off  the  debts. 

Again,  there  is  no  evidence  that  this  estate  will  do  more 
than  pay  off  the  debts.  The  equities  relied  on  may  never 
arise.  Hoye  vs.  Penn,  2  Har.  <$•  Gill.  477.  Hoye  vs.  Penn, 
1  Bland,  28. 

Then  as  to  the  peculiar  objection  founded  on  Mr.  Lloyd's 
agreement.  He  complains  because  he  is  charged.  The  ap- 
pellant complains  he  is  discharged.  The  decree  charges. 
Their  objection  then  does  not  arise.  The  Bank  cannot  pro- 
ceed against  Lloyd,  but  his  property  is  still  liable  to  other  cre- 
ditors. If  the  agreement  discharges  the  claim,  Lloyd  pleads 
it,  but  not  so  as  to  make  it  a  defence  to  the  other  parties. 

But  who  makes  this  objection?  Fayette  Gibson  who  has 
the  whole  of  Marengo,  and  conveyed  to  Lloyd  with  a  gene- 
ral warranty  against  the  very  mortgage.  How  could  he 
claim  contribution  ?  He  cannot  complain  that  his  covenant 
is  released. 

An  heir  or  devisee  may  call  on  the  personal  estate  to  pay 
off  a  mortgage.  Galton  vs.  Hancock,  2  Jitk.  430.  Living- 
ston vs.  Livingston,  3  John.  C.  R.  153,  158.  Long  vs. 
Short,  1  P.  Wms.  403. 

Nor  is  there  any  error  as  respects  Mrs.  Rebecca  Gibson. 
She  has  no  interest  in  the  property  except  by  way  of  easement 
and  license.  Use  and  occupation  at  her  election,  with  direc- 
tion to  her  son  to  furnish  fire- wood — also  an  annuity  from  her 
sons.  This  is  in  lieu  of  dower  and  of  personal  estate.  It 
is  no  charge  on  the  estate — no  interest  in  the  land. 

She  is  a  purchaser  for  a  valuable  consideration,  but  she  is 
a  purchaser  from  the  mortgagor  Gibson,  and  stands  not  on 
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higher  ground  than  he  did.  She  is  a  purchaser,  and  could 
not  object  to  the  sale.  She  took  subject  to  the  incumbrance. 
She  may  come  in,  in  preference  to  general  creditors,  but  as 
she  never  came  in,  she  is  not  entitled  to  costs.  If  she  loses 
her  devise,  she  is  turned  round  to  her  dower,  and  on  proof  of 
that,  is  let  in  as  a  creditor. 

The  Chancellor,  it  is  said,  gave  no  day  for  the  payment  of 
the  money.  Now  if  the  complainant  was  entitled  to  relief,  no 
day  is  required.  The  Chancellor  is  not  to  make  two  decrees 
for  a  sale.  A  defendant  incumbrancer  is  not  embraced  by 
the  act  of  assembly.  It  is  only  in  the  case  of  mortgagee  vs. 
mortgagor,  that  a  day  is  given  to  pay  off  the  mortgage  debt. 
If  the  spirit  of  the  statute  is  gratified,  that  is  sufficient.  Any 
proceeding  before  the  Chancellor,  which  gives  a  day,  is 
enough.  We  ask  for  a  sale.  We  are  allowed  one  on 
notice — notice  before  sale.     This  is  a  suspensory  order. 

R.  Johnson,  for  the  appellants,  in  reply : 

It  is  conceded  there  must  be  a  reversal.  The  difficulty 
arises  in  the  extent  of  it. 

As  respects  Lloyd's  property  the  decree  is  erroneous,  and 
if  in  point  of  law,  the  decree  ascertains  the  debt  of  the  Bank 
and  McCormick  as  alleged,  and  if  decree  is  to  pay  the  whole 
extent  of  both  these  debts,  it  is  erroneous.  The  argument  at 
first  assumed  that  much. 

There  is  however  a  preliminary  question  as  to  the  effect  of 
the  first  decision  in  establishing  the  right  of  the  complainants. 
The  bill  was  filed  on  the  allegation  of  the  personal  estate 
exhausted ;  a  sale  for  the  whole  debt,  the  assets  being  ex- 
hausted, and  not  for  a  proportion  of  assets,  and  a  sale  for  the 
residue.  On  Tilton's  plea  the  bill  was  dismissed.  The 
opinion  of  the  court  states,  the  only  question  on  that  appeal 
is  the  effect  of  the  plea  of  limitations.  By  it  this  court  meant  to 
exclude  all  other  questions.  The  decree  is  different  from  the 
opinion ;  the  effect  of  the  plea  is  limited,  and  the  court  reversed 
the  decree,  and  remanded  the  cause  for  relief.  The  extent 
of  the  relief  is  left  open.     It  merely  informs  the  Chancellor, 
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that  the  complainant  on  the  bill  is  entitled  to  recover,  and  as 
the  executor  is  before  the  court,  if  he  had  assets  then,  a 
decree  to  account  against  him  gratifies  the  decree. 

The  question  is  open  as  to  extent  of  relief,  out  of  the  real 
assets  alone. 

As  far  as  the  Bank  is  concerned,  whether  the  bank  is  enti- 
tled to  be  preferred  out  of  the  mortgaged  premises,  in  whole 
or  in  part. 

My  friend  refers  to  the  account  of  the  executor  exhibited 
with  the  bill,  and  claims  as  a  part  of  his  own,  that  account 
which  shows  the  decree  erroneous. 

The  appellants  demand  an  account  of  personal  assets  be- 
fore a  decree  for  a  sale. 

The  sum  of  $38,328  was  applicable  to  the  debts  of  the 
deceased.  No  evidence  of  any  claim  but  the  debts  in  part  or 
in  whole  discharged  in  the  account  that  of  the  complainant 
and  the  Bank.  The  assets  are  sufficient  to  pay  75  cents  in 
the  dollar.  Under  the  testamentary  law,  the  Bank  should 
have  received  a  part  of  the  personal  estate.  The  devisees 
could  call  on  the  personal  estate  for  relief.  Mc  Cormick  was 
entitled  to  be  then  paid.  He  has  only  received  $600.  The 
Bank  has  received  nothing.  The  act  of  1785  applies  to  the 
insufficiency  of  assets  as  left  by  the  debtor,  and  not  to  an  in- 
sufficiency arising  from  the  course  of  the  executor ;  by  this 
account  a  part  of  his  own  claim  was  paid ;  some  debts  were 
paid  in  full.  There  are  other  cases  of  payment;  some  in 
part,  some  in  full. 

McCormick  was  entitled  to  a  sum  of  money  out  of  personal 
estate,  for  which  he  had  no  right  to  charge  the  real  estate. 
The  case  presented  is,  that  McCormick  is  entitled  to  a  rate- 
able proportion  of  assets.  If  enough  to  pay  all  the  debts  no 
claim,  if  paid  in  part  only  authorized  to  go  against  real  estate 
for  the  balance.  Collinson  vs.  Owens,  et  al,  6  Gill  and  J.  4. 
The  executor  has  no  power  but  with  personal  estate.  He  can 
create  no  evidence  against  the  heir  or  devisee. 

Then  what  is  the  decree  ?    The  Chancellor  has  ordered  the 
estate  to  be  sold  for  payment  of  debts  as  they  are  alleged  to 
13  v.10   ' 
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exist.  The  real  estate  is  to  be  sold  for  payment  of  the  mort- 
gage claim  of  defendant,  and  claim  of  defendant,  as  stated  in 
the  proceedings,  and  for  all  other  creditors.  The  decree  is 
an  ascertainment  of  a  debt,  and  an  order  for  payment  out  of 
the  real  estate.  The  same  remark  applies  to  the  Bank's 
claim  as  considered  against  the  estate  generally.  She  can 
only  look  to  real  estate  after  personalty  exhausted. 

I  proceed  now  to  inquire  whether  the  Bank  debt  is  one 
entitled  to  be  paid  out  of  the  real  estate  or  not. 

It  is  the  intention  of  the  testator  alone  which  excuses 
devisees  of  unincumbered  property  from  contributing  with 
devisees  of  incumbered  property. 

The  result  is  that  the  devisees  of  Marengo  have  no  right 
and  never  had  any  to  call  on  other  devisees  to  make  good 
their  incumbrance. 

The  other  devisees  have  a  right  to  have  the  mortgage  pro- 
perty applied  to  the  mortgage  debt. 

Gibson  was  indebted  on  note  endorsed  by  Fayette  Gibson 
and  Tilton.  This  note  is  renewed  from  time  to  time.  Upon 
the  last  renewal  it  is  endorsed  by  Fayette  and  Rebecca  Gibson. 
There  is  an  absolute  judgment  against  each  of  them.  Now 
the  Bank's  debt  was  a  charge  on  Marengo.  The  proceeding 
at  law  extinguished  the  debt  against  Jacob.  That  is,  the 
simple  contract  of  Jacob  was  extinguished.  Then  the  Bank 
without  the  consent  of  the  devisees,  enters  into  an  agreement 
with  Lloyd,  who  was  to  be  held  discharged  of  the  lien  of 
the  mortgage.  What  is  the  effect  of  that  agreement  as  to 
persons  not  parties  ?  It  is  said  not  to  be  pleaded  except  by 
Lloyd,  and  that  it  cannot  avail  other  defendants.  Now  it 
operates  as  a  payment  of  the  debt.  It  was  evidence  in  the 
cause.  It  is  not  controverted  by  the  Bank.  The  mortgagee 
may  rely  on  it  as  a  payment.  He  is  not  estopped  by  correla- 
tive equities.  He  has  certainly  discharged  a  part  of  the  debt, 
and  the  reservation  of  the  agreement  is  that  the  Bank  will 
not  proceed  upon  Lloyd's  part  of  Marengo  for  payment  of  the 
balance  due  her. 

Lloyd  has  a  right  to  pay  off  the  mortgage,  and  succeed  to 
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the  mortgagee's  rights  by  assignment.  I  am  getting  clear  of 
elder  incumbrances  as  to  junior  assignees.  This  case  is  re- 
leased by  an  elder  incumbrancer.  Upon  a  release  of  part  of 
the  land,  mortgage  debt  pro  tanto  is  gone,  and  the  decree 
should  have  been  accordingly.  Stevens  vs.  Cooper,  1  John. 
C.  R.  430.  In  that  case  there  was  but  one  debt  due.  The 
holders  of  parcels  of  incumbranced  property  having  equities 
inter  se,  ought  to  be  respected  by  the  creditor.  He  should 
not  use  his  power  in  such  a  way  as  to  throw  the  debt  on  any 
one  to  the  exclusion  of  another. 

There  is  not  more  difficulty  upon  this  appeal,  than  on  other 
causes.  Any  devisee  who  pays  more  than  his  share  of  the 
testator's  debts,  has  an  equity  against  the  others.  A  question 
of  apportionment  then  arises  before  sale',  and  it  depends  upon 
the  value  at  the  date  of  the  mortgage.  The  Chancellor's 
order  should  show  the  appropriation. 

Then  it  is  said  the  effect  of  the  release  cannot  be  insisted 
on  by  the  parties  here.  It  is  said  there  are  none  here  com- 
petent to  complain  of  it.  But  since  the  decree  must  be  re- 
versed, what  is  this  court  to  do  ?  They  must  pass  such  a 
decree  on  the  whole  cause  as  the  Chancellor  was  bound  to 
pass.  In  such  event,  this  court  exercises  a  quasi  original 
Chancery  jurisdiction,  and  is  bound  to  protect  all  parties. 

But  is  it  true  none  are  here  to  complain  ?  I  assume  that 
$9000  was  to  have  been  paid  the  Bank  out  of  the  personal 
assets.  That  the  deficiency  was  paid  out  of  the  realty. 
That  the  devisees  of  the  unmortgaged  part  of  the  real  estate 
had  a  right  to  have  the  mortgaged  property  first  appropriated 
to  the  mortgage  debt.  As  far  as  it  was  a  general  debt,  it 
was  to  come  in  for  a  proportion  of  assets. 

The  other  devisees  were  injured  by  the  Bank's  contract, 
and  consequently  as  to  them,  the  same  course  must  be  pur- 
sued now  as  if  the  release  had  not  been  executed.  Here  the 
counsel  went  into  calculations  based  on  the  accounts  and 
condition  of  the  estate,  to  show  the  practical  consequences  of 
the  views  pro  and  con  at  this  part  of  the  cause. 
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This  decree  is  also  erroneous  from  its  influence  on  the 
widow's  interest. 

By  the  act  of  1798,  ch.  101,  sub  ch.  13,  sec.  5,  if  in  effect 
nothing  passes  to  a  widow  by  a  devise  in  lieu  of  dower,  she 
is  not  barred  She  is  a  purchaser  for  a  fair  consideration. 
The  widow  independent  of  her  devise  is  a  favoured  creditor. 
In  this  character  she  is  called  on  by  the  act  of  1798  to  elect 
within  ninety  days  whether  she  will  abide  by  or  renounce  her 
husband's  will.  Now,  during  this  period,  she  could  not  as- 
certain whether  her  husband's  estate  was  solvent  or  insol- 
vent ;  for  anterior  to  the  settlement  of  her  husband's  estate, 
the  law  implies  no  knowledge  in  her  of  its  condition.  1 
Bland,  203, 204.  The  widow  has  accepted  the  devise.  She 
comes  in  qua  creditor.  She  has  a  claim  on  the  proceeds. 
In  this  view  it  makes  no  difference  whether  her  dower  or  de- 
vise is  sold.  If  entitled  to  either,  the  decree  is  erroneous. 
It  saves  no  rights.  She  is  a  party  in  the  cause,  and  under 
the  decree  no  right  is  saved  for  her ;  the  land  is  to  be  sold 
clear  of  the  claims  of  all  parties. 

The  case  of  the  bill  is  insolvency  of  the  personal  estate, 
and  an  incumbrance  prior  to  the  death  of  the  husband,  on  the 
property  devised  to  the  widow.  She  therefore  takes  nothing 
by  the  devise.  It  is  in  effect  fruitless  as  to  her.  Certainly  as 
to  her,  this  decree  is  erroneous. 

Dorsey,  Judge,  delivered  the  opinion  of  the  court. 

An  objection  was  taken  in  the  course  of  the  argument  in 
this  case,  to  the  form  of  the  complainant's  bill ;  and  inas- 
much as  it  does  not  provide  for  the  coming  in  of  the  other 
creditors  of  Jacob  Gibson,  and  participating  in  the  burdens 
and  benefits  of  the  suit,  that  it  is  not  to  be  regarded  in  the 
nature  of  a  creditor's  bill,  under  the  act  of  assembly  of  1785, 
ch.  72. 

But  this  objection,  we  think,  cannot  be  sustained  ;  such  a 
bill  is  not  of  unfrequent  occurrence  in  the  records  of  the 
equity  courts  of  Maryland,  in  which  it  has  always  been 
treated  as  a  creditor's  bill,  in  the  decree  founded  upon  it,  and 
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all  the  proceedings  thereunder.  It  has  no  equity,  nothing  to 
support  it ;  but  the  act  of  assembly  referred  to,  which  pre- 
scribes no  particular  form  of  such  a  bill,  and  authorizes  upon 
application  of  any  creditor,  the  sale  of  the  real  estate  in  whole 
or  in  part,  for  the  payment  of  the  debts  of  a  deceased  debtor, 
whose  personal  estate  is  insufficient  for  the  payment  thereof. 
As  far  as  concerns  this  objection,  the  decree  of  the  Chancel- 
lor pursues  the  usual  form  adopted  on  a  creditor's  bill. 

The  decree  was  also  objected  to,  because  it  awarded  a  sale 
of  the  lands  mortgaged  to  the  Farmers'  Bank  of  Maryland, 
for  the  payment  of  the  mortgage,  as  well  as  for  the  pay- 
ment of  the  debts  of  all  other  creditors  of  the  deceased,  the 
Farmers'  Bank  being  made  a  defendant,  not  a  complainant  in 
the  bill. 

In  this  objection  we  see  no  weight.  A  decree  between 
co-defendants,  grounded  upon  the  pleadings  between  the 
complainants  and  defendants,  may  be  made,  and  it  is  the  con- 
stant practice  of  the  courts  so  to  do,  to  prevent  multiplicity 
of  suits.  But  such  decree  between  co-defendants,  to  be  bind- 
ing upon  them,  must  be  founded  upon,  and  connected  with, 
the  subject  matter  in  litigation  between  the  complainant  and 
one  or  more  of  the  defendants.  For  this  doctrine  see  Elliott 
vs.  Pell,  1  Paige,  263,  and  Chamley  vs.  Lord  Dunsaney  and 
others,  2  Sch.  and  Lef.  710,  718.  The  power  of  the  Chan- 
cery court  to  pass  that  part  of  the  decree  which  has  been 
excepted  to,  is  conclusively  established  by  the  authorities 
referred  to,  the  justice  and  expediency  of  so  doing  cannot  be 
denied;  the  assent  of  the  mortgagee  had  been  given,  the 
mortgage  had  been  long  forfeited,  a  sale  of  the  equity  of  re- 
demption could  not  be  resisted ;  then  why  sell  the  equity  of 
redemption,  subject  to  the  outstanding  mortgage,  to  the  ma- 
nifest injury  of  the  creditors  of  the  deceased,  and  the  parties 
to  this  suit,  and  to  the  multiplication  of  litigation,  by  sending 
the  purchaser,  before  he  could  realize  the  benefits  of  his  pur- 
chase, into  a  court  of  equity  with  his  bill  to  redeem  ?  Con- 
sistently with  the  established  principles  of  courts  of  equity, 
the  Chancellor,  in  the  matter  complained  of,  has  done  nothing 
but  what  it  was  his  duty  to  do. 
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The  next  exception  taken  to  the  decree  is,  that  it  has  given 
no  time  to  the  devisees  of  the  mortgaged  premises,  or  those 
holding  under  them,  for  the  payment  of  the  mortgage  debt, 
as  directed  by  the  3d  sec.  of  the  act  of  1785,  ch.  72.  This 
section  of  the  act  of  assembly  has  no  reference  to  a  decree 
made  under  the  circumstances  of  that  now  under  considera- 
tion. By  the  terms  of  the  enactment,  it  embraces  only  appli- 
cations to  the  Chancellor  to  foreclose  mortgages,  filed  by 
mortgagees,  or  their  representatives.  Here  there  is  no  such 
party  complainant  before  the  court.  The  bill  is  filed  by  a 
general  creditor  of  the  mortgagor,  seeking  for  the  payment  of 
his  debt  by  a  sale  of  the  mortgagor's  real  estate,  and  the 
mortgaged  premises  among  the  rest.  Such  a  creditor  is  not 
to  be  delayed  in  the  remedy  he  seeks,  by  giving  time  to  the 
mortgagor,  or  those  claiming  under  him,  to  pay  off  the  in- 
cumbrance. There  is  no  reason  or  object  in  granting  such 
an  indulgence  in  a  case  like  the  present.  The  design  of  the 
legislature,  in  the  enactment  alluded  to,  was  to  give  to  the 
debtor  an  opportunity  of  superseding  the  necessity  for  the 
sale  of  his  mortgaged  estate.  Would  giving  time,  and  pay- 
ment of  the  mortgage,  remove  the  necessity  for  such  sale  in 
the  case  before  us  ?  Certainly  not.  The  sale  must  still  be 
decreed  for  the  payment  of  the  general  creditors  of  the  de- 
ceased. So  far  as  a  sale  of  the  mortgage  premises  is  decreed 
for  the  payment  of  the  mortgage  debt,  it  is  a  mere  incidental 
consequence  to  the  decree,  on  the  general  creditors'  bill, 
resulting  from  the  established  principles  of  courts  of  equity. 

There  is  nothing  in  the  objection  taken  to  the  bill,  that 
it  does  not  allege  the  insufficiency  of  the  personal  assets  to 
pay  the  debts  of  the  deceased.  That  allegation,  though  not 
made  in  the  very  terms  of  the  law,  is  substantially  made  in 
the  bill  before  us,  which  charges  the  continued  existence  of 
the  complainant's  claim,  the  exhaustion  of  the  personal  estate, 
and  exhibits  an  account  settled  by  the  executor  before  the 
Orphans  court,  shewing  the  application  of  the  whole  per- 
sonal fund  to  the  discharge  of  the  debts  of  the  deceased ;  and 
that  some  of  those  debts  were  paid  off  but  in  part.     If  this 
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be  not  a  sufficient  statement  of  a  fact  required  by  the  law  to 
give  jurisdiction  to  the  court  of  Chancery,  it  is  difficult  to 
conceive  any  thing  that  would  be,  short  of  the  use  of  the 
identical  words  contained  in  the  act  of  assembly.  A  particu- 
larity like  this  never  has  been  required  either  at  law  or  in 
equity. 

Another  ground  insisted  on  for  the  reversal  of  this  decree, 
is  that  an  account  preliminary  thereto,  should  have  been  taken 
of  the  disposition  of  the  personal  estate  by  the  executor,  and 
of  the  debts  of  the  deceased  remaining  unpaid  ;  and  in  sup- 
port of  this  ground  but  one  authority  has  been  referred  to, 
viz.  that  of  Callis  and  Semmes  vs.  Ridout  and  Ringgold,  7 
GUI  and  John.  1.  But  this  case  establishes  no  such  rule  or 
practice,  and  rests  solely  on  the  express  provisions  of  the  act 
of  1822,  ch.  65,  under  which  the  commissioners  who  made 
sale  of  part  of  Barnaby  Manor  for  the  payment  of  debts,  were 
required  in  the  first  place  to  give  notice  by  advertisement,  in 
newspapers  in  the  state  of  Maryland  and  District  of  Colum- 
bia, to  the  creditors  to  exhibit  to  the  commissioners  their 
claims,  supported  by  legal  evidence,  on  or  before  the  first 
day  of  June  next  thereafter,  and  immediately  after  the  said 
first  day  of  June,  to  proceed  to  sell  such  part  of  Barnaby 
Manor  as  may  be  sufficient  to  discharge  the  debts  which  shall 
have  been  proved  to  the  satisfaction  of  the  said  commission- 
ers. The  decision  in  this  case  was  made,  not  under  any  rule 
or  practice  of  the  court  of  Chancery,  but  in  conformity  to  the 
peculiar  provisions  of  this  particular  act  of  assembly.  The 
practice  under  the  act  of  1785,  ch.  72,  has  always  been  the 
reverse  of  that  now  contended  for ;  and  great  injustice  would 
be  done  to  creditors  by  its  change.  If  no  sale  of  the  fund 
provided  by  law  for  the  payment  of  debts,  is  to  be  decreed, 
no  creditor  to  be  paid  until  all  litigation  as  to  claims  against 
the  deceased  shall  have  terminated,  the  rights  of  creditors 
will  be  in  a  more  deplorable  condition  than  any  wise  system 
of  legislation  ever  designed  to  place  them.  The  exercise  of 
that  conservative  power  exerted  by  courts  of  equity  in  selling 
for  the  benefit  of  those  concerned,  property  in  litigation,  and 
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preserving  its  fruits  for  those  who  may  shew  themselves  enti- 
tled, would  be  arrested ;  heirs  and  devisees,  that  they  might 
continue  in  the  possession  and  enjoyment  of  the  real  estate  of 
their  ancestor,  liable  to  the  payment  of  his  debts,  would  be 
tempted  to  engage  in  and  protract  litigation  with  his  credi- 
tors to  an  almost  interminable  duration,  to  the  ruin  and  injury 
of  creditors,  and  destruction  of  the  property  assigned  by  the 
law  for  the  payment  of  claims.  Permit  the  Chancery  court 
to  interpose,  in  the  usual  mode,  its  protecting  power ;  take 
possession  of  the  property,  and  convert  it  into  the  appropriate 
medium  for  distribution,  and  creditors  are  subjected  to  no 
such  delays  and  oppression.  All  parties  will  be  interested 
in  avoiding  useless  controversies.  To  such  an  objection, 
at  such  a  time,  and  under  the  present  circumstances,  this 
court  should  listen  with  a  most  reluctant  ear.  With  the  ac- 
count of  the  administration  of  the  personal  estate,  as  rendered 
by  the  executor,  the  complainant  was  satisfied.  It  contained 
all  he  wished  to  discover ;  he  sought  no  relief  as  against  the 
executor  ;  he  therefore  required  no  further  account  from  him. 
Did  any  of  the  defendants,  in  their  answers,  call  for  such  an 
account  ?  No.  Did  either  complainant  or  defendants  ask  of 
the  Chancellor  a  statement  of  the  claims  against  the  deceased, 
as  preliminary  to  a  decree  ?  Neither.  With  what  kind  of  grace 
then,  do  they  stand  before  this  tribunal,  seeking  a  reversal  of 
the  decree,  because  it  was  not  ordered  in  the  court  below ; 
even  conceding  that  such  an  application,  if  applied  for,  would 
there  have  been  granted.  No  account  having  been  prayed 
for  by  any  of  the  parties  in  the  court  below,  it  cannot  be  re- 
lied on  in  the  appellate  court  as  a  ground  for  the  reversal  of 
the  decree,  say  the  house  of  lords  in  Chamley  vs.  Lord  Dun- 
saney,  2  Sch.  and  Lef.  712. 

It  has  also  been  insisted  that  the  decree  is  erroneous,  in 
not  decreeing  payment  of  the  debts  of  the  deceased,  by  a  just 
contribution  imposed  upon  the  property  of  each  devisee. 
Such  a  decree,  it  is  manifest,  it  was  not  in  the  power  of  the 
Chancellor  to  have  made,  as  no  statement  of  the  claims 
against  the  deceased  had  been  made,  or  adjudicated  on,  by 
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the  court ;  without  which,  a  decree  of  payment  by  way  of 
contribution  was  wholly  impracticable.  But  if  such  state- 
ment had  been  made,  and  confirmed  by  the  court,  it  would 
have  been  error  in  the  Chancellor  to  have  passed  such  a 
decree.  That  even  as  to  the  bank  claim,  a  decree  for  its 
payment  by  contribution  by  the  several  devisees  of  Marengo, 
wTould  not  have  been  authorized.  See  1  Pow.  mwtgage,  339, 
note  (3),  and  Hughes  vs.  Edwards,  8  Wheat.  501.  A  fortiori 
would  such  a  decree  be  unwarranted,  in  respect  to  the  claims 
of  creditors ;  the  reasons  against  it  in  the  latter  case  being 
far  more  numerous  and  controlling,  than  in  the  former.  In 
fact  the  decree  for  contribution  is  not  a  decree  affecting  the 
rights  of  the  complainant,  or  passed  between  him  and  the 
defendants,  but  is  an  adjudication  between  the  defendants 
themselves,  settling  their  rights  and  liabilities,  in  respect  to 
each  other,  and  is  made  after  the  claims  against  them,  of  the 
complainant  and  all  other  creditors  of  the  deceased  have  been 
definitively  adjusted. 

In  authorizing  the  sale  of  that  part  of  Marengo,  conveyed 
by  Fayette  Gibson  to  Edward  Lloyd,  it  is  insisted,  that  the 
decree  is  erroneous  upon  several  grounds.  1st  It  is  urged 
that  Edward  Lloyd,  having  in  his  answers  set  up  the  defence 
of  his  being  a  bona  fide  purchaser  for  valuable  consideration, 
without  notice  either  of  the  claim  of  the  complainant,  or  that 
the  personal  estate  of  the  deceased  was  insufficient  for  the 
payment  of  his  debts,  is  protected  as  such  against  all  claims 
of  the  complainant,  as  a  general  creditor  of  the  deceased. 

On  the  existence  of  such  protection,  abstractedly  consi- 
dered, we  mean  to  express  no  opinion,  but  to  its  existence  in 
the  circumstances  under  which  it  is  here  claimed,  we  cannot 
yield  our  assent.  It  is  apparent  from  the  answer  of  Lloyd, 
and  his  conveyance  from  Fayette  Gibson,  that  at  the  time  of 
the  conveyance  he  knew  that  Fayette  Gibson  acquired  title  to 
the  land  conveyed,  as  devisee  of  his  deceased  father,  Jacob 
Gibson ;  and  whether  such  fact  was  actually  known  to  him  or 
not,  is  immaterial,  the  law  imputes  such  knowledge  as  neces- 
sarily acquired  in  the  examination  of  the  title  to  the  property 
14  v.10 
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conveyed  to  him,  and  also  imputes  to  him  the  knowledge  of 
the  provisions  of  the  act  1785,  ch.  72,  sec.  5,  which  made 
Jacob  Gibson's  real  estate  chargeable  with  the  payment  of 
his  debts  in  the  event  of  his  personal  estate  proving  insuffi- 
cient therefor.  Possessing  this  knowledge,  he  was  put  upon 
the  inquiry  ;  it  was  his  duty  to  have  ascertained  whether  the 
personal  estate  was  sufficient  for  the  payment  of  the  debts  of 
the  deceased.  Had  he  have  used  reasonable  diligence  in  the 
examination  of  this  fact,  he  would  have  found  that  when  he 
received  the  conveyance  from  Fayette  Gibson,  the  executor 
had  passed  no  account  shewing  the  payment  of  the  debts, 
that  there  was  then  pending  in  Talbot  county  court,  against 
the  executors  of  Jacob  Gibson,  a  suit  for  the  recovery  of  the 
very  debt  which  the  complainant  seeks  to  recover  by  his 
present  bill,  indeed  it  is  manifest  from  the  answer  of  Lloyd 
himself,  that  he  knew  the  debts  of  the  deceased  had  not  been 
all  paid  out  of  the  personalty.  He  states  that  the  whole  pur- 
chase money  for  the  land  conveyed  to  him  was  applied 
towards  the  payment  of  three  enumerated  debts  of  Jacob 
Gibson,  and  this  application  was  made  not  by  the  executors, 
but  by  one  of  the  devisees,  who  had  sold  a  part  of  the  pro- 
perty devised  to  him.  It  may  be  suggested  that  perhaps 
this  payment  of  the  deceased's  debts  was  on  account  of  the 
mortgage  debt  due  by  Fayette  Gibson  to  Edward  R.  Gibson, 
the  executor,  as  shewn  by  exhibit  No.  8.  But  such  an  inti- 
mation is  not  warranted  by  the  facts  in  proof  before  us,  not 
only  because  no  part  of  the  mortgage  debt  was  payable 
until  more  than  twelve  months  afterwards,  but  because  the 
debt  to  secure  which  the  mortgage  was  executed,  had  no 
existence,  until  several  months  after  the  payments  made  out 
of  the  purchase  money  of  the  land  conveyed  to  Lloyd.  It  is 
an  evidence  of  singular  neglect  on  the  part  of  a  purchaser 
that  he  should  receive  a  conveyance  for  lands  from  a  devisee, 
the  value  of  the  title  to  which  in  a  great  measure  depended 
on  the  sufficiency  of  the  personal  assets  for  the  payment  of 
the  testator's  debts ;  that  he  should  by  arrangement  between 
himself  and  the  devisee,  who  was  not  the  executor,  apply 
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the  whole  purchase  money  of  the  land  conveyed  to  him,  to 
the  payment  of  three  of  those  debts,  one  of  which  had  con- 
tinued due  to  himself  between  three  and  four  years  since  the 
testator's  death,  and  before  its  payment  by  the  purchase 
aforesaid,  and  yet  under  all  these  circumstances,  and  during 
that  period,  he  had  no  reason  to  suspect  nor  does  it  appear 
that  he  ever  inquired  into  the  sufficiency  of  the  personal 
estate  for  the  payment  of  debts. 

The  second  ground  assigned  as  error  in  the  decree  autho- 
rizing the  sale  of  Edward  Lloyd's  part  of  Marengo,  is  that 
the  whole  purchase  money  therefor  having  been  applied  to 
the  payment  of  Jacob  Gibson's  debts,  the  purchaser  should  be 
protected  in  his  title.  The  answer  to  this  is,  that  the  facts 
sated  in  Lloyd's  answer  were  traversed,  and  that  no  proof 
whatever  has  been  offered  to  sustain  them  ;  that  if  full  proof 
thereof  has  been  offered,  no  devisee  or  person  claiming  under 
him,  has  the  power  of  depriving  the  creditors  of  the  benefit  of 
obtaining  the  highest  price  which  the  property  devised  will 
produce,  when  offered  at  public  sale  under  the  proper  autho- 
rity. By  making  a  private  sale  thereof,  and  applying  the 
proceeds  in  payment  of  the  debts  of  particular  creditors,  such 
a  state  of  things  should  have  its  influence  with  the  trustee  in 
selecting  the  particular  parts  of  Jacob  Gibson's  real  estate, 
which  it  might  be  found  necessary  to  sell ;  but  does  not 
divest  the  Chancellor  of  the  power  of  decreeing  the  sale 
which  possibly  may  be  necessary  for  the  payment  of  debts. 
The  exercise  of  the  discretion  by  the  decree  vested  in  the 
trustee  as  to  the  quantum  and  selection  of  the  particular  parts 
of  the  real  estate  to  be  sold,  is  always  subject  to  the  control 
of  the  sound  discretion  of  the  Chancellor,  whenever  its  exer- 
tion is  properly  invoked. 

Upon  the  principle  of  substitution,  Col.  Lloyd,  or  those 
claiming  under  him,  will  be  subrogated  to  the  rights  of  the 
creditors  whose  debts  he  has  paid.  Had  the  personal  estate 
proved  more  than  sufficient  for  the  payment  of  debts,  the 
devisees  of  Marengo  might  have  called  on  the  executor  to 
the  extent  of  such  excess  to  redeem  the  mortgage,  but  they 
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have  no  equity  as  against  the  devisees  of  other  parts  of  his 
real  estate,  which  would  authorize  their  being  called  on  to 
contribute  for  such  a  purpose. 

The  2d  and  3d  points  filed  by  the  appellants  have  been 
waived. 

It  is  contended,  that  the  allegations  and  prayer  in  the  bill, 
did  not  authorize  the  Chancellor  in  allowing  the  complainant's 
claim  to  the  extent  to  which  he  has  decreed  its  payment.  If 
the  specific  prayer  in  the  bill  of  complaint,  to  be  paid  this 
claim  out  of  the  realty,  be  regarded  as  praying  the  payment 
of  the  whole  amount  of  the  promissory  note  which  he  held, 
independently  of  any  principle  of  substitution,  and  exclusively 
on  the  ground  of  its  being  a  debt  due  by  the  deceased,  for 
the  payment  of  which  there  then  remained  in  the  hands  of 
the  executor  no  personal  assets,  it  must  be  conceded  that 
such  a  prayer  could  not  be  granted,  according  to  the  well 
established  principles  of  equity,  announced  by  this  court 
in  the  case  of  Gist's  adrri'rs  vs.  Cockey  8f  Fendall,  7  Har.  and 
John.  134,  and  the  case  of  CoUinson  vs.  Owens,  6  Gill  and 
John.  4.  But  assume  for  the  sake  of  argument  that  the  com- 
plainant is  not  entitled  to  relief  according  to  his  specific 
prayer  therefor,  is  he  not  entitled  to  full  relief  upon  the 
general  prayer  contained  in  his  bill  Nothing  is  better  set- 
tled than  that  if  a  complainant  cannot  obtain  the  specific 
relief  for  which  he  prays,  he  may  obtain  any  lelief  consistent 
therewith,  warranted  by  the  allegations  in  his  bill,  provided 
it  contains  a  prayer  for  general  relief.  Do  the  allegations  in 
the  bill  warrant  a  decree  for  the  payment  out  of  the  real 
estate,  of  the  amount  of  the  complainant's  claim,  is  the  con- 
sequent inquiry  ?  In  our  opinion  it  does;  it  contains  all  the 
material  statements  of  facts,  necessary  to  shew  the  existence 
of  the  debt  at  the  death  of  Jacob  Gibson,  and  its  subsequent 
non-payment !  It  then  charges  that  the  personal  estate  has 
been  exhausted  in  the  payment  of  debts,  and  exhibits  an 
account  passed  by  the  executor  before  the  Orphans  court, 
proving  that  fact,  and  shewing  the  name  of  each  creditor, 
and  the  amount  of  the  debt  due  him  by  the  deceased,  which 
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has  been  paid  out  of  the  personal  assets,  -which  is  in  effect 
the  same  thing  as  if  the  bill  had  at  full  length,  and  in  the 
most  formal  manner,  charged  that  Jacob  Gibson  died  indebted 
to  each  of  the  creditors,  nominatim,  who  are  mentioned  in  the 
said  account,  for  the  amount  therein  stated  to  have  been  paid 
to  them,  and  that  such  payments  had  been  made  out  of  the 
personal  assets  of  the  deceased.  Upon  a  bill  with  such  a 
statement  of  facts,  and  prayer  for  general  relief,  could  a  court 
of  equity  deny  to  the  complainant  the  right  of  substitution  ? 
Assuredly  not.  The  right  of  substitution  is  not  a  matter  of 
fact,  which  a  party  must  allege  to  entitle  him  to  its  benefit, 
but  is  the  conclusion  of  law  or  equity  drawn  by  the  court 
from  the  statement  of  facts  out  of  which  it  arises.  The 
solicitors  of  the  defendants  contend,  there  is  no  allegation  in 
the  bill,  or  proof  in  the  cause,  that  the  claims  mentioned  in 
the  account  exhibited  from  the  Orphans  court,  are  chargeable 
upon  the  real  estate,  to  the  extent  of  the  insufficiency  of  the 
personal  assets.  If  the  substance  and  effect  of  the  bill  be  as 
we  assume  it,  such  an  allegation  is  wholly  unnecessary ;  it  is 
the  necessary  inference  of  law  to  be  drawn  by  the  court  from 
the  act  of  1785,  ch.  72,  when  the  facts  are  proved  or  admit- 
ted before  it,  unless  such  inference  be  repelled  by  some  plea 
or  matter  in  avoidance.  There  is  no  such  plea  or  matter  of 
avoidance,  except  as  to  the  Tiltons,  relied  on  or  proved  in  the 
record  before  us,  and  as  between  the  complainant  and  defen- 
dants, no  such  plea  or  matter  of  avoidance  can  ever  arise 
upon  any  future  stage  of  the  proceedings  in  this  cause. 

The  complainant's  claim  as  far  as  the  correctness  of  the 
Chancellor's  decree  is  involved,  must  stand  or  fall  upon  the 
proofs  and  proceedings  now  in  the  record.  Can  it  stand  this 
test,  is  the  next  question  to  be  inquired  into  ? 

If  the  allegations  of  the  bill  be  by  the  answers  admitted,  or 
being  put  in  issue  be  proved,  or  being  neither  admitted  or 
denied  be  proved,  or  a  decree  pro  confesso  be  had  against  the 
defendants,  as  against  all  the  defendants  who  are  suijuris> 
the  result  is  the  same.  A  decree  for  the  sale  of  the  real 
estate  for  the  payment  of  the  complainant's  claim,  passes  as 
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a  matter  of  course,  he  being  substituted  as  against  the  realty, 
to  the  rights  of  those  creditors  whose  claims  have  been  satis- 
fied out  of  his  proportion  of  the  personalty.  How  then  in 
these  respects  stands  the  complainant  before  us  ?  In  a  very 
different  condition  from  the  complainant  in  Collinson  vs. 
Owens,  where  the  defendant  relied  on  the  statute  of  limita- 
tions, and  the  false  and  fraudulent  character  of  the  claims, 
under  which  the  right  of  substitution  was  claimed.  Here  the 
statute  of  limitations  has  been  in  no  wise  interposed,  to  arrest 
his  pursuit  of  the  right  of  substitution. 

As  far  as  concerns  the  interests  of  Edward  R.  Gibson, 
Frances  Tilton,  Nancy  Gibson,  Joseph  W.  Reynolds  and 
Anne  his  wife,  and  Rigby  Hopkins,  he  has  obtained  a  decree 
pro  confesso,  and  his  right  to  a  decree  against  them  cannot 
therefore  be  questioned. 

Is  he  entitled  to  the  same  relief  against  the  defendants 
who  have  answered  ?  we  will  proceed  to  examine.  The 
answer  of  Fayette  Gibson  admits  all  the  material  allegations 
charged  in  the  bill,  and  consequently  as  to  him,  there  is  no 
error  in  the  decree  appealed  from. 

As  to  the  heirs  of  Harriet  Bennett,  she  by  her  answer 
having  admitted  none  of  the  claims  paid  by  the  executor,  in 
virtue  of  which  substitution  is  sought,  no  decree  could  have 
been  passed  against  them,  founded  on  such  substitution ;  but 
the  complainant's  debt  proprio  jure,  having  been  admitted  by 
Harriet  Bennett,  and  indeed  fully  established  by  proof,  the 
property  devised  to  her  becomes  liable  to  sale,  to  meet  its 
just  contribution  to  the  payment  of  so  much  of  the  com- 
plainant's debt  as  remains  unsatisfied. 

After  deducting  therefrom  its  pro  rata  distribution  of  the 
personalty.  The  lands  conveyed  by  Fayette  Gibson  to  John 
W.  Blake  stand  in  the  same  situation. 

Several  objections  to  the  decree  founded  on  the  answer  of 
Edward  Lloyd  have  been  urged ;  some  of  which  form  no 
ground  for  the  reversal  of  the  Chancellor's  decree,  and  may 
perhaps  never  necessarily  arise  in  the  cause ;  or  if  they  do,  it 
is  after  the  proceeds  of  sale,  under  the  decree,  are  brought 
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into  the  court  for  distribution.  Of  this  character  is  the  ex- 
ception taken  on  behalf  of  the  devisees  of  Marengo,  that  by 
the  agreement  between  the  Farmers'  Bank  and  Lloyd,  (to 
which  it  does  not  appear  that  the  devisees  of  Jacob  Gibson 
ever  assented,)  the  bank  has  released  a  portion  of  the  secu- 
rity which  it  held  for  the  payment  of  its  debts,  and  that  to 
the  extent  of  the  security  thus  relinquished,  in  the  proportion 
that  the  value  thereof  bears  to  the  value  of  Marengo  entire, 
they  are  to  be  exonerated  from  the  payment  of  the  mortgage 
debt  to  the  bank.  If  it  should  turn  out  that  the  residue  of 
that  part  of  Marengo  devised  to  Fayette  Gibson,  and  not  by 
him  conveyed  to  Edward  Lloyd  or  John  W.  Blake,  united 
with  the  other  parts  of  Marengo,  to  which  Fayette  Gibson 
was  entitled,  after  paying  their  just  contribution  towards  the 
mortgage  debt,  and  all  other  debts  of  the  deceased,  should 
prove  inadequate  to  the  payment  of  that  portion  of  the  mort- 
gage, which  the  part  of  Marengo  devised  to  Fayette  Gibson 
was  bound  to  contribute;  then  in  reference  to  the  other  devi- 
sees, owners  of  Marengo,  the  mortgage  debt  to  the  bank 
must  be  deemed  satisfied  and  paid,  to  the  extent  of  such 
inadequacy. 

The  principle  upon  which  the  other  parts  of  Marengo, 
owned  by  Fayette  Gibson,  otherwise  than  by  devise,  are  sub- 
jected to  the  payment  of  the  contribution  properly  chargeable 
on  the  part  of  Marengo,  devised  to  him,  is,  that  by  the  cove- 
nants in  his  deed  to  Lloyd,  he  is  bound  to  indemnify  him 
against  the  mortgage  debt,  that  but  for  the  agreement  between 
Lloyd  and  the  Bank,  the  land  conveyed  to  Lloyd  would  have 
been  answerable  for  its  proportion  of  the  Bank  debt ;  that  a 
part  of  the  consideration  of  the  agreement,  and  one  of  its 
express  stipulations  was,  that  the  Bank  should  retain  its  right 
of  enforcing  the  payment  of  its  debt,  out  of  all  that  part  of 
Marengo  not  embraced  by  the  conveyance  to  Lloyd.  If  then 
Fayette  Gibson  seeks  against  the  Bank,  protection  in  a  court 
of  equity,  under  this  agreement,  he  must  hold  himself  bound 
by  its  stipulations.  The  exemption  which  he  could  success- 
fully claim,  and  which  could  be  extended  to  him,  rests  upon 
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the  broad  principles  of  natural  justice  and  equity ;  and  an 
application  for  it  could  not  be  countenanced  by  a  court  of 
Chancer}-,  but  on  his  acquiescence  in  all  the  provisions  of 
the  agreement. 

It  has  also  been  objected  to  the  decree  on  the  behalf  of  the 
devisees  of  Jacob  Gibson,  other  than  those  of  Marengo,  that 
the  Bank,  by  its  agreement,  having  surrendered  a  portion  of 
its  security  for  the  payment  of  its  debt,  thereby  discharges 
them  from  liability,  to  the  extent  of  the  loss  sustained  by 
such  surrender.  Of  the  soundness  of  this  position  there  can 
be  no  doubt,  but  that  it  shews  error  in  the  Chancellor's  de- 
cree so  as  to  authorize  its  reversal,  is  by  no  means  apparent. 

In  the  first  place  non  constat,  that  any  loss  ever  will  accrue 
to  the  complaining  devisees,  in  consequence  of  the  agreement 
between  the  Bank  and  Lloyd.  It  may  be  that  Fayette  Gib' 
son's  remaining  interest  in  the  lands  devised  to  him,  so  far  as 
the  same  are  properly  chargeable  therewith,  is  amply  suffi- 
cient to  pay  his  proportionate  contribution  to  the  payment  of 
the  mortgage,  and  other  debts  of  his  deceased  father.  We 
cannot,  a  priori,  assume  the  contrary,  and  make  it  the  basis 
for  reversing  the  decree.  But  suppose  such  an  assumption 
were  made,  is  there  any  thing  in  the  decree  inconsistent 
therewith?  It  is  true  it  directs  a  sale  of  the  real  estate  of 
Jacob  Gibson,  or  so  much  thereof  as  may  be  necessary  for 
that  purpose,  for  the  payment  of  the  mortgage  claim  of  the 
defendants,  T7te  President,  Directors  and  Company  of  the 
Farmers'  Bank  of  Maryland,  and  the  claim  of  the  complain- 
ant as  stated  in  the  proceedings,  and  all  other  debts  due  from 
the  said  Jacob  Gibson,  deceased.  But  it  would  be  a  perver- 
sion of  the  meaning  of  the  decree,  to  interpret  it,  as  directing 
the  proceeds  of  sale  to  be  rateably  distributed  between  the 
Bank,  the  complainant  and  all  other  creditors,  without  refer- 
ence to  the  liens,  and  priorities  of  the  several  claimants,  to 
the  proceeds  of  sale  of  the  respective  portions  of  property 
sold ;  or  that  if  when  applying  the  avails  of  the  mortgaged 
premises  to  the  payment  of  the  mortgage  debt,  it  should  ap- 
pear upon  the  established  principles  of  equity,  that  a  larger 
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portion  thereof  was  extinguished  and  satisfied  by  the  mort- 
gaged estate,  than  was  in  point  of  fact  paid  to  the  mortgagee, 
the  Chancellor  would  inequitably  award  to  the  mortgagee, 
when  standing  before  him  as  a  general  creditor,  a  larger  pro- 
portion of  the  proceeds  of  the  sale  of  the  residue  of  the  real 
estate  of  the  deceased,  than  was  actually  due.  Although 
the  decree  directs  the  sale  for  the  benefit  of  all  the  creditors, 
and  against  all  the  devisees,  its  meaning  was  reddendo  sin- 
gula singulis,  according  to  their  respective  equities,  as  appa- 
rent from  the  record. 

In  truth  these  questions  were  not  presented,  by  the  facts 
before  the  Chancellor,  at  the  time  of  the  decree ;  they  may  or 
may  not  ever  arise  in  the  cause,  and  can  regularly  only  do 
so,  when  the  proceeds  of  sale  are  brought  into  court  for  dis- 
tribution, and  consequently  can  form  no  ground  for  the 
reversal  of  the  present  decree. 

The  decree  is  further  objected  to,  because  the  rights  of 
the  widow,  under  the  will  of  her  husband,  have  not  been  re- 
served ;  and  this  objection  we  think  well  founded.  By  the 
5th  section  of  the  act  of  1798,  ch.  101,  sub  ch.  13,  speaking 
of  the  bar  which  is  created  by  that  act  of  assembly,  by  the 
widow's  acceptance  of  the  devises  made  to  her  by  the  will 
of  her  husband,  it  is  declared  to  be  the  intent  of  the  act  of 
assembly,  and  consonant  to  justice,  that  a  widow  accepting 
or  abiding  by  a  devise  in  lieu  of  her  legal  right,  shall  be 
considered  as  a  purchaser  for  a  fair  consideration.  The 
decree  of  the  Chancellor  makes  no  reservation  of  the  rights  of 
the  widow  under  the  will  of  Jacob  Gibson,  but  declares  that 
the  purchasers  from  the  trustee  shall  hold  the  property  sold 
to  them,  free,  clear  and  discharged  from  all  claims  of  the 
parties  to  this  cause,  of  whom  Rebecca  Gibson,  the  widow,  is 
one.  To  conform  to  the  act  of  assembly  the  decree  should 
have  ordered  the  sales  to  be  made  by  the  trustee  subject  to 
the  devises  made  to  Rebecca  Gibson,  by  the  last  will  and 
testament  of  the  deceased.  There  is  no  intimation  in  the 
bill,  or  proof  in  the  cause,  that  the  provision  made  for  the 
wife  by  the  will  is  fraudulent,  in  being  greater  than  the  value 
15  v.10 
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of  her  common  law  rights,  and  therefore  unjust  and  injurious 
to  creditors.  She  is  therefore  entitled  to  the  benefit  of  all 
the  bequests  and  devises  made  to  her  by  the  will  as  a  pur- 
chaser for  a  fair  consideration. 

The  reversal  of  the  decree  is  also  urged  upon  another 
ground,  which  we  think  supported  by  the  construction  always 
heretofore  given  to  such  decrees.  In  the  commencement  of 
the  decree,  the  Chancellor  declares,  that  the  claim  of  the 
complainant  is  established  to  his  satisfaction,  except  as 
against  the  defendants,  James  Tilton  and  Clara  Tilton,  to 
the  extent  of  whose  interest,  it  is  barred  by  the  act  of  limita- 
tions, and  in  a  subsequent  part  of  the  decree,  he  orders  that 
the  real  estate  of  the  said  Jacob  Gibson,  deceased,  or  so  much 
thereof  as  may  be  necessary,  be  sold,  for  the  payment  of  the 
claim  of  the  complainant,  meaning  of  course,  as  he  has  above 
stated  it  to  be  established,  except  as  against  the  Tiltons; 
with  that  exception,  the  whole  claim  of  the  complainant  is 
decreed  to  be  paid,  out  of  the  proceeds  of  sale,  of  all  the 
devised  property  held  by  the  defendants. 

According  to  the  views  of  this  court,  as  expressed  in  the 
preceding  parts  of  this  opinion,  this  decree  does  injustice  to 
the  following  defendants,  and  is  therefore  erroneous  as  to 
them ;  viz.  Edward  Lloyd,  Harriet  Bennett  and  John  Wilson 
Blake's  heirs.  But  inasmuch  as  sufficient  appears  in  the 
record,  to  shew  that  a  decree  for  the  sale  of  the  real  estate  of 
Jacob  Gibson,  or  so  much  thereof  as  may  be  necessary  for 
that  purpose,  for  the  payment  of  his  debt,  ought  to  have  been 
passed ;  this  court  will  not  reverse  the  entire  decree  for  the 
errors  which  we  have  recognized  as  imputable  to  it;  but  will 
affirm  the  decree  without  costs  in  this  court,  so  far  as  it  re- 
lates to  the  sale  of  said  real  estate,  for  the  payment  of  the 
debts  due  by  the  said  Jacob  Gibson,  and  particularly  the  claim 
of  the  complainant,  as  the  same  shall  hereafter  be  stated  by 
the  auditor  of  the  court  of  Chancery,  under  the  direction  of 
the  Chancellor,  upon  the  proceedings,  exhibits,  and  proofs 
now  in  the  record ;  and  in  accordance  with  the  view  ex- 
pressed by  this  court,  in  the  aforegoing  opinion,  provided 
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that  such  sale  shall  not  be  made  of  that  part  of  the  said  real 
estate  to  which  the  defendant,  Clara  Tilton,  is  entitled,  and 
provided,  that  in  such  sale,  the  rights  of  the  defendant, 
James  Tilton,  and  of  the  defendant,  Rebecca  Gibson,  under 
the  last  will  and  testament  of  her  husband,  Jacob  Gibson,  be 
expressly  reserved.  The  right  of  substitution  is  to  be  allowed 
in  stating  the  complainant's  claim,  and  those  of  all  other  un- 
paid creditors,  as  against  all  the  defendants,  (except  Rebecca 
Gibson,)  against  whom  a  decree  pro  confesso  has  been 
passed  ;  but  such  right  is  to  be  denied  to  the  complainant,  as 
against  the  heirs  of  Edward  Lloyd,  Harriet  Bennett  and  John 
Wilson  Blake  ;  nor  is  it  to  be  extended  to  the  other  creditors 
of  Jacob  Gibson,  against  the  heirs  of  the  last  mentioned  three 
defendants,  unless  such  creditors  shall  shew  themselves  enti- 
tled thereto,  by  the  necessary  proofs  and  vouchers  taken 
under  a  commission  issued  for  that  purpose,  or  before  the 
auditor  of  the  court  of  Chancery. 

It  is  thereupon  this  ninth  day  of  February,  in  the  year 
eighteen  hundred  and  thirty-nine,  by  the  court  of  Appeals 
for  the  Western  Shore,  adjudged,  ordered,  and  decreed,  that 
the  decree  of  the  court  of  Chancery  passed  in  this  cause  on 
the  13th  day  of  May,  in  the  year  eighteen  hundred  and  thirty- 
six,  be  and  the  same  is  hereby  affirmed,  so  far  as  the  same  is 
consistent  with  the  annexed  opinion,  and  so  far  as  the  same 
is  inconsistent  therewith,  the  said  decree  is  hereby  reversed 
and  annulled,  and  the  sale  of  the  real  estate  hereby  decreed, 
is  to  be  subject  to  the  rights  of  Rebecca  Gibson,  the  widow 
of  the  deceased ;  and  that  part  of  the  Chancellor's  decree, 
which  directs  a  sale  of  the  real  estate  of  Jacob  Gibson,  for 
the  payment  of  the  mortgage  debt  due  The  President,  Direc- 
tors and  Company  of  the  Farmers'  Bank  of  Maryland,  is  to 
be  understood  only,  as  applicable  to  the  sale  of  the  mortgaged 
premises  ;  whenever  the  Bank  may  claim  in  its  character  of 
a  general  creditor,  it  comes  in,  as  do  other  creditors,  not 
named  in  the  bill ;  and  the  reservation  in  said  decree,  of  the 
rights  of  the  said  James  Tilton,  is  not  to  be  understood  as 
applying  to  .any  part  of  the  mortgage  premises  to  the  preju- 
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dice  of  the  rights  of  The  President,  Directors  and  Company 
of  the  Farmers1  Bank  of  Maryland. 

And  it  is  further  adjudged,  ordered  and  decreed,  that  the 
costs  incurred  by  the  appellees  in  this  court,  shall  be  paid  to 
them  out  of  the  proceeds  of  any  sale  or  sales  which  may  be 
made  under  this  decree.  And  that  this  cause  be  and  the 
same  is  hereby  remanded  to  the  court  of  Chancery,  with 
power  to  pass  such  further  decrees  or  orders  as  may  be 
necessary  to  carry  into  effect  this  decree. 


Richard  Lamar  vs.  Moses  McNamee. — December,  1S38. 

The  principle  seems  to  be  well  established,  that  though  a  tenant  who  has 
quitted,  in  pursuance  of  a  parol  license  from  his  landlord,  and  without 
having  given  a  notice  to  quit,  remains  liable,  yet  if  the  landlord  accepts  a 
third  person  as  his  tenant,  the  acceptance  of  such  substituted  tenant  ope- 
rates as  a  surrender  in  law  of  the  first  tenant's  time. 

And  if  the  tenant  abandons  the  possession  in  pursuance  of  a  parol  agreement 
with  his  landlord,  and  the  latter  takes  possession  himself,  the  same  result 
will  follow,  and  the  tenant's  liability  for  rent  is  at  an  end. 

Where  it  was  agreed  by  parol  between  landlord  and  tenant,  that  the  latter 
should  give  up  his  unexpired  term  in  a  lease,  and  certain  claims  which  he 
had  for  repairs  done  to  the  demised  premises,  in  consideration  of  which 
the  landlord  promised  to  pay  the  tenant  a  certain  sum  of  money,  and  the 
tenant  actually  on  the  same  day  surrendered,  and  the  landlord  took  posses- 
sion ;  it  was  held,  that  an  action  by  the  tenant  for  the  money  was  main- 
tainable. 

When  the  contracting  parties  are  both  competent  to  contract,  mutuality  of 
obligation  is  essential  to  its  obligatory  force  upon  either,  and  if  both  are 
not  bound,  neither  is  bound. 

Appeal  from  Allegany  county  court. 

This  was  an  action  of  trespass  upon  the  case  brought  by 
Moses  McNamee  against  Richard  Lamar,  on  the  11th  June, 
1836.  The  plaintiff  declared  that  he  was  lawfully  possessed 
of  a  certain  saw-mill  and  premises  as  tenant  to  the  said 
Richard,  on  which  he  had  expended  large  sums  of  money  in 
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improving  and  repairing  the  same,  and  whereas  the  said 
Richard  was  desirous  of  obtaining  possession  of  the  same, 
and  there  being  a  dispute  and  difficulty  between  the  said 
parties  in  relation  to  the  possession  of,  and  expenditures 
upon  the  said  property,  the  said  Richard  did  undertake  and 
promise  the  said  Moses,  that  if  he  the  said  Moses  would  sur- 
render and  give  up  to  him  the  said  Richard,  the  possession 
of  the  said  saw-mill  and  premises,  and  quit  all  claim  for 
repairs,  &c.  he  the  said  Richard  would  pay,  &c.  That  con- 
fiding in  such  promise  of  the  said  Richard,  afterwards,  &c. 
he  the  said  Moses,  did  deliver  up  and  surrender  to  him  the 
said  premises,  and  did  quit  all  claim  and  demand,  whereupon 
the  said  Richard  became  liable  to  pay,  &c.  and  in  considera- 
tion thereof  undertook,  &c. 

The  2nd  count  was  on  a  written  lease  and  agreement  for  a 
surrender  executed ;  and  the  3d  upon  an  insimul  computas- 
sent.     The  defendant  pleaded  the  general  issue. 

At  the  trial  of  the  cause  the  plaintiff  produced  Isaac 
Wigfield,  a  competent  witness,  who  testified  that  on  the 
11th  day  of  August,  1834,  he  was  called  upon  by  the  plain- 
tiff and  defendant  to  settle  a  dispute  between  them,  relative 
to  a  certain  saw-mill,  then  held  by  lease  in  writing  by  the 
said  plaintiff,  of  him  the  said  defendant,  and  that  said  lease 
would  expire  on  the  1st  day  of  April,  1835,  next  ensuing, 
and  also  some  unsettled  accounts  existing  between  said  par- 
ties relative  to  said  leased  premises. 

The  plaintiff  also  offered  in  evidence,  that  the  plaintiff 
agreed  to  and  with  said  defendant  to  give  up  and  surrender 
to  him  the  said  defendant,  the  possession  of  said  saw-mill 
and  premises,  so  leased  as  aforesaid,  on  the  said  11th  day  of 
August,  1834,  and  also  to  release  and  give  up  his  claims 
against  the  defendant,  for  sundry  sums  of  money  laid  out  by 
the  plaintiff  in  repairing  the  said  leased  premises,  in  con- 
sideration of  which  the  defendant  promised  to  pay  the  said 
plaintiff,  the  sum  of  one  hundred  and  thirty-six  dollars,  for 
the  recovery  of  which  this  action  was  brought.  The  plaintiff 
then  offered  to  prove  by  said  witness,  that  in  pursuance  of 
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said  agreement,  he  the  plaintiff,  did  on  the  same  day  surren- 
der and  give  up  to  the  said  defendant,  the  actual  possession 
of  said  leased  premises,  and  that  the  defendant  has  from  that 
day  held  possession  of  the  same,  and  that  the  plaintiff  had 
abandoned  or  given  up  his  claims  for  the  repairs  of  the  said 
leased  premises.  Upon  this  evidence  the  defendant  prayed 
the  court  to  instruct  the  jury  that  the  plaintiff  was  not  entitled 
to  recover,  because  the  said  agreement  was  by  parol  and  not 
in  writing,  and  void  within  the  statute  of  frauds.  But  the 
court  (Shriver  and  T.  Buchanan  A.  J.)  overruled  this  ob- 
jection, and  permitted  the  evidence  to  go  to  the  jury.  The 
defendant  excepted. 

The  verdict  and  judgment  being  against  the  defendant,  he 
brought  the  present  appeal. 

The  cause  was  submitted  on  notes  of  counsel  to  Bucha- 
nan, Ch.  J.,  Stephen,  Archer,  Dorsey,  Chambers,  and 
Spence,  Judges. 

By  T.  Perry,  for  the  appellant. 

The  bill  of  exceptions  presents  to  the  consideration  of  this 
court,  the  question :  can  a  tenant  having  agreed  to  surren- 
der the  unexpired  term  of  a  lease  in  writing,  to  his  landlord, 
prove  the  surrender  by  parol  evidence,  or  do  the  facts  es- 
tablish a  surrender  in  law  ? 

The  appellant  in  the  court  below  contended,  that  parol 
evidence  of  such  a  surrender  was  inadmissible,  but  the  court 
overruled  the  objection. 

By  the  common  law,  lands  in  possession  could  be  surren- 
dered without  deed  or  delivery,  but  since  the  enactment  of 
29  Charles,  ch.  2,  s.  3,  "  no  leases,  estates  or  interests,  either 
of  freehold  or  terms  of  years,  or  any  uncertain  interest  shall 
be  assigned,  granted  or  surrendered,  unless  it  be  by  deed  or 
note  in  writing,  signed  by  the  party  so  assigning,  granting 
or  surrendering  the  same,  or  their  assent  thereunto  lawfully 
authorized  by  writing,  or  by  act  or  operation  of  law."  Vide 
Roberts  on  Frauds ,  p.  241.     It  is  thus  evident  that  the  com- 
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mon  law  doctrine  has  been  materially  changed  by  the  statute 
of  frauds.  The  plaintiff  below  offered  parol  evidence  of  his 
performance  of  the  agreement,  namely,  his  surrender  of  the 
unexpired  term  of  his  written  lease,  he  produced  no  deed,  he 
offered  no  note  or  memorandum  in  writing,  which  the  appel- 
lant contends  is  made  essential  to  give  force  and  validity  to 
his  contract.  With  the  statute  of  frauds  in  full  force,  it  is 
difficult  to  conceive  upon  what  principle  of  law  the  decision  of 
the  court  below  can  be  maintained.  There  is  no  ambiguity 
in  the  wording  of  the  statute,  "no  leases,  estates  or  interests 
either  of  freehold  or  terms  of  years,  &c.  can  be  assigned, 
granted,  or  surrendered,  unless  it  be  by  deed  or  note  in  wri- 
ting." Black,  vol.  2,  p.  326,  defines  a  surrender  to  be  a 
yielding  up  of  an  estate  for  life  or  years,  to  him  that  hath  the 
immediate  reversion  or  remainder.  Lamar  was  the  landlord 
and  McNamee  his  tenant,  and  in  no  way  could  McNamee 
dispose  of  his  particular  estate,  his  unexpired  term  in  the 
lease,  unless  by  surrender  in  writing.  The  proof  offered  was 
to  shew  a  yielding  up,  or  surrender  by  McNamee  of  his  un- 
expired term  in  the  lease,  which  according  to  the  express 
words  of  the  statute,  could  only  be  by  deed  or  note  in  wri- 
ting. The  authorities  on  this  section  of  the  statute  seem  to 
be  conclusive.  In  1  Campbell,  Batteing  vs.  Martin,  p.  318, 
it  is  decided  that  a  parol  assignment  of  a  lease  from  year  to 
year  granted  by  parol  is  void  under  the  statute  of  frauds.  It 
is  also  held  in  3  Campbell,  Molott  vs.  Brayne,  p.  103,  "that 
a  tenancy  from  year  to  year  created  by  parol  is  not  deter- 
mined by  a  parol  license  from  the  landlord  to  the  tenant  to 
quit  in  the  middle  of  a  quarter,  and  the  tenant  quitting  the 
premises  accordingly."  The  court  of  appeals,  2  Har.  and 
Gill,  Lamott  vs.  Gist,  p.  433,  says  "  that  a  parol  agreement 
between  a  landlord  and  his  tenant,  that  the  latter  should  sur- 
render the  residue  of  his  term  in  the  premises  to  a  purchaser, 
in  consideration  of  which  the  landlord  agreed  to  give  up  the 
rent  in  arrear  is  void,  as  being  within  the  statute  of  frauds, 
and  inadmissible  in  evidence  on  an  issue  joined  in  an  action 
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of  replevin  between  such  tenant  and  the  bailiff  of  the  land- 
lord, in  which  the  arrears  of  rent  were  claimed." 

Again,  in  2nd  Harrison's  Digest,  p.  1407,  it  is  said,  "  that 
an  agreement  between  a  landlord  and  tenant,  for  the  latter  to 
give  up  possession,  and  the  former  to  take  the  stock,  &c.  at 
a  valuation,  and  to  make  compensation  for  fallow,  &c.  to  pay 
all  taxes  and  to  permit  the  tenant  to  keep  possession  of  a 
part  of  the  messuage  and  some  of  the  out-houses  up  to  a 
certain  day,  without  paying  rent  or  taxes,  was  held  to  operate 
as  a  surrender  of  the  term,  and  not  being  on  a  deed  stamped, 
was  void."  Citing,  Williams  vs.  Sawyer,  6  Moore,  226. 
3  B.  and  B.  70.  2  Moore,  Parmenter  vs.  Wibber,  656. 
Having  thus  strongly  supported  by  adjudicated  cases,  the 
first  branch  of  the  appellant's  position,  let  us  examine  the 
last  expressions  of  the  statute,  "  by  act  or  operation  of  law," 
behind  which  the  appellee  may  seek  protection.  What  is 
intended  by  act  or  operation  of  law  ?  A  virtual  surrender  or 
such  as  have  their  operation  by  construction,  or  consequence 
of  law,  is  explained  in  the  case  of  McGinnis  vs.  McCulloh, 
"  the  words  by  act  or  operation  of  law,  are  construed  to 
intend  only  that  virtual  surrender,  which  is  wrought  by  the 
taking  of  a  new  lease,  or  interest,  which  being  in  writing  is 
of  equal  notoriety  with  a  surrender  in  writing."  See  Roberts 
on  Frauds,  p.  254.  Archbold's  Black.  2  vol.  p.  326,  n.  126. 
If  the  case  of  McGinnis  vs.  McCulloh,  be  law,  then  the 
appellee  cannot  find  protection  by  those  words  of  the  statute, 
as  it  was  not  pretended  that  a  surrender  was  established  by 
virtue  of  a  new  lease. 

Apart  from  all  other  authority,  is  not  the  law  as  pro- 
nounced in  Lamott  vs.  Gist,  by  the  court  of  Appeals,  com- 
plete and  decisive  of  the  position  assumed  by  the  appellant 
here  ?  In  that  case  a  distress  warrant  was  levied  for  the  rent 
accrued  on  the  unexpired  term,  after  the  parol  agreement  to 
surrender,  and  yet  this  court  expressed  the  law  to  be,  that 
such  an  agreement  was  void,  and  no  bar  to  the  landlord's 
action  for  the  rent  in  arrear.  Here  is  a  parol  agreement  to 
surrender  the  unexpired  term,  and  upon  which  surrender  the 
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landlord  was  to  pay  $136  to  the  tenant;  the  tenant  sues  for 
that  sum  of  money,  and  to  entitle  himself  to  recover,  offers 
parol  evidence  of  a  surrender,  and  that  too,  although  he  was 
holding  by  virtue  of  a  lease  in  writing.  If  it  should  be  said 
there  is  a  difference  in  the  case  before  the  court  and  the  one 
referred  to  in  2  Har.  and  Gill,  in  this,  that  the  case  of  Lamott 
vs.  Gist,  was  on  a  parol  lease,  it  is  answered  that  a  fortiori 
does  the  law  apply  here,  because  this  is  a  written  lease,  upon 
which  a  parol  surrender  is  endeavoured  to  be  set  up. 

T.  J.  McKaig,  for  the  appellee. 

This  was  an  action  of  assumpsit  brought  by  the  present 
appellee  to  recover  the  sum  of  $136,  which  the  appellant, 
on  the  15th  day  of  August,  1834,  promised  to  pay  the  ap- 
pellee in  consideration  of  the  appellee's  giving  up  to,  sur- 
rendering, or  putting,  the  appellant  in  possession  of  the 
leased  premises,  and  also  in  consideration  that  the  appellee 
would  release  and  give  up  his  claims  against  the  appellant 
for  sundry  sums  of  money  laid  out  by  him  in  repairing  the 
said  leased  premises. 

In  pursuance  of  this  agreement,  on  the  same  day,  the 
appellee  put  the  appellant  in  full  and  undisturbed  possession 
of  the  leased  premises,  which  the  appellant  enjoyed  and  oc- 
cupied from  that  day.  He  also  abandoned  or  gave  up  his 
claims  for  the  repairs  of  the  said  leased  premises.  On  the 
part  of  the  appellee  the  contract  was  completely  carried  out 
and  executed. 

On  the  part  of  the  appellant  it  is  insisted  that  parol  evi- 
dence was  inadmissible  to  prove  the  surrender  of  the  leased 
premises ;  and  the  case  of  Lamott  vs.  Gist,  is  relied  upon 
to  sustain  this  position. 

For  the  sake  of  the  argument  admit  it.  Does  it  affect  the 
principles  of  this  case  ?  Here  the  contract  was,  "  put  me  in 
possession  or  give  up  to  me  the  possession  and  give  up  all 
claim  against  me  for  the  money  you  have  expended  on  the 
leased  premises  and  I  will  pay  you  $136."  Suppose  it  be 
inadmissible  to  prove  a  surrender  by  parol,  is  not  this  con- 
16  v.10 
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tract  valid  and  binding  on  the  appellant  without  surrender  ? 
Had  the  same  contract  been  made  with  any  other  individual, 
and  he  had  taken  possession  and  enjoyed  the  leased  premises, 
could  not  this  money  be  recovered  in  this  form  of  action, 
either  upon  the  special  counts  in  the  declaration,  or  upon  the 
insimul  computassent  count  ? 

By  taking  possession  of  the  leased  premises  the  appellant 
precluded  the  appellee  from  occupying  them,  he  must  there- 
fore be  taken  to  have  rescinded  the  agreement,  and  to  have 
dispensed  with  the  necessity  of  a  surrender.  And  to  this 
effect  is  the  case  of  Walls  vs.  Alcheson,  3  Bing.  462,  (13 
Eng.  Com.  Law  Rep.  52.)  2  Selwyn,  JV.  P.  550.  The  case 
of  Lamott  vs.  Gist  is  distinguishable  from  this  case.  The 
rent  was  due  in  March,  1823.  The  parol  agreement  to  sur- 
render set  up  by  Lamott  was  made  in  September,  1823,  to 
surrender  on  the  1st  of  October  following.  The  distress 
was  levied  on  the  29th  September.  No  part  of  the  contract 
had  been  carried  out,  no  act  had  been  done  by  Gist  at  the 
time  the  distress  was  levied  which  injured  or  deprived  La- 
mott from  occupying  the  leased  premises.  The  contract 
therefore  was  clearly  within  the  meaning  of  the  3d  section  of 
the  statute  of  frauds.  And  although  part  performance  of  an 
agreement  will  not  take  the  case  out  of  the  statute,  yet  as- 
sumpsit will  lie  for  the  expenses  incurred  in  such  part  per- 
formance. Kidder  vs.  Hunt,  1  Pick.  328.  The  insimul 
computassent  count  would  be  good  as  an  account  stated  for 
the  expenses  incurred,  or  given  up,  in  repairs  and  for  money 
expended  on  the  leased  premises,  and  for  the  unsettled  ac- 
counts existing  between  them.  It  is  laid  down  in  1  Chitty's 
PI.  372,  that  a  party  may  recover  on  the  common  counts 
though  there  was  a  special  agreement,  provided  it  was  exe- 
cuted. And  the  consideration  was  a  sum  certain  in  money. 
See  also  The  Bank  of  Columbia  vs.  Patterson's  Adm'r.  7 
Cranch,  299.  Felton  vs.  Dickinson,  10  Mass.  Rep.  287,  note 
2d.    1  Chitty's  PL  373.    1  T.  R.  41,  note  a. 
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Stephen,  Judge,  delivered  the  opinion  of  the  court. 

This  appeal  presents  but  one  question  for  the  decision  of 
this  court,  and  that  arises  upon  the  operation  of  the  statute 
of  frauds  and  perjuries,  upon  the  agreement  entered  into  be- 
tween the  parties,  relative  to  the  relinquishment  by  the  appel- 
lee, of  his  unexpired  interest  in  a  lease  for  years,  which  he 
held  under  the  appellant.  The  agreement  was  by  parol,  and 
possession  was  delivered  by  the  tenant  to  his  landlord,  ac- 
cording to  the  terms  of  the  contract  of  relinquishment. 

It  was  contended  by  the  appellant  in  the  court  below,  that 
the  agreement  being  a  verbal  one,  was  inoperative  and  void 
by  the  provisions  of  the  statute  of  frauds,  which  requires 
the  surrender  of  such  an  interest  to  be  in  writing,  unless 
effected  by  the  act  and  operation  of  law.  The  county  court 
refused  to  sustain  the  objection,  in  consequence  of  which  the 
evidence  was  permitted  to  go  to  the  jury,  and  the  plaintiff 
obtained  a  verdict.  It  appears  by  the  bill  of  exceptions,  that 
the  plaintiff  to  maintain  the  issue  on  his  part,  proved  by  a 
competent  witness,  that  on  the  11th  of  August,  1834,  he 
was  called  upon  by  the  plaintiff  and  defendant,  to  settle  a 
dispute  between  them,  relative  to  a  certain  saw  mill,  then 
held  by  lease  in  writing  by  the  said  plaintiff  of  him  the  said 
defendant;  and  that  said  lease  would  expire  on  the  1st  day 
of  April,  1835,  next  ensuing ;  and  also  some  unsettled  ac- 
counts existing  between  said  parties  relative  to  said  leased 
premises.  The  plaintiff  also  offered  in  evidence,  that  the 
plaintiff  agreed  to  and  with  the  said  defendant,  to  give  up 
and  surrender  to  him  the  said  defendant,  the  possession  of 
said  saw  mill  and  premises  so  leased  as  aforesaid  on  the  said 
11th  day  of  August,  1834,  and  also  to  release  and  give  up 
his  claims  against  the  defendant,  for  sundry  sums  of  money, 
laid  out  by  him  in  repairing  the  said  leased  premises,  in  con- 
sideration of  which,  the  defendant  promised  to  pay  the  said 
plaintiff  the  sum  of  one  hundred  and  thirty-six  dollars,  for 
the  recovery  of  which,  this  action  was  brought.  The  plain- 
tiff then  offered  further  to  prove  by  the  said  witness,  that  in 
pursuance  of  said  agreement,  he  did,  on  the  same  day,  sur- 
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render  and  give  up  to  said  defendant,  the  actual  possession 
of  the  said  leased  premises,  and  that  the  defendant  has  from 
that  day  held  possession  of  the  same,  and  that  the  plaintiff 
had  abandoned  or  given  up  his  claims  for  the  repairs  of  the 
said  leased  premises.  The  defendant  thereupon  by  his  coun- 
sel, prayed  the  court  to  instruct  the  jury,  that  upon  this  proof 
the  plaintiff  was  not  entitled  to  recover,  because  the  said 
agreement  was  by  parol,  and  not  in  writing,  and  void  by  the 
statute  of  frauds.  This  objection  being  overruled  by  the 
court,  the  defendant  appealed  to  this  court,  who  have  now  to 
decide  upon  the  legality  of  that  opinion.  After  the  best  con- 
sideration we  have  been  able  to  bestow  upon  this  case,  and 
the  question  raised  in  it  by  the  bill  of  exceptions,  we  have 
come  to  the  conclusion,  that  there  is  no  error  in  the  opinion  of 
the  court  below,  of  which  the  appellant  has  a  right  to  com- 
plain. We  think  it  in  perfect  accordance  with  the  well  es- 
tablished principles  of  law,  and  that  the  agreement,  although 
by  parol,  according  to  the  facts  given  in  evidence,  was  legally 
efficient,  and  available  to  transfer  from  the  appellee  to  the 
appellant,  all  his  unexpired  interest  in  the  premises,  vested 
in  him  by  the  lease,  in  virtue  of  which  he  held  as  tenant. 
The  agreement,  although  by  parol,  was  not  executory,  but 
was  immediately  executed  by  the  relinquishment  of  the  pos- 
session of  the  premises  by  the  tenant,  and  a  simultaneous 
taking  of  the  possession  by  the  landlord.  The  occupation 
of  the  one  ceased,  and  that  of  the  other  commenced,  so  soon 
as  the  contract  was  entered  into.  The  principle  seems  to  be 
well  established  that,  although  a  tenant  who  has  quitted  in 
pursuance  of  a  parol  license  from  his  landlord,  and  without 
having  given  a  notice  to  quit,  remains  liable  ;  yet  if  the  land- 
lord accepts  a  third  person  as  his  tenant,  the  acceptance  of 
such  substituted  tenant  operates  as  a  surrender  in  law  of  the 
first  tenant's  time.  For  this  principle  see  Roscoe  on  Evidence, 
143,  144,  and  if  the  acceptance  and  substitution  of  a  new 
tenant,  will  operate  as  a  surrender  of  the  term  by  operation 
of  law,  within  the  statute  of  frauds  and  perjuries,  where  the 
possession  is  vacated  by  the  former  tenant,  prior  to  such  sub- 
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stitution,  it  would  seem,  upon  reason  and  principle,  that  the 
taking  of  possession  by  the  landlord  himself,  upon  the  aban- 
donment of  the  possession  by  the  tenant  in  pursuance  of  a 
parol  agreement,  ought  to  have  the  same  effect.  His  occu- 
pation ceases  with  the  consent,  and  by  the  act  of  his  land- 
lord, and  his  liability  for  rent  ought  to  cease  and  terminate 
with  it.  In  1  English  Common  Law  Reports,  an  action  was 
brought  for  the  use  and  occupation  of  a  house.  The  plain- 
tiff proved  that  the  defendant  had  been  tenant  from  year  to 
year  of  his  house ;  the  defendant  proved  a  parol  agreement, 
that  the  plaintiff  would  give  up  his  claim  to  the  rent,  on  the 
defendant's  giving  up  immediate  possession  in  the  middle  of 
the  quarter ;  both  parties  accordingly  went  before  a  magis- 
trate, and  the  defendant  there  gave  up  the  key,  which  the 
plaintiff  accepted,  and  the  defendant  was  never  after  that 
time  in  the  possession  of  the  premises.  The  plaintiff  sought 
to  recover  for  a  term  subseqent  to  his  resuming  the  key,  and 
he  insisted  that  the  tenancy  was  not  thereby  determined  by 
reason  of  the  statute  of  frauds.  In  that  case,  the  counsel  for 
the  defendant  contended,  that  as  a  less  lease  than  three  years 
may  be  created,  so  might  it  be  surrendered,  without  writing. 
Gibbs,  C.  Justice,  observed,  that  the  clause  of  the  statute  of 
frauds,  which  restricts  estates  created  by  parol  to  three  years, 
had  nothing  to  do  with  that  which  requires  surrenders  to  be 
in  writing.  He  then  observed  that  the  action  could  not  be 
supported.  The  plaintiff  had  taken  possession  of  the  house, 
and  the  defendant  could  not  therefore  occupy  it  for  the  same 
time,  if  he  would. 

The  same  principle  is  established  in  15th  English  Com- 
mon Law  Reports,  229,  where  the  court  held,  that  the  action 
for  use  and  occupation  could  not  be  sustained,  there  being  a 
verbal  agreement  that  the  tenant  should  deliver  up  the  pos- 
session of  the  house  which  the  landlord  took  accordingly. 
In  this  case  the  decision  in  1st  English  Common  Law  Re- 
ports above  referred  to,  is  cited  by  the  court  and  confirmed. 

We  do  not  think  that  there  is  any  thing  in  the  case  of 
Lamott  vs.  Gist,  2  Har.  $f  Gill,  433,  which  impugns  the 
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principles  sanctioned  by  the  above  decisions.  In  that  case, 
the  parol  agreement  to  surrender  was  executory,  and  had  not 
been  consummated  by  the  delivery  of  possession  when  the 
distress  was  levied  by  the  bailiff  of  the  landlord.  The  te- 
nant still  remained  in  possession,  and  it  was  optional  with 
him  whether  he  would  fulfil  his  contract  to  surrender  or  not. 
Every  thing  rested  upon  the  parol  agreement,  and  that  agree- 
ment being  inoperative  and  void  by  the  statute  of  frauds,  as 
he  was  not  bound  by  it,  so  neither  was  it  obligatory  upon  his 
landlord :  for  where  both  parties  are  competent  to  contract, 
a  mutuality  of  obligation  is  deemed  to  be  essential  to  its  ob- 
ligatory force  upon  either.  For  this  principle,  if  authority  be 
wanted  for  so  plain  a  proposition,  see  3  Term  Reports,  653. 
In  that  case,  Oxly  agreed  to  sell  goods  to  Cook,  if  he  would 
purchase  them,  and  give  notice  of  his  assent  to  purchase  by 
a  limited  period.  He  gave  the  notice  within  the  prescribed 
period,  but  as  the  engagement  in  the  mean  time  was  all  on 
one  side,  the  seller  was  held  to  be  at  liberty  to  recede,  upon 
the  ground,  that  under  the  circumstances  of  the  case,  a  mutu- 
ality of  obligation  was  wanting.  Considering  the  decision 
of  the  court  below  to  be  correct,  we  affirm  their  judgment. 

JUDGMENT    AFFIRMED. 


Melicent  Waring,  Executrix  of  Henry  Waring,  vs. 
Francis  L.  Darnall,  et  al. — December,  1838. 

The  sale  of  land  at  a  full  price,  by  a  trustee,  appointed  by  will,  not  deriving 
its  value  from  any  quality  or  incident,  which  can  be  entirely  destroyed, 
or  materially  impaired  by  such  a  contingency,  as  the  construction,  or  non- 
construction  of  a  public  improvement,  and  only  liable  to  be  affected  in 
price,  by  events  which  operate  on  agriculture  generally,  cannot  be  con- 
sidered wilful  negligence  so  as  to  subject  the  trustee  for  the  loss  which 
may  be  incurred,  where  one-sixth  of  the  purchase  is  paid  before  possession 
is  delivered,  and  a  lien  on  the  land  is  retained  as  a  security  for  the  payment 
of  the  balance  in  six  annual  payments,  the  interest  on  the  whole  sum  to  be 
paid  annually. 
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T'ie  trustee  will  not,  under  such  circumstances,  be  held  responsible  for  loss, 
though  he  takes  no  other  security ;  and  more  especially  will  he  be  excused, 
when  by  the  words  of  the  trust,  he  is  to  sell  on  such  terms  as  he  shall 
think  best  for  the  parties  concerned. 

There  is  no  peremptory  obligation  upon  a  trustee,  particularly  when  acting 
with  the  knowledge  and  approbation  of  a  large  portion  of  the  parties  in- 
terested, to  sue  upon  a  bond  passed  to  him  as  trustee,  the  month,  or  the 
year,  it  becomes  due. 

Upon  the  proceeds  of  such  a  sale,  the  retention  by  the  trustee,  of  a  commis- 
sion of  eight  per  cent,  under  the  sanction  of  the  orphan's  court,  is  too 
much— the  allowance  should  not  exceed  five  per  cent,  in  analogy  to  the 
act  of  assembly. 

Appeal  from  the  court  of  Chancery. 

On  the  25th  May,  1836,  Francis  L.  Darnall,  Henry  B. 
Darnall,  and  Richard  B.  Darnall,  executors  of  the  last  will 
and  testament  of  Philip  Darnall,  Charles  H.  W.  Wharton, 
Rebecca  Wharton,  John  Scott,  Francis  Wharton,  and  Jimbrose 
Wharton,  filed  their  bill  in  Chancery  against  Melicent  Waring, 
executrix  of  Henry  Waring,  charging  that  Elizabeth  Smith 
possessed  of  a  large  real  and  personal  estate,  departed  this 
life  about  the  1st  September,  1815,  having  devised  her  es- 
tate to  her  nephews  and  nieces  (among  others  to  the  testator 
of  the  appellant,  and  Philip  Darnall)  in  fee,  in  equal  propor- 
tions, and  appointed  Marsham  Waring  and  Henry  Waring 
her  executors,  and  authorized  and  directed  them  to  sell  all 
her  real  estate  at  public  auction,  and  divide  the  proceeds 
among  her  nieces  and  nephews.  The  said  bill  after  show- 
ing the  connexion  of  the  complainants  with  the  estate  of  the 
said  Philip  Darnall,  further  alleged,  that  the  said  Henry 
Waring  as  surviving  executor  of  the  said  Elizabeth,  under- 
took the  execution  of  the  said  will,  and  of  the  trusts  thereby 
created,  and  as  such  executor  became  possessed,  &c. — part 
of  which  he  applied,  &c,  that  a  large  surplus  remained  in 
the  hands  of  the  said  Henry  Waring,  for  which  he  has  ne- 
glected and  refused  to  account  to  your  orators,  and  the  other 
legatees  of  the  said  Elizabeth  Smith  ;  that  there  were  large 
sums  due  to  the  said  Elizabeth,  which  the  said  Henry  might, 
and  ought,  with  ordinary  care  and  diligence,  to  have  collected 
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and  received ;  but  owing  to  the  negligence  of  the  said  Henry 
in  conducting  his  said  administration  of  the  said  Elizabeth 
Smith's  estate,  many  of  the  said  claims  amounting  to  $6,000 
have  been  lost,  and  for  which  the  said  Henry  is  justly  charge- 
able. And  the  said  bill  further  charged,  that  the  said  Henry 
Waring,  in  pursuance  of  the  powers  vested  in  him  by  the 
will  of  the  said  Elizabeth  Smith  and  her  husband  Richard 
Smith,  was  entitled  to  one  moiety  of  the  lands  after  men- 
tioned in  said  bill,  did  on  or  about  the  3d  day  of  December, 
1816,  sell  and  dispose  of  to  one  William  Lee;  all  that  tract  of 
land  called  The  Grove,  at  and  for  the  sum  of  $18,000,  and 
received  the  bond  of  the  said  William  Lee,  to  the  said  Henry 
Waring  and  Clement  Smith,  to  secure  the  payment  of  the 
purchase  money  in  the  following  manner,  to  wit : — $3,000  to 
be  paid  1st  January,  1817,  and  the  balance  of  $15,000,  with 
interest  annually,  on  the  whole  sum  in  six  equal  annual  in- 
stalments, to  be  computed  from  1st  January,  1818 ;  that  the 
said  William  paid  the  $ 3,000,  and  afterwards  at  different 
times  the  interest  which  accrued  on  the  balance  of  the  said 
purchase  money  to  the  1st  Jannary,  1827;  that  the  said 
Philip  Darnall  in  his  life-time,  received  from  the  said  Henry 
Waring,  on  account  of  the  sales  of  the  said  land,  $1,802  02, 
and  that  the  said  Charles  Wharton  received,  &c. ;  that  the 
said  Henry  Waring,  omitted  to  institute  any  proceedings 
against  the  said  William  Lee  to  recover  the  amount  of  the 
several  instalments  as  they  became  due,  and  did  not  institute 
proceedings  until  some  time  in  the  year  1828,  against  the 
said  William  Lee  to  recover,  &c.  That,  owing  to  the  negli- 
gence of  the  said  Henry  Waring,  and  his  delay  in  prosecu- 
ting the  said  bond,  and  the  indulgence  granted  to  the  said 
William  Lee  by  the  said  Henry  Waring,  against  the  wishes 
and  solicitations  of  the  said  Philip  Darnall,  and  your  orators, 
the  balance  due  on  the  said  bond  was  lost ;  for  one  half  of 
which  the  said  Henry  is  liable  to  complainant ;  that  the  said 
Henry  is  dead,  and  the  said  Melicent  is  his  executrix.  Prayer 
for  an  ascertainment  of  the  assets  of  Henry  Waring,  and  that 
his  estate  may  be  charged  with  his  negligence,  and  for  gene- 
ral relief. 
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At  July  term,  1836,  Melicent  Waring,  as  executrix,  an- 
swered the  said  bill,  and  admitted  that  Henry  Waring,  as  the 
surviving  executor  of  Mrs.  Elizabeth  Smith,  undertook  the 
execution  of  her  will,  and  that  there  came  into  his  possession 
as  executor  a  considerable  property,  consisting  of  an  undi- 
vided moiety  of  the  two  tracts  of  land,  "  Mount  Essington" 
and  "  The  Grove  Point  Farm,"  including,  by  resurvey,  Ha- 
zelmore,  both  directed  by  the  will  to  be  sold,  and  of  personal 
chattels  on  those  lands,  and  of  choses  in  action,  but  she  utter- 
ly denies  that  the  said  Henry  Waring  has  failed  to  account 
for  the  same,  or  any  part  thereof,  or  that  any  part  of  said 
choses,  or  other  property,  was  lost  through  his  negligence ; 
that  the  said  Henry  did  diligently  and  duly  collect  all  said 
choses  in  action  so  far  as  collectable,  and  did  faithfully  ac- 
count for  the  same,  and  for  all  other  assets  that  came  into  his 
hands  as  executor  aforesaid.  The  answer,  after  setting  forth 
the  mode  of  accounting  for  the  personal  estate,  proceeded  to 
admit  the  sale  of  the  Grove  farm  to  William  Lee ;  that  the 
sale  was  a  private  sale,  by  virtue  of  the  power  and  authority 
of  the  legatees  therefor  exhibited  with  said  answer,  and  also 
admitted  the  payments  alleged  to  have  been  made  by  the  said 
William  Lee  in  the  bill  of  complaint,  and  alleged  that  up  to 
the  8th  May,  1832,  there  was  received  in  several  sums  on 
account  of  interest,  partly  from  said  William  Lee  directly, 
and  partly  through  the  execution  of  a  judgment  obtained 
against  him  on  his  said  bond,  the  sum  of  $11,522  98,  making 
an  aggregate  of  $14,525  98,  whereof  the  one-half  and  no 
more,  was  duly  received  by  the  said  Henry,  and  duly  ac- 
counted for.  The  answer  then  admitted,  that  the  defendant 
had  no  knowledge  of  any  legal  proceedings  being  instituted 
for  the  recovery  of  said  debt,  prior  to  the  spring  of  1827, 
when  suit  was  brought  on  said  Lee's  bond,  on  which  a  judg- 
ment was  in  due  course  had,  and  also  execution  and  recovery 
of  a  small  part  of  the  debt ;  that  orders  were  given  to  sue 
him  as  early  as  1824  or  1825  to  counsel,  but  respondent 
did  not  know  why  said  suit  was  not  brought :  that  under  the 
advice  of  counsel,  suit  was  brought  as  early  as  April,  1830, 
17  v.10 
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to  enforce  the  equitable  rights  for  the  balance  of  the  purchase 
money,  and  the  land  re-sold  in  December,  1831,  by  a  trustee 
of  this  court  for  the  sum  of  $10,800,  part  of  which  has  been 
paid,  and  the  balance  is  in  a  course  of  collection.  The  an- 
swer also  denied,  that  the  debt  of  William  Lee,  or  any  part 
thereof,  had  been  lost  by  the  negligence  of  the  said  Henry 
Waring,  or  that  he  has  been  guilty  of  any  wilful  neglect  or 
misconduct  with  respect  to  the  same ;  that  he  diligently  at- 
tended to  its  collection,  and  freely  and  fully  communicated 
with  his  c.  q.  trusts  ;  that  the  said  Henry  Waring  was  not 
bound  to  pursue  the  wishes  of  any  particular  legatee,  but  the 
dictates  of  his  own  judgment,  guided  by  such  lights  as  he 
could  obtain,  as  to  the  best  course  for  the  common  interest  of 
all  concerned,  and  therefore  denies  that  he  acted  against  the 
known  wishes  and  solicitations  of  the  complainants,  or  those 
under  whom  they  claim,  &c. 

The  parties  sued  out  a  commission  under  which  the  will  of 
Mrs.  Smith  was  returned,  and  a  voluminous  correspondence, 
covering  many  years  in  point  of  time,  between  the  complain- 
ants, the  owners  of  the  other  moiety  of  the  land,  the  pur- 
chaser, and  the  defendant's  testator;  also  various  accounts 
settled  before  the  Orphans  courts  in  relation  to  the  estate  of 
Mrs.  Smith,  with  the  authority  to  Henry  Waring  from  Philip 
Darnall^  Charles  H.  W.  Wharton  and  Eleanor  Brooke,  then 
owners  of  one  moiety,  under  whom  present  complainants 
claim,  to  sell  and  dispose  of  at  private  sale  without  notice  as 
specified  in  the  will  of  E.  Smith,  all  the  devised  estate  on 
such  terms  as  he  may  deem  best  for  their  interests.  The  re- 
porters deem  it  unnecessary  for  the  illustration  of  the  views 
of  the  appellate  court  to  publish  any  further  statement  of  the 
evidence  in  this  cause. 

On  the  13th  December,  1836,  the  chancellor  (Bland)  re- 
ferred the  cause  to  the  auditor,  with  directions  to  state  an 
account,  showing  the  amount  now  due  from  the  defendant  to 
the  plaintiff.  The  account  is  to  embrace  nothing  more  than 
what  relates  to  the  proportions  of  the  purchase  money  of  the 
lands  sold  to  William  Lee,  as  in  the  proceedings  mentioned, 
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due  to  the  plaintiffs,  and  their  claim  is  to  be  considered  as 
having  accrued  when  the  last  instalment  of  that  purchase 
money  became  payable,  and  to  bear  interest  from  that  date 
until  paid.  The  defendant  is  to  be  considered  as  absolutely 
liable  to  the  admitted  amount  of  assets,  and  for  the  balance, 
if  any,  due  to  the  plaintiff,  liable  as  assets  may  accrue. 

In  January,  1837,  an  account  was  reported  in  conformity 
with  the  chancellor's  directions,  and  ratified :  and  the  de- 
fendant below  prosecuted  this  appeal. 

The  cause  was  argued  before  Buchanan,  Ch.  J.,  Ste- 
phen, Archer,  and  Dorsey,  J. 

C.  Cox,  for  the  appellant. 

This  is  a  suit  instituted  in  the  court  of  Chancery  by  the 
appellees  vs.  appellant,  and  presents  the  following  case : 

Mrs.  Elizabeth  Smith,  of  Prince  George's  county,  died  in 
the  year  1815,  seized  and  possessed  of  a  considerable  real 
and  personal  estate,  which  by  her  will  and  several  codicils 
she  bequeathed  equally  between  several  nephews  and  nieces 
and  their  representatives,  with  the  benefit  of  survivorship  in 
certain  circumstances.  Under  the  will  and  codicils,  the  es- 
tate, on  her  death,  devolved  on  Henry  Waring,  (appellant's 
testator,)  Philip  Darnall,  Eleanor  Brooke,  and  Charles  H. 
W.  Wharton,  equally  between  them,  of  whom  Henry  Waring, 
as  survivor  of  Marsham  Waring,  was  sole  executor.  On 
September  1st,  1821,  Wharton  conveyed  his  share  to  Henry 
Waring  in  trust  for  Mrs.  Wharton,  wife  of  Wharton,  and 
her  heirs,  and  on  December  1,  1825,  W/iarton,  wife,  and 
Waring  joined  in  conveying  the  same  share  to  John  Scott 
upon  the  like  trusts.  Mrs.  Wharton,  Philip  Darnall  and 
Henry  Waring,  died  successively  in  the  year  1835,  and  this 
suit  was  brought  in  the  next  year  by  the  executors  of  Philip 
Darnall,  John  Scott,  and  the  surviving  cestui  que  trust  under 
the  deed  to  Scott,  against  the  executrix  of  Henry  Waring,  for 
an  account  of  the  estate  of  Mrs.  Smith,  and  payment  of  their 
proper  shares  thereof.     In  the  progress  of  the  suit  the  com- 
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plainants  limited  their  prayer  for  an  account  to  a  single  item 
in  the  administration,  and  admitting  that  in  all  other  respects 
the  estate  of  Mrs.  Smith  has  been  rightly  administered,  pur- 
sue their  suit  for  this  alone.  This  item  is  the  balance  of  the 
price  of  an  undivided  moiety  of  the  "  Grove"  estate  lying  in 
Cecil  county,  and  which  Henry  Waring,  under  the  will  of 
Mrs.  Smith  and  the  authority  of  the  other  legatees,  in  con- 
junction with  Dr.  Clement  Smith,  who  owned  the  other 
moiety,  sold  to  William  Lee  in  December,  1816.  The  entire 
purchase  money  of  the  tract  was  $18,000 ;  of  which  the 
purchaser  paid  before  receiving  possession,  and  in  lieu  of  col- 
lateral security,  $3,000,  and  for  the  balance,  passed  his  bond  to 
Waring  and  Smith  jointly,  payable  in  six  equal  annual  instal- 
ments to  be  computed  from  January  1,  1818,  with  interest  on 
the  whole  amount  annually.  Various  payments  were  made  on 
account  of  the  debt,  partly  shown  by  the  record,  some  by 
collections  from  Lee  before  suit,  others  by  execution  at  law, 
and  others  by  a  re- sale  of  the  "  Grove"  under  a  bill  to  en- 
force the  vendor's  equitable  lien,  of  all  which  complainants 
received  their  full  share ;  but  a  considerable  part  of  the  debt 
will  be  lost. 

The  sale  and  its  terms  were  with  the  full  knowledge  and 
sanction  of  the  devisees  of  Mrs.  Smith,  and  the  complaint 
is  only  of  wilful  neglect  in  collecting  the  purchase  money, 
and  of  loss  therein  in  consequence  of  such  neglect. 

The  history  of  the  sale  is  briefly  as  follows :  Mrs.  Smith, 
by  the  first  codicil  to  her  will,  provides  for  the  sale  of  all  her 
real  and  personal  estate,  at  public  auction,  after  four  weeks 
advertisement,  on  such  terms  as  her  executors  or  the  survivors 
should  deem  proper;  that  they  shall  not  be  answerable  for 
any  losses  excepting  those  arising  from  wilful  neglect,  and 
"  to  lessen  their  trouble"  directs  that  the  bonds  and  notes 
for  the  purchase  money  should,  as  far  as  practicable,  be  so 
taken  as  to  admit  of  an  easy  division,  and  authorizes  the  ex- 
ecutors, if  they  so  choose,  to  call  on  certain  persons  to  make 
the  division  between  the  parties  entitled,  which  division 
should  be  final  and  binding  on  all  parties.     The  provision 
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for  a  sale  was  not  understood  by  the  parties  to  be  imperative, 
and  they  supposed  that  they  had  the  option  of  a  division  of 
the  land  in  specie.     They  however  desired  a  sale,  and  con- 
sidered it  for  their  advantage  that  the  whole  should  be  sold 
together.     They  believed  too,  that  whilst  the  provisions  of 
the  will  and  codicils  abundantly  protected  the  executors,  they 
did  not  equally  promote  their  interests.     They  considered  it 
highly  advantageous  to  have  the  benefit  of  the  executor's 
intelligence  and  experience  in  business,  both  in  selling  and 
collecting  and  distributing  the  purchase  money  without  trou- 
ble to  themselves.     Hence,  they  induced  the  executor,  for 
their  accommodation  and  ease,  to  depart  from  the  terms  pre- 
scribed by  the  will,  and  assume  these  additional  burthens. 
The  only  compensation  offered  to  the  executor  for  this  gratui- 
tous act  of  kindness  involving  the  certainty  of  much  trouble, 
and  the  probability,  converted  by  the  result  into  certainty,  of 
no  inconsiderable  expense,  is  the  present  suit  brought  against 
his  family  to  make  them  pay  a  debt  that  he  could  not  collect. 
Lee  purchased  when  a  bloated  prosperity  of  the  agricultural 
interest  had  puffed  the  market  of  lands  in  the  Middle  States 
far  above  their  intrinsic  value,  and  hence  the  price  stipulated 
by  him  proved  very  exorbitant.     Before  the  first  instalment 
of  his  bond  became  due,  a   re-action,  consequent  on  the 
general  pacification  of  Europe,  had  taken  place,  lands  had 
fallen  below  half  their  former  price,  and  he  was  involved  in 
the  general  ruin  that  swept  over  the  country.     The  debt  be- 
came at  once  doubtful,  and  called  for  the  exercise  of  a  sound 
discretion  in  its  collection.     Lee  could  not  pay  this  instal- 
ment, nor  those  that  followed,  at  maturity ;  and  craved  some  in- 
dulgence in  consideration  of  the  punctual  payment  of  interest. 
The  bond  thus  became  forfeit  at  law,  and  two  alternatives 
were  presented  to  the  executor  and  Dr.  Smith  associated 
with  him  in  the  bond.     First. — They  might  enforce  the  ex- 
tremest  remedies  of  the  law,  and  by  sacrificing  Lee  without 
benefiting  themselves,  close  the  debt,  and  at  once  ascertain 
their  loss.     This  course,  whilst  it  disregarded  the  interest  of 
the  devisees  of  Mrs.  Smith,  no  doubt  squared  with  the  strict 
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and  narrow  line  of  duty  of  the  executor,  and  would  protect 
him  from  responsibility.  But  whilst  it  squared  with  this 
strict  rule,  it  hardly  harmonized  with  that  spirit  of  mutual 
confidence  and  friendship,  in  which,  a  modification  of  the 
trusts  of  the  will  had  been  sought  by  the  devisees,  and  con- 
ceded by  the  executor  for  their  benefit.  The  other  alterna- 
tive was  in  better  keeping  with  this  spirit. 

Professing  that  the  payment  of  his  debts  by  every  fair 
means  made  a  part  of  his  religion,  and  possessing  energy 
and  experience  which  he  was  willing  to  devote  to  the  service 
of  his  creditors,  Lee  only  asked  an  opportunity  of  rendering 
these  available.  All  the  parties  concerned,  excepting  per- 
haps Philip  Darnall,  united  in  advising  indulgence ;  the  pro- 
fessional advisor  of  the  executor  concurred  in  the  recommen- 
dation, and  thus  forbearance  was  agreed  on.  Philip  Darnall, 
possibly,  could  not  be  conveniently  consulted  in  advance ; 
but  if  so,  certainly  gave  his  subsequent  sanction  to  the  course 
pursued.  The  indulgence  certainly  involved  no  loss  of  the 
debt,  and  it  was  beneficial  to  the  extent  of  the  difference  be- 
tween the  interest  on  the  entire  debt  which  was  duly  paid  by 
Lee  until  1827,  and  that,  on  the  net  price,  that  the  land  would 
have  produced  at  any  intermediate  sale.  No  certain  stay 
appears  to  have  been  asked,  and  the  only  indulgence  extend- 
ed, was  a  forbearance  to  sue,  whilst  such  course  appeared  for 
the  interest  of  the  devisees.  Connected  with  this  was  a 
constant  vigilance  in  protecting  the  land  which  constituted 
the  security  for  the  debt,  from  all  injury  or  deterioration,  and 
the  strictest  diligence  in  pressing  payment  of  Lee  by  all 
means  short  of  legal  coercion. 

After  the  lapse  of  so  many  years,  and  when  all  the  actors 
in  the  transaction,  the  executor,  his  counsel,  advisers  and 
agents,  have  died,  it  is  impracticable  to  present  an  unbroken 
chain  of  evidence  on  this  subject.  The  record,  however, 
shows  that  certainly  as  early  as  the  maturity  of  the  third 
instalment  of  the  bond,  there  was  a  threat  and  distinct  pur- 
pose of  suing,  which  was  averted  (as  it  had  been  at  the 
maturity  of  the  first  instalment)  by  the  advice  of  the  devi- 
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see's  counsel.  This  purpose  was  renewed  when  the  fifth 
instalment  fell  due,  and  was  averted  in  like  manner.  It  was 
again  renewed  after  the  last  instalment  became  due,  and  was 
thenceforward  only  delayed  by  counsel  because  of  Lee's 
absence  from  his  county.  Suit  was  actually  brought  to  the 
spring  term  of  1827,  of  the  Cecil  County  court,  and  judg- 
ment had  in  due  course  thereafter :  under  the  advice  of  coun- 
sel, some  stay  was  agreed  to  on  terms  advantageous  to  the 
devisees :  afterwards  an  execution  was  issued,  and  a  part  of 
the  debt  made.  In  the  spring  of  1830,  a  bill  was  filed  in 
the  court  of  Chancery  to  enforce  the  vendor's  lien  for  a  ba- 
lance of  purchase  money,  under  which  the  land  was  re-sold 
and  the  proceeds  diligently  collected  and  distributed. 

The  appellees  insisted  below,  and  it  is  supposed  will  now 
maintain  that  the  testator  of  the  appellant  by  failing  to 
sue  at  the  maturity  of  the  first  instalment  of  Lee's  bond, 
was  guilty  of  laches  that  made  him  individually  liable  for 
the  debt. 

The  appellant  insists  on  the  following  points : 

First.  The  appellant's  testator  having  survived  for  seven- 
teen years  after  the  alleged  cause  of  action  accrued  against 
him :  the  devisees  of  Mrs.  Smith,  and  their  representatives, 
being  during  all  this  time  in  full  possession  of  the  facts  and 
circumstances  on  which  they  rest  their  present  suit,  and  not 
having  laboured  under  any  disability  to  sue :  and  the  several 
agents  of  the  testator,  known  to  the  appellees  as  the  wit- 
nesses of  the  fidelity  of  his  administration,  having  in  suc- 
cession and  at  intervals  died  without  any  intimation  of  a 
purpose  on  the  part  of  the  appellees  requiring  the  perpetua- 
tion of  their  testimony ;  the  claim  will  now  be  considered 
stale,  and  will  not  be  entertained.  Willis  on  Duties  of 
Trustees,  222. 

Second.  If  the  suit  be  entertained  the  true  issues  will  be, 
whether  the  appellant's  testator  was  guilty  of  wilful  neglect, 
and  loss  to  the  appellees  has  resulted  therefrom.  And  in  this 
point  it  is  insisted : 
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1.  That  from  the  maturity  of  Lee's  bond,  the  testator  was 
vigilant  and  diligent  in  pursuing  for  its  recovery  all  lawful 
means,  excepting  suit. 

2.  That  the  delay  in  suit  was  in  the  deliberate  exercise  of 
a  sound  discretion. 

3.  That  it  was  sanctioned  by  the  legatees,  and  so  they  are 
concluded  from  any  objection  to  it. 

4.  That  if  the  sanction  of  all  be  not  shown,  it  is  conclu- 
sively established  as  to  seven-eighths  in  interest,  and  under 
the  form  and  security  given  by  Lee,  and  sanctioned  by  them, 
this  is  sufficient. 

5.  That  the  delay  was  discreet,  and  for  the  interest  of 
the  legatees. 

6.  That  if  not  discreet,  it  would,  at  the  worst,  only  show 
a  want  of  sharp-sighted  vigilance,  not  amounting  to  wilful 
neglect,  and  not  involving  responsibility. 

7.  That  throughout,  the  testator  acted  by  the  advice  of 
professional  counsel. 

Diffenderfer  vs.  Winder,  3  G.  and  J".  311,  341.  Gwynn  vs. 
Dorsey,  4  G.  and  J.  453.  Vez  vs.  Emery,  5  Ves.  144. 
Thompson  vs.  Brown,  4  Johns.  Chy.  R.  G19.  Peter  vs.  Be- 
verly, 10  Pet.  532,  556,  568. 

The  testator,  under  the  advice  of  Roger  B.  Taney,  esquire, 
settled  an  account  of  the  proceeds  of  the  land  sold,  in  the 
Orphans  court  of  Prince  George's  county,  and  was  allowed 
a  commission  of  8  per  cent,  on  the  moneys  collected.  This 
allowance  was  not  appealed  from,  but  was  by  the  chancellor 
overruled  and  set  aside,  and  the  expenses  thereof  disallowed. 
This  is  held  to  be  error.  Scott,  et  ux.  vs.  Dorsey' s  Ad.  1  H. 
#  J.  227.  The  bond  of  Lee  had  to  be  collected,  if  at  all,  by 
attorney  under  suit ;  and  the  court  of  Chancery,  as  well  as 
this  court,  will  recognize  that  the  expense  of  such  collection 
is  5  per  cent,  on  the  amount,  which  was  claimed  and  disal- 
lowed by  the  chancellor  in  the  account  taken.  This  disal- 
lowance is  held  to  be  error. 
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Pinkney  and  John  Scott,  for  the  appellees. 

The  neglect  with  which  Henry  Waring  is  charged,  is, 

1.  That  he  omitted  to  take  security  from  Lee  to  secure  the 
payment  of  the  purchase  money. 

2.  That  although  Lee  failed  to  pay  the  purchase  money 
according  to  the  contract,  yet  that  no  proceedings  were  taken 
by  Henry  Waring  for  more  than  ten  years  after  the  sale,  and 
for  more  than  eight  years  after  Lee's  first  default,  and  that 
he  is  guilty  of  negligence  for  not  suing  upon  his  first,  or  at 
most,  at  his  second  default. 

3.  In  not  enforcing  the  vendor's  lien  at  an  early  day  after 
Lee's  default. 

4.  It  is  denied  that  the  delay  in  suing  was  with  the  sanc- 
tion of  the  appellees  or  any  of  them,  or  that  the  delay  was 
discreet  or  for  the  interest  of  the  parties. 

5.  That  the  delay  in  suing  amounted  to  gross  negligence, 
especially  taking  into  consideration  the  first  neglect  in  omit- 
ing  to  require  security  from  Lee  under  his  insolvent  circum- 
stances. 

6.  That  there  is  no  evidence  of  such  advice  of  counsel  as 
justified  or  excused  the  delay. 

7.  That  the  allowance  made  to  the  said  Henry  Waring  by 
the  Orphan's  court  of  Prince  George's  county  of  eight  per 
centum  on  the  sales  of  the  real  estate  of  Elizabeth  Smithy  was 
entirely  without  authority  by  the  said  court,  and  was  properly 
rejected  by  the  chancellor. 

After  adverting  to  the  proceedings  in  the  cause,  its  general 
history,  referred  to  the  bond  of  Lee,  for  the  purchase  money 
of  the  Grove.  It  was  evident  that  no  suit  was  brought  on 
Lee's  bond  till  1827.  A  right  of  action  accrued  upon  it  1st 
January,  1819.  Then  the  bond  was  forfeited.  This  delay 
for  eight  years,  was  an  act  of  gross  negligence.  Hurst  vs. 
Fisher,  1  Harr.  fy  Gill,  88.  Again,  the  trustee  Waring 
agreed  to  a  stay  of  execution  on  the  judgment  against  Lee 
for  three  years.  No  execution  issued  until  December,  1830, 
and  in  the  interim  there  was  a  failure  to  pay  interest.  This 
18  v.10 
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is  another  act  of  negligence.  In  182.1,  he  knew  that  Lee  was 
in  failing  circumstances.  In  1828,  he  should  have  proceeded 
to  enforce  the  vendor's  lien.  He  omitted  this  till  1830. 
After  April,  1830,  there  is  no  complaint  of  a  want  of  dili- 
gence in  the  prosecution  of  the  Chancery  suit.  These  acts 
of  omission  of  negligence  ought  to  charge  the  defendant, 
unless  he  can  show  acquiescence  or  sanction  by  the  other 
party,  or  they  must  be  shown  not  to  have  prejudiced  the 
complainants.  In  1825,  if  there  had  been  any  previous 
sanction,  it  was  then  withdrawn,  the  complainant  never  sanc- 
tioned any  delay  after  that  period.  If  the  trustee  means  to 
escape  responsibility  under  the  sanction  of  his  cestui  que  trust, 
he  must  show  the  authority  of  all  of  them.  He  cannot 
escape  liability  to  one  upon  the  act  or  direction  of  another. 
Neither  Mrs.  Wharton  nor  Mr.  Scott  acquiesced.  The  at- 
tempt of  the  proved  delay,  justified  under  the  advice  of 
counsel,  has  failed  :  such  advice  is  not  always  a  justification. 
King  vs.  King  and  Sharpe,  3  J.  C.  R.,  552. 

R.  Johnson,  in  reply. 

The  bill,,  as  to  negligence  in  the  administration  of  personal 
assets,  is  now  abandoned.  The  only  ground  of  complaint 
relates  to  the  sale  of  the  Grove  farm,  and  the  violation  of 
duty  consequent  upon  it.  The  allegation  in  the  bill  is,  that 
the  sale  was  made,  and  the  bond  taken,  but  that  the  money 
due  on  the  bond  was  not  collected.  The  negligence  consists 
in  the  failure  to  prosecute  the  security  taken.  The  com- 
plainants can  only  rely  on  the  breach  of  duty  set  forth  in  the 
bill.  Smith  vs.  Smith,  4  J.  C.  R.,  281.  The  argument 
starts  with  a  concession,  that  in  the  sale  and  the  terms  of  it, 
the  trustee  did  his  duty.  The  codicil  shows  that  the  terms 
of  sale  were  left  to  the  sound  discretion  of  Mrs.  Smith's 
executor.  The  proof  shows  that  the  parties  interested  au- 
thorized Waring  to  sell  on  such  terms  as  he  might  deem  best 
for  their  interest.  We  have  in  this  sale  a  cash  payment  of 
one-fifth,  and  a  lien  on  the  property  sold  for  the  balance. 
This  is  a  sound  execution  of  the  power.     At  the  period  of 
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sale  in  1816,  property  was  worth  almost  double  the  price  of 
1819,  when  the  first  instalment  fell  due.  The  interest  on 
the  exorbitant  price,  continued  to  be  collected  by  the  trustee 
till  1827.  Up  to  that  year,  no  want  of  diligence  on  the  part 
of  the  trustee  to  the  complainants  in  this  bill.  It  is  in  proof 
that  one  of  the  cestui  que  trust,  three  years  after,  with  know- 
ledge of  the  delay,  said  he  was  satisfied — no  cause  to  find 
fault. 

This  case  can  only  be  sustained  for  gross  negligence. 
What  is  the  test  of  that?  It  is  the  want  of  what  men  of 
ordinary  prudence  would  have  practised  in  the  case.  It  is 
an  inquiry  of  fact  entirely.  The  parties  interested  authorized 
the  sale  of  the  whole  estate.  The  complainants  were  in- 
terested in  one-half;  Clement  Smith  in  the  other.  The 
security  accepted,  in  pursuance  of  the  original  design,  was 
for  the  entire  sum.  The  proceeds  must  follow  that  original 
plan.  The  proceeds  were  to  be  divided  upon  collection.  All 
as  received.  Now,  the  proof  is,  that  Clement  Smith,  a  joint 
owner  of  one-half,  was  the  agent  of  the  concern  as  to  the 
Eastern  Shore  property.  Smith  thought  it  best  not  to  pro- 
ceed at  law.  There  was  no  personal  security  for  the  balance. 
Smith  held  equal  control  with  Waring  over  the  contract. 
He  was  the  agent  of  the  concern,  and  there  was  no  right  to 
make  Waring  responsible  for  Smith.  The  parties  left  it  to 
the  prudence  and  honesty  of  Smith,  and  what  he  thought,  he 
clearly  shows. 

There  was  no  negligence  until  1827.  Then  the  bill  was 
filed.  Nor  is  there  any  evidence  to  show  that  Waring  is 
responsible  for  the  price  of  1816,  a  great  depreciation  took 
place  in  property  between  1816  and  1827. 

The  complainants  made  no  efforts  to  induce  Waring  to  en- 
force the  judgment  of  1828 — they  think  they  can  stand  by  till 
his  death  in  1830,  and  then  make  his  representatives  pay. 
Their  laches  is  evidence  that  Waring  made  all  he  could  make 
prior  to  his  death.  They  have  received  all  he  received. 
The  presumption  of  law  is  in  his  favour.  The  codicil  shows 
he  was  only  responsible  for  wilful  negligence.    Such  a  clause 
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meant  something.  It  denies  a  stricter  accountability  than 
the  testator  intended.  Show  an  honest  intent,  an  honest 
exercise  of  discretion  in  the  execution  of  the  trust,  and  then 
the  will  shields  the  trustee  from  accidental  unexpected  losses. 
Waring  acted  as  he  thought  was  his  duty.  The  person  one- 
half  interested  in  the  property  concurred  with  him.  Wit- 
nesses proved  the  discretion  and  excellence  of  his  course. 

The  complainant  must  make  out  a  case  of  negligence,  and 
a  loss  from  it.  The  loss  here  results  from  a  change  of  mar- 
ket depreciation  of  property  between  1819  and  1827.  So 
far  from  being  to  blame,  the  property  having  fallen  in  value, 
as  long  as  Lee  paid  the  interest  on  the  purchase  money — 
equal  to  near  15  per  cent,  on  the  present  value,  it  would  have 
been  gross  blindness  to  the  interest  of  the  complainants  to 
close  the  sale.  Then  the  opposite  course  cannot  be  negli- 
gence. 

From  1825,  onward,  Waring  acted  under  the  advice  of 
counsel.  All  subsequent  delay  was  submitted  to  under  in- 
structions. Professional  advice  on  facts  of  the  case  fairly 
communicated  does  excuse.  It  releases,  when  followed,  the 
party  from  the  charge  of  negligence.  Snow  vs.  Allen,  2 
Serg.  and  Low.  485.     9  Serg.  and  Low.  225. 

Chambers,  Judge,  delivered  the  opinion  of  the  court. 

After  a  careful  examination  of  the  facts  in  this  case,  we 
have  not  been  able  to  discover  in  the  history  they  furnish  of 
the  trustee's  conduct,  such  neglect  of  his  duty,  as  to  subject 
his  representatives  to  the  consequences  claimed  by  the 
appellees. 

The  propositions  of  equitable  law  as  to  the  extent  of  a 
trustee's  liability,  and  the  occasions  in  which  it  ought  to  be 
enforced,  are  all  sound  and  defensible,  as  rules  applicable  to 
cases  arising  within  their  terms. 

The  difficulty  springs  from  the  necessity  of  considering 
the  peculiarities  of  each  case — upon  which  must  depend  the 
adaptation  of  those  rules.  The  vast  variety  of  facts  crowded 
into  this  record,  need  not  be  minutely  enumerated,  to  make 


OF  MARYLAND.  141 


Waring,  Ex'r  of  Waring,  vs.  Darnall,  et  al. — 1838. 

intelligible  the  grounds  of  our  opinion.  The  parties  for 
whom  the  trustee  acted  were  of  full  age  at  the  creation  of 
the  trust,  perfectly  aware  of  their  rights,  as  well  as  of  the 
acts  of  the  trustee ;  and  as  we  think  the  facts  prove,  in  rela- 
tion to  one  item  of  alleged  misconduct,  that  of  selling  the 
Grove  Point  farm,  without  additional  security,  assenting  to 
the  transaction.  It  is  not  to  be  understood,  that  without  such 
assent,  we  should  consider  the  terms  of  that  sale  a  violation 
of  the  trust.  The  sale  of  a  farm  not  deriving  its  value  from 
any  quality  or  incident  which  can  be  totally  destroyed,  or 
materially  diminished  in  value,  by  an  accident  or  contingen- 
cy, such  as  the  construction,  or  non-construction  of  some 
great  public  improvement — not  liable  to  change  as  to  its 
market  price,  except  by  the  regular  course  of  events,  which 
operate  on  the  agricultural  prosperity  of  the  whole  country, 
the  sale  of  such  property  at  a  full  price,  receiving  one-sixth 
of  the  purchase  money  in  cash  before  possession  is  delivered, 
and  retaining  the  lien  on  the  land  as  security  for  the  pay- 
ment of  the  balance,  in  six  equal  instalments,  the  interest  to 
be  paid  on  the  whole  sum  annually,  there  being  no  imputa- 
tion of  fraud,  cannot  be  considered  wilful  negligence,  on 
which  to  found  a  claim  against  the  trustee,  for  all  damages 
that  may  afterwards  be  incurred,  especially  when  the  cestui 
que  trusts  are  of  full  age,  informed  that  a  sale  is  about  to  be 
made,  and  do  not  instruct  the  trustee  as  to  the  terms ;  and, 
more  especially,  when  by  the  words  of  the  trust,  he  is  to  sell 
the  property  on  such  terms  as  he  shall  think  best  for  the  in- 
terest of  the  parties  concerned.  Nor  can  we  discover  in  the 
subsequent  proceedings  of  the  trustee,  the  evidences  of  wil- 
ful neglect ;  one-half  of  the  whole  estate  was  owned  and 
held  by  a  man  of  active  business  habits ;  one-fourth  of  the 
other  moiety  by  the  trustee  himself,  whose  character  as  a 
man  of  industrious  devotion  to  his  pecuniary  concerns  is 
proved  in  the  cause.  These  two  persons  seem  to  have  acted 
with  discretion  and  prudence.  Lands  every  where,  not  these 
only,  had  depreciated  in  value.  If  this  property  had  been 
sold  on  the  first  default  of  the  purchaser,  it  would  have  occa- 
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sioned  an  instant  cessation  to  the  large  annual  interest  the 
vendors  were  receiving,  and  the  proceeds  would  be  largely 
deficient  to  meet  the  balance  of  the  purchase  money. 

There  is  no  peremptory  obligation  imposed  upon  a  trustee, 
(especially  when  acting  with  the  knowledge  and  approbation 
of  much  the  largest  portion  of  those  interested,)  to  sue  upon 
a  bond  passed  to  him  as  truetee,  the  moment,  or  the  month, 
or  the  year  it  becomes  due.  A  due  regard  to  the  ultimate 
security  of  the  debt,  may  require  him  to  indulge  the  debtor, 
and  if  contrary  to  a  reasonable  expectation,  any  portion  of 
the  debt  be  lost,  in  the  exercise  of  a  fair  discretion,  regulated 
solely  by  an  anxious  effort  to  increase  the  ultimate  security  of 
the  debt,  the  Chancery  court  will  not  visit  him  with  the 
penalty  of  making  good  the  loss.  The  interest  was  regularly 
paid  to  the  trustee  by  the  purchaser,  and  by  the  trustee  regu- 
larly distributed  amongst  the  persons  entitled,  until  after  the 
year  1825.  In  that  year,  and  at  some  period  prior  to  July, 
as  appears  by  the  first  letter  of  Levin  Gale,  Esq.,  he  had 
been  directed,  if  not  to  prosecute  suit,  at  least  to  adopt  such 
measures  as  his  professional  information  should  suggest. 
No  allegation  is  made,  nor  any  proof  attempted,  that  in  the 
selection  of  counsel  the  trustee  and  his  associate  indicated 
even  a  want  of  judgment,  much  less  a  want  of  inclination  to 
do  right.  Nor  is  there  the  slightest  proof,  that  at  any  sub- 
sequent time  they  acted  in  any  respect  in  contradiction  to  the 
advice  of  their  counsel,  or  withheld  from  him  any  fact  or 
circumstance  which  could  aid  him  in  forming  a  sound 
opinion  on  their  case. 

Indeed,  the  proofs  in  the  case  have  not  shewn,  that  the 
parties  will  necessarily  sustain  an  ultimate  loss,  by  the 
alleged  delay  in  collecting  the  purchase  money ;  certainly  we 
can  perceive  nothing  in  the  course  of  the  trustee's  proceed- 
ings which  evinces,  that  such  loss,  if  incurred,  will  be  the 
effect  of  wilful  neglect  on  his  part.  If  any  thing  has  oc- 
curred since  his  death  to  make  the  collection  of  the  debt 
more  doubtful,  or  more  difficult,  it  cannot,  we  think,  be 
traced  to  any  delinquency  of  the  trustee  in  his  life-time,  and 
therefore  cannot  charge  his  estate. 


OF  MARYLAND.  143 


Stevens  and  Stevens,  vs.  Gregg. — 1838. 


We  agree  with  the  appellee's  counsel,  that  the  eight  per 
cent,  commission  which  was  retained  by  the  trustee  under 
the  sanction  of  the  Orphans  court  was  greater  than  it  should 
be,  and  an  account  would  be  directed  with  instructions  to 
allow  5  per  cent,  in  analogy  to  the  late  act  of  assembly,  but 
it  is  conceded  by  the  counsel,  that  even  with  such  reduction, 
such  an  account  could  not  make  any  balance  due  to  the 
appellees. 

For  these  reasons,  the  decree  of  the  chancellor  is  reversed, 
and  the  bill  of  the  complainants  dismissed,  with  costs. 

DECREE    REVERSED. 


Thomas  Stevens  and  John  A.  Stevens,  vs.   Alexan- 
der Gregg. — December^   1838. 

In  equity  it  is  well  established,  that  the  personal  estate  is  the  natural  and 
primary  fund  for  the  payment  of  debts  and  legacies,  even  where  they  are 
expressly  charged  upon  the  real  estate,  descending  or  devised ;  and  that 
the  real  estate  is  only  to  be  resorted  to  as  an  auxiliary  fund,  after  the  per- 
sonalty has  been  exhausted. 

The  real  estate  is  never  charged  with  the  payment  of  legacies,  unless  the 
intention  of  the  testator  so  to  charge  it,  is  either  expressly  declared,  or 
fairly  and  satistactorily  to  be  inferred  from  the  language  of  the  will. 

A  bequest  of  $500  to  each  of  the  testator's  two  grand-sons,  to  be  paid  by  his 
executor,  with  a  devise  of  the  remainder  of  his  estate,  real  and  personal, 
to  his  executor,  is  not  evidence  of  an  intention  to  charge  the  real  estate  in 
the  hands  of  the  devisee,  with  the  payment  of  the  legacies. 

Appeal  from  the  court  of  Chancery. 

On  the  15th  June,  1826,  John  and  Alexander  Gregg  filed 
their  bill  in  Chancery,  alleging  that  James  and  Mordecai  J. 
Allen,  were  indebted  to  them  in  the  sum  of  $2,629  22 
upon  their  promisory  note :  that  Mordecai  J.  Allen  died  in 
February,  1821,  leaving  his  nephews,  the  appellants,  his 
heirs  at  law,  and  James  Allen  his  surviving  partner ;  that  he 
devised  certain  real  property  to    John,  the  son  of  James 
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Allen,  and  the  residue  of  his  estate  to  his  said  nephews,  and 
appointed  James  Allen  his  executor.  The  bill  charged,  that 
the  complainants  obtained  a  judgment  against  James  Allen, 
but  that  his  estate  was  consumed  by  elder  judgments;  that 
the  personal  estate  of  Mordecai  J.  Allen  and  James  Allen, 
also  now  dead,  is  insufficient  to  pay  their  debts.  This  bill, 
which  was  filed  against  John  Allen,  .Tames  Allen,  David 
Davis  and  the  appellants,  was  so  proceeded  with,  that  on  the 
12th  September,  1829,  the  real  estate  of  Mordecai  J.  Allen 
was  decreed  to  be  sold  for  payment  of  the  complainant's 
claim.  On  the  14th  December,  1829,  the  trustee  reported  a 
sale ;  and  upon  the  31st  March,  1834,  the  first  sale  having 
proved  insufficient  to  pay  the  complainant,  a  sale  of  other 
property  of  M.  J.  Allen  was  decreed,  which  was  also  made 
and  reported,  but  the  whole  proceeds  were  still  not  sufficient 
to  pay  M.  J.  Allen's  creditors. 

At  this  stage  of  the  proceedings,  and  on  the  22d  June, 
1837,  the  appellants  filed  their  petition  in  this  cause,  before 
the  ratification  of  the  second  sale,  alleging  that  the  real 
estate  of  which  M.  J.  Allen  died  seized,  and  which  was 
sold  as  aforesaid,  was  devised  to  him  under  the  will  of  his 
father,  John  Allen,  who  was  the  grandfather  of  these  peti- 
tioners ;  that  by  the  will  of  their  said  grandfather,  they  are 
each  entitled  to  the  sum  of  five  hundred  dollars,  to  be  paid 
to  them  by  the  executor  of  the  said  John  Allen,  upon  their 
attaining  the  age  of  twenty-one  years ;  that  the  said  testa- 
tor, appointed  the  said  Mordecai,  his  executor,  who  assumed 
the  duties  of  the  office,  but  has  not  paid  the  said  sum,  or  any 
part  thereof,  and  they  have  arrived  at  age  ;  that  said  Morde- 
cai is  dead,  and  his  personal  estate  is  insufficient  to  pay  his 
debts ;  and  that  they  are  entitled  to  be  paid  out  of  the  pro- 
ceeds of  the  land,  devised  by  the  said  John  to  the  said 
Mordecai.  Prayer,  that  out  of  the  sum  arising  from  the 
proceeds  of  John's  estate  they  may  be  paid,  and  for  further 
relief. 

The  will  of  John  Allen,  showing  the  legacy,  was  filed  with 
this  petition. 
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This  petition  was  answered  by  Alexander  Gregg,  the  sur- 
vivor of  John  Gregg,  who  alleged, 

1.  That  the  petitioners  were  parties  defendants  to  the 
original  bill,  and  therefore  bound  by  the  decree,  and  the 
order  ratifying  the  auditor's  account  distributing  the  first 
fund,  which  are  a  bar  to  any  claim  to  that  part  of  said 
proceeds. 

2.  The  legacy  relied  on  in  the  petition  was  also  denied. 

3.  That  the  legacy  was  a  pecuniary  one,  payable  out  of 
John  Allen's  personal  estate,  and  under  no  circumstances 
payable  out  of  his  real  estate. 

4.  That  it  is  not  shown  that  Mordecai  Allen  ever  had  per- 
sonal estate  out  of  which  he  could  have  discharged  such 
legacy. 

5.  That  if  John  left  personal  estate  sufficient  to  pay  said 
legacies,  and  that  the  same  was  wasted,  then  the  petitioners 
can  only  claim  rateably  with  the  general  creditors  of  Mor- 
decai. 

6.  That  respondent  has  no  knowledge  of  the  condition  of 
John  Allen's  personal  estate,  whether  sufficient  or  insufficient 
to  pay  legacies. 

7.  That  the  claim  is  presumed  to  be  satisfied,  from  the 
lapse  of  more  than  twenty  years ;  and  also  from  the  effect 
of  the  statute  of  limitations. 

8.  That  the  petitioners,  as  devisees  of  Mordecai  Allen, 
held  the  same  for  many  years,  and  enjoyed  its  profits  to  their 
own  use,  to  a  greater  amount  than  their  own  demand,  &c. 

On  the  15th  July,  1837,  Bland,  chancellor,  dismissed 
this  petition,  with  costs,  being  of  opinion,  that  on  the  ground 
of  their  wilful  default,  the  claims  of  the  petitioners  must  be 
altogether  rejected. 

From  this  decree  the  petitioners  appealed  to  this  court, 
and  the  cause  was  argued  before  Buchanan,  Ch.  J.,  Ste- 
phen, Archer  and  Dorsey,  Judges, 


By  J.  Johnson,  for  the  appellants,  and 
Alexander,  for  the  appellee. 
19  v.10 
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Stephen,  Judge,  delivered  the  opinion  of  the  court. 

In  this  case  a  bill  was  filed  in  the  high  court  of  Chancery 
of  this  State,  by  John  Gregg  fy  Co.,  alleging  themselves  to 
be  creditors  of  Mordecai  J.  Mien,  against  his  devisees  and 
administrators  de  bonis  non,  for  a  sale  of  certain  real  estate, 
on  the  ground  that  his  personal  estate  was  insufficient  for  the 
payment  of  his  debts.  A  decree  passed  for  the  sale,  accord- 
ing to  the  prayer  of  the  bill,  under  which  a  part  of  said  real 
estate  was  sold ;  and  the  proceeds  of  sale  were  ordered  to 
be  distributed  amongst  certain  of  his  creditors,  according  to 
the  auditor's  report.  Afterwards,  upon  the  petition  of  Alex- 
ander Gregg,  the  surviving  partner  of  John  Gregg  &{■  Co., 
alleging  that  the  proceeds  of  the  first  sale,  were  insufficient 
for  the  payment  of  his  debts ;  and  that  the  trustee  appointed 
to  make  the  sale,  doubted  his  authority,  under  the  decree,  to 
make  sale  of  the  balance  of  his  real  estate,  an  order  was 
passed  by  the  chancellor,  directing  him  to  proceed  to  make 
a  further  sale  according  to  the  prayer  of  the  petition,  for 
the  purpose  of  satisfying  the  balance  of  the  claim  against 
his  estate.  After  the  second  sale  was  made,  and  before  the 
fund  was  distributed,  the  appellants  filed  their  petition, 
alleging  themselves  to  be  preferred  creditors  of  Mordecai  J. 
Allen,  and  praying  to  have  their  claims  satisfied  out  of  this 
fund,  on  the  ground  of  a  priority  of  title  to  the  same ;  and 
that  if  it  should  prove  inadequate  for  that  purpose,  that  they 
may  be  paid  the  balance  of  their  claims  out  of  the  proceeds 
of  the  former  sale.  The  proceeds  of  the  first  sale  having, 
however,  been  distributed  by  the  order  of  the  chancellor 
before  the  filing  of  their  petition,  they  have  abandoned  their 
claim  to  such  proceeds  as  untenable,  and  claim  to  be  paid 
out  of  the  fund  produced  by  the  second  sale,  as  far  as  it  will 
suffice  for  that  purpose. 

Their  claims,  as  creditors,  are  founded  upon  the  will  of 
their  grandfather,  John  Allen,  which  is  exhibited  with  their 
petition,  in  which  a  legacy  of  five  hundred  dollars  is  given 
to  each  of  them,  payable  at  their  respective  ages  of  twenty- 
one  years.     The  clause  of  the  will  in  which  the  legacies  are 
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given,  and  upon  which  their  claims  against  the  estate  of 
Mordecai  J.  Allen  as  creditors  are  founded,  is  in  the  follow- 
ing words : 

"  After  my  just  debts  and  funeral  charges  are  paid,  to  my 
two  grandsons,  Thomas  Stephens  and  John  Allen  Stephens, 
five  hundred  dollars  each ;  to  be  paid  unto  them  by  my 
executor ;  when  they  shall  respectively  arrive  to  the  age  of 
twenty-one  years,  and  no  more  of  my  estate ;  the  remainder 
of  my  estate,  consisting  of  real  and  personal,  situated,  lying 
and  being  in  Cecil  county  and  Kent  county,  in  the  State  of 
Maryland,  or  elsewhere,  to  my  beloved  son  Mordecai  James 
Allen,  and  to  his  heirs  and  assigns  for  ever." 

The  will  then  proceeds  to  make  a  further  disposition  of  his 
property,  upon  certain  contingencies,  which,  however,  does 
not  affect  the  merits  of  this  controversy.  The  testator  finally 
appoints  his  said  son,  Mordecai  James  Allen,  sole  executor 
of  his  last  will  and  testament. 

It  is  not  alleged  in  the  petition,  nor  does  it  any  where 
appear  in  the  proof,  except  so  far  as  it  may  be  collected  from 
the  face  of  this  will,  that  the  testator  died  possessed  of  any 
personal  estate,  out  of  which  the  legacies  to  his  two  grand- 
sons were  payable,  or  to  be  paid,  by  his  executors. 

Upon  what  ground,  then,  it  may  be  asked,  can  they  claim 
to  be  creditors  of  the  fund  arising  from  the  sale  of  Mordecai 
J.  Allen's  real  estate  ? 

In  equity  it  is  well  established,  that  the  personal  estate  is 
the  natural  and  primary  fund  for  the  payment  of  debts  and 
legacies,  even  where  they  are  expressly  charged  upon  the 
real  estate,  descending  or  devised ;  and  that  the  real  estate 
is  only  to  be  resorted  to  as  an  auxiliary  fund,  after  the  per- 
sonalty has  been  exhausted.  For  this  unquestionable  prin- 
ciple, if  authority  be  necessary  to  support  it,  see  2d  Johns. 
C  R.,  628,  where  Chancellor  Kent  says,  the  personal  estate 
is  the  proper  fund  to  pay  debts  and  legacies,  and  in  general, 
it  is  first  to  be  applied,  though  the  real  estate  may  be 
charged.  But  in  this  case  it  is,  we  think,  very  clear,  that 
there  is  nothing  in  the  language  or  disposition  of  the  will, 
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from  which  an  inference  can  be  drawn,  that  the  testator 
intended  to  charge  the  real  estate  in  the  hands  of  his  devisee 
with  the  payment  of  these  legacies.  They  both  appear  to 
have  been  equally  the  objects  of  his  bounty,  and  it  does  not 
appear  to  have  been  his  intention  to  encumber  his  lands  with 
the  payment  of  them.  In  the  same  book,  page  622,  the 
same  learned  chancellor  says :  "  the  testator  bequeaths  the 
sum  of  five  hundred  pounds  to  each  of  the  plaintiffs  when 
they  attain  the  age  of  twenty-one,  and  the  like  sum  to  each 
of  them,  when  they  attain  the  age  of  twenty-five.  These 
legacies  have  been  partly  paid  by  the  executors,  but  the 
amount  now  due  is  not  material  on  the  questions  raised." 
The  only  part  of  the  will  that  gives  any  colour  to  the  con- 
struction, that  these  legacies  were  intended  to  be  a  charge 
upon  the  land,  is  the  clause  which  gives  the  residuary  estate 
to  the  defendants,  or  those  under  whom  they  claim;  and 
which  is  in  these  words  : 

"I  give,  devise  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  real  and  personal  estate  not  herein  before 
already  devised  and  bequeathed." 

This  clause  does  not  appear  to  me  to  afford  evidence  of  an 
intention  to  charge  the  land  with  these  pecuniary  legacies ; 
he  then  says:  "the  real  estate  is  not  as  of  course  charged 
with  the  payment  of  legacies.  It  is  never  charged,  unless 
the  testator  intended  it  should  be,  and  that  intention  must  be 
either  expressly  declared,  or  fairly  and  satisfactorily  inferred 
from  the  language  and  disposition  of  the  will.  This  general 
rule  does  not  seem  to  admit  of  dispute.  If  that  residuary 
clause  created  such  a  charge,  the  charge  would  have  existed 
in  almost  every  case,  for  it  is  the  usual  clause,  and  a  kind  of 
formula  in  wills."  The  legacies  then  in  this  case,  not  being 
charged  upon  the  land,  and  their  being  no  proof  in  the 
record  of  any  waste  or  devastavit  committed  by  the  executor, 
so  as  to  charge  him  personally  with  the  payment  of  these 
legacies,  it  follows  as  a  necessary  consequence  from  these 
premises,  that  the  legatees  can  have  no  claim  in  the  charac- 
ter of  creditors  of  Mordecai  J.  Mien  upon  these  funds  ;  and 
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that  their  petition  was  properly  dismissed.  Nor  is  there  any 
thing  in  the  case  upon  which  they  could  claim  to  stand  in 
the  shoes  of  the  creditors,  whose  debts  are  charged  upon  the 
land,  on  the  principle  of  substitution.  If,  in  the  case  of  a 
mere  charge  upon  the  land,  the  doctrine  of  substitution  could 
be  made  to  apply,  which,  under  the  circumstances  of  this 
case,  it  is  not  necessary  to  decide.  Under  this  aspect  of  the 
case,  we  deem  it  unnecessary  to  give  any  opinion  upon  the 
effect  of  the  lapse  of  time,  or  the  plea  of  the  act  of  limita- 
tions, which  were  relied  upon  in  the  answer  to  the  petition, 
and  adverted  to  in  the  course  of  the  argument. 

THE    ORDER    IS    AFFIRMED    WITH    COSTS. 


Michael   de    Young  vs.   Letitia    Buchanan. — Decem- 
ber,  1838. 

An  action  of  assumpsit,  for  use  and  occupation,  can  only  be  sustained,  when 
founded  upon  a  contract,  express  or  implied. 

It  seems,  at  this  day,  to  be  well  settled,  that  when  a  tenant  for  a  term  of 
years,  or  from  year  to  year,  holds  over,  without  any  new  stipulations 
between  the  parties,  he  impliedly  holds,  subject  to  all  the  covenants  in  the 
lease,  which  are  applicable  to  his  new  situation. 

And  in  the  absence  of  any  new  and  express  stipulations,  and  when  the  rela- 
tion of  landlord  and  tenant  continues  to  exist,  the  law  implies  those  terms, 
which  are  found  in  the  contract,  which  has  expired. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  assumpsit  brought  by  the  appellee 
on  the  2d  April,  1835,  in  which  she  declared,  for  work  and 
labour,  &c,  and  for  the  use  and  occupation  of  a  certain 
dwelling-house,  store,  messuage,  &c,  of  the  plaintiff,  by  the 
said  De  Young,  at  his  special  instance,  &c. ;  and  by  the  suf- 
ferance and  permission  of  the  plaintiff,  for  a  long  time  then 
elapsed,  had  held,  used  and  occupied,  &c.  The  declaration 
also  contained  the  common  counts.  The  defendant  pleaded 
non  assumpsit,  on  which  issue  was  joined. 
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At  the  trial  of  the  cause,  the  plaintiff,  to  support  the  issue 
on  her  part,  gave  the  following  evidence,  to  wit:  that  on 
the  25th  August,  1823,  Letitia  Buchanan,  of  Philadelphia, 
through  her  agent,  Edward  J.  Coale,  leased  the  premises  in 
Market  street,  in  the  city  of  Baltimore,  to  Michael  De  Young, 
for  a  term  certain,  viz  :  for  five  years,  commencing  from  the 
20th  day  of  August,  1823,  at  $500  per  annum,  payable  quar- 
terly, free  of  all  deductions  for  repairs,  &c.  during  the  said 
term. 

On  the  15th  of  September,  1828,  a  new  lease  was  exe- 
cuted by  L.  Buchanan  for  three  years,  to  commence  from  the 
20th  of  August,  1828,  the  date  of  the  expiration  of  the  first 
lease,  at  $600  per  annum,  payable  quarterly.  On  the  6th 
June,  1831,  a  further  lease  for  a  term  certain  was  executed, 
viz  :  for  three  years,  to  commence  from  the  20th  of  August, 
1831,  the  date  of  the  expiration  of  the  previous  lease. 

On  the  20th  of  August,  1834,  the  foregoing  lease  expired. 
In  May,  1834,  George  H.  Newman,  the  agent  of  Mrs. 
Buchanan,  and  at  her  request,  called  on  Mr.  De  Young,  and 
informed  him,  that  on  the  expiration  of  said  lease  in  the 
ensuing  August,  Mrs.  Buchanan  would  not  again  renew  the 
lease,  unless  the  rent  were  greatly  augmented ;  that  said  De 
Young  had  enjoyed  the  property  for  nearly  eleven  years  at  a 
remarkably  low  rent,  and  had  not  performed  his  agreement  to 
keep  it  in  repair,  and  that  unless  $1,200  or  $1,400  per  annum 
were  the  stipulated  rent,  Mrs.  Buchanan  would  decline  a 
renewal.  On  the  20th  of  July,  1834,  Mr.  Newman  wrote 
the  following  letter  to  Mr.  De  Young,  which  was  sent  to  and 
received  by  him,  said  De  Young,  on  the  30th  July. 

Michael  De  Young,  Esq.  Baltimore,  20th  July,  1834. 

Sir: — To  prevent  any  misunderstanding  hereafter,  relative 
to  the  rent  of  the  property  of  Mrs.  Buchanan  in  Market 
street,  which  you  now  occupy,  I  think  it  proper  to  repeat  to 
you  in  writing  what  I  stated  to  you  verbally  in  May  last,  in 
the  presence  of  my  clerks,  viz :  that  Mrs.  Buchanan  would 
require  of  you  to  give  her  possession  of  the  property  on  the 
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21st  of  August  next,  when  your  lease  expires,  or  pay  her  a 
rent  of  one  thousand  dollars  per  annum,  in  quarterly  pay- 
ments, from  and  after  the  above  date.  As  I  am  acting  in 
this  matter  only  as  an  agent,  and  have  already  given  you  suf- 
ficient time  to  make  up  your  mind  on  the  subject,  I  must 
request  a  prompt  answer  to  this  note.  If  1  do  not  hear  from 
you  definitely  on  or  before  the  31st  inst.,  I  shall  advertise 
the  property  for  rent  on  the  1st  of  August,  and  consider 
myself  at  liberty  to  lease  it  to  any  other  person  without  fur- 
ther reference  to  you. 

Respectfully,  your  obedient  servant, 
Geo.  H.  Newman,  Agent  for  Letitia  Buchanan. 

On  the  30th  of  July,  Mr.  De  Young  answered  said  letter 
in  writing. 

Geo.  H.  Newman,  Esq.  Baltimore,  July  30,  1834. 

Sir: — Your  letter  dated  20th  July,  was  handed  me  this 
morning  by  your  clerk  in  the  street,  and,  in  reply,  I  beg  to 
state,  that  the  rent  I  pay  at  present,  is  fully  equal  to  the 
value  of  the  property,  and  as  much  as  I,  or  any  one  else,  can 
afford  to  pay  at  these  times :  as  soon  as  they  improve,  I  will 
be  ready  to  treat  with  you  about  an  increase  of  rent,  but  for 
the  next  year  the  rent  will  have  to  stand  at  its  present  price. 

Yours,  respectfully, 

Meichel  De  Young. 

That  said  De  Young  handed  said  letter  of  the  30th  July, 
to  said  Newman — Newman  then  told  him,  that  if  he  kept  the 
property  he  should  pay  the  $1000,  or  he  would  use  measures 
to  get  him  out  if  he  could ;  to  which  De  Young  replied, 
alluding  to  this  letter,  there  was  his  reply.  On  the  20th  of 
August,  when  the  lease  expired,  he  paid  the  quarter's  rent 
then  due,  refused  to  remove  or  to  say  any  thing  further  on 
the  subject  of  rent  than  what  was  contained  in  said  letter. 

November  20th,  1834,  Mr.  Newman  presented  a  bill  for  a 
quarter's  rent,  viz :  for  $250,  the  one-fourth  of  $1,000, 
according  to  the  terms  of  Mr.  Newman's  verbal  assurance  in 
May,  and  the  letter  of  the  20th  July  :  this  bill  Mr.  De  Young 
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refused  to  pay :  he  was  again  urged  to  leave  the  premises  or 
pay  at  the  said  rate,  as  more  than  $1,000  could  be  obtained 
for  the  premises,  but  he  insisted  on  remaining  at  the  old  rate 
of  $600,  and  tendered  the  quarter's  rent  at  that  rate,  viz : 
$150,  which  was  received  by  Mr.  Newman  without  preju- 
dice to  Mrs.  Buchanan,  and  for  which  a  receipt  was  given 
by  Hoffman  fy  Dobbin. 

1834.  "  Mr.  Michael  De  Young  to  Letitia  Buchanan,  Dr. 
Nov.  20.     To   one-quarter's   rent   of  house  No.    198 

Market  street,  due  this  day,      .     .     $250  00 

Baltimore,  January  22d,  1835. 
Received  of  Mr.  Michael  D.  Young  $150,  on  account  of  a 
quarter's  rent  due  Mrs.  L.  Buchanan,  of  Philadelphia,  on 
21st  November,  1834;  the  said  sum  is  to  be  considered  in 
full  of  said  rent  if  it  shall  be  decided  by  Baltimore  county 
court,  or  agreed  between  the  counsel  of  said  De  Young  and 
Buchanan,  that  no  more  is  due. 

Hoffman  &  Dobbin,  Jits,  for  Mrs.  Buchanan." 

For  the  balance  of  $100  suit  is  brought. 

On  the  20th  February,  1835,  another  quarter's  rent  came 
due,  and  a  bill  for  $250  was  presented  and  refused ;  some 
time  after  a  distress  being  threatened,  it  was  again  proposed 
to  pay  $150,  and  to  leave  the  question  of  responsibility  for 
the  remaining  $100,  to  abide  the  decision  of  the  said  cause. 
"Baltimore,  20th  February,  1834. 

Received  $150  rent,  without  prejudice  to  Mrs.  Buchanan's 
further  claim  of  $100,  as  before  stated. 

Hoffman  &  Dobbin." 

20th  February,  1835.— $250  due,  $150  paid,  same  re- 
ceipt, by  Hoffman  &  Dobbin. 

On  the  20th  May,  1835,  another  quarter's  rent  becoming 
due,  a  bill  for  $250  was  again  presented  and  arranged  in 
the  same  way. 

"Baltimore,  21st  May,  1835. 

Received  of  Mr.  Michael  De  Young  $150,  on  account  of 
rent  due  Mrs.  Buchanan,  of  Philadelphia,  21st  May,  1835. 
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This  receipt  being  expressly  understood  to  be  as  the  preced- 
ing receipts,  no  bar  to  the  claim  of  Mrs.  Buchanan  to  the 
additional  $100  claimed  by  her. 

David  Hoffman,  Agt.for  Mrs.  Buchanan.17 

On  the  27th  of  April,  1835,  George  H.  Newman  being 
applied  to  by  Peter  Albinson  to  lease  the  premises  for  seven 
years,  to  commence  from  the  20th  August,  1835,  when  the  one 
year  for  which  Mr.  De  Young  refused  to  give  up  the  premises 
should  expire,  he  agreed  to  lease  the  same  for  seven  years  at 
$1200,  from  said  20th  of  August,  or  sooner,  if  Mr.  De  Young 
would  agree  to  vacate  sooner,  and  without  any  prejudice  to 
Mrs.  Buchanan's  claim  for  rent  at  $1000,  instead  of  $600 
per  annum,  which  was  agreed  to  by  said  Newman  and 
Albinson. 

"Baltimore,  27th  April,  1835. 

"I  will  lease  you  the  property,  No.  198  Market  street,  now 
occupied  by  Michael  De  Yong,  for  seven  years  from  the 
20th  August  next,  (or  from  the  20th  May,  if  you  can  obtain 
possession  from  Mr.  De  Young,  the  present  occupant,)  at  the 
annual  rent  of  $  1200  per  annum,  payable  quarterly,  free  and 
clear  of  all  taxes,  assessments,  water  rent,  and  with  the  usual 
covenants :  and  I  will  also  allow  you  $400  to  be  expended 
in  improvements  and  repairs,  the  same  to  be  in  full  of  all 
further  claims  for  these  objects  during  your  lease. 

Geo.  H.  Newman,^  Letitia  Buchanan. 

Mr.  Peter  Albinson." 

On  the  20th  May,  1835,  De  Young  and  Albinson  came  to 
an  arrangement,  by  which  De  Young  agreed  to  vacate  in 
favour  of  Albinson,  and  without  any  prejudice  to  Mrs.  Buch- 
anan's claim  to  the  three  quarters'  rent  ending  in  May,  at  the 
rate  of  $1000,  instead  of  at  the  rate  of  $600,  if  Mrs.  Buch- 
anan was,  on  the  said  facts,  entitled  to  the  said  increased 
rent. 

Whereupon  the  defendant  prayed  the  court  to  direct  the 
jury,  that  the  plaintiff  could  not  recover  in  this  suit. 

1st.  Because  an  action  for  use  and  occupation  will  not  lie 
in  such  case. 

20  v.10 
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2d.  Because  from  the  facts  of  this  case,  as  given  in  evi- 
dence, no  inference  of  renting  at  any  other  than  the  rate  of 
$600  per  annum,  can  be  drawn  by  the  jury. 

3d.  That  the  proper  remedy  of  the  plaintiff  wa3  by  debt, 
ejectment,  or  the  summary  remedy  provided  by  the  act  of 
assembly :  which  directions  the  court  (Magruder  and  Pur- 
viance,  A.  J.)  refused  to  give. 

The  defendant  excepted. 

A  verdict  for  $334  21,  with  interest  from  the  24th  Janu- 
ary, 1837,  being  found  against  the  defendant,  he  appealed  to 
this  court,  and  the  cause  came  on  to  be  argued  before  Buch- 
anan, Ch.  J.,  Stephen,  Archer  and  Spence,  Judges. 

Glenn,  for  the  appellant,  maintained : 

1.  That  the  action  for  an  increased  rent  could  not  be  main- 
tained, because  the  notice  to  quit  was  defective. 

2.  That  there  could  be  no  inference  of  a  renting  at  a  price 
beyond  $600  per  annum.  There  was  no  evidence  of  such  a 
renting,  nor  circumstances  from  which  it  could  be  deduced. 

3.  That  the  proper  remedy  of  the  appellee,  was  debt, 
ejectment,  or  the  summary  method  prescribed  by  the  act 
of  1793,  ch.  43. 

On  the  1st  point  he  cited  Soulsby  vs.  Neving,  9  East.  310. 

On  the  2d  point  he  cited  Ryan  vs.  Admr.  of  Marsh,  2 
Nott  and  McCord,  156.  Smith  vs.  Stewart,  6  John.  46. 
Stockett  vs.  Watkins,  2  Grill  and  John.  339.  Featherston- 
haugh  vs.  Bradshaw,  1  Wendell,  134.  Wright  vs.  Darby 
and  Bristow,  1  Term,  162.  Doe  Ex.  Dem.  Riggle  vs.  Bell, 
5  Term,  472.  Abeel  vs.  Radcliff,  15  John.  506,  507,  509. 
Bradley  vs.  Covel,  4  Cotoen,  349.  Digby  vs.  Atkinson,  et  alf 
4  Camp.  275.  Abeel  vs.  Radcliff,  13  John.  299.  Wood/all, 
660.     Birch  vs.  Wright,  1  Term  Rep.  378. 

On  the  3d  point  he  cited  1  Chitty's  Plea.  376,  ed.  of  1838. 

George  W.  Dobbin,  for  the  appellee : 
The  action  for  use  and  occupation  is  intended  to  apply  to 
all  cases  not  inconsistent  with  the  relation  of  landlord  and 
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tenant,  where  the  contract  is  not  under  seal.  The  law  will 
infer  that  relation  from  all  the  circumstances  of  the  case. 
The  action  is  founded  on  the  idea  of  a  benefit  conferred  by 
the  landlord,  and  compensation  due  from  the  tenant.  Com. 
L.  and  T.  6  Law  Lib.  437.  The  terms  of  the  statute  which 
gives  the  action  for  use  and  occupation  are  liberally  consi- 
dered. When  one  party  occupies  by  the  sufferance  of  the 
other,  an  implied  assumpsit  is  raised.  In  every  case  of  per- 
missive occupation  not  accompanied  by  circumstances  deny- 
ing the  relation  of  landlord  and  tenant,  that  relation  exists. 
Three  things  are  necessary  to  maintain  this  action. 

1.  Occupation  by  the  defendant. 

2.  Permission  of  the  plaintiff. 

3.  Value  of  the  premises  occupied. 

In  the  case  at  bar,  the  plaintiff  shows  occupation,  and  at 
every  step  contract  appears.  The  defendant  was  insisting 
on  his  relation  as  tenant  in  every  stage  of  the  transaction. 
This  relation  is  not  always  referred  to  a  previous  holding ; 
for  the  purposes  of  the  statute  if  the  relation  appears,  it  is 
enough.  The  value  of  the  premises  is  open  to  the  jury. 
Here  the  defendant  commenced  under  a  sealed  lease,  and 
ever  after  he  recognizes  his  duty  as  tenant,  and  promises  to 
pay  rent.  He  pays  rent.  It  is  received  under  protest.  No 
fact  has  occurred  to  disturb  the  right  to  resort  to  this  form 
of  action. 

A  tenant  holding  over  is  not  necessarily  a  trespasser.  He 
is  tenant  at  sufferance.  He  came  in  lawfully.  He  holds 
over.  His  relation  thus  becomes  equivocal.  He  gives  the 
landlord  an  election.  The  election  of  considering  him  a 
tenant  does  not  conclude  him  from  suing  in  ejectment. 
Up  to  the  time  of  the  demise  laid  in  ejectment,  the  landlord 
may  recover  for  use  and  occupation.  After  holding  over,  use 
and  occupation  may  be  maintained. 

A  tenant  may  be  warned  off,  and  in  case  he  does  not  de- 
part, a  contract  may  be  implied  and  resorted  to.  Birch  vs. 
Wright,  1  Term,  387.  Burchell  vs.  Hornsby,  1  Camp.  360. 
Cheny  vs.  Batten,  Cowper,  246.  If  the  relation  is  not  impos- 
sible, the  court  will  infer  it. 
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When  the  relation  is  maintained  in  fact,  then  the  question 
arises,  to  what  sum  is  the  appellee  entitled  ? 

The  action  is  not  brought  for  rent,  as  rent,  but  for  rea- 
sonable satisfaction.  A  prior  contract  may  be  used  as  evi- 
dence upon  the  quantum  of  damages.  Did  then  any  agree- 
ment exist  by  which  the  jury  should  be  regulated.  The 
agreement  may  become  the  measure  of  damages.  Our 
notice  may  perform  that  office,  or  the  jury  may  determine 
it  upon  evidence.  The  argument  on  the  other  side  erro- 
neously supposes  that  the  old  lease  must  be  followed  in  all 
its  terms.     This  proposition  is  controverted. 

A  tenant  holder  is  not  necessarily  a  trespasser.  Gwynn 
vs.  Jones*  Lessee,  2  G.  and  J.  173,  184.  He  may  become  a 
tenant  at  will.     Dyer,  62. 

I  insist  that  holding  over  creates  a  tenancy  similar  to  that 
which  would  result  from  the  acts  of  the  parties,  as  a  payment 
of  rent,  or  a  permission  from  the  landlord. 

When  after  the  old  contract  expires,  it  is  only  continued 
by  some  new  act,  or  some  omission  showing  its  existence. 
It  requires  concert  of  both  parties  to  renew  by  implication 
the  expired  contract.  Right  vs.  Darby  and  Bristow,  1  Term 
Rep.  163.  Messenger  vs.  Armstrong,  1  Term  Rep.  55. 
Abeel  vs.  Radcliff,  15  John.  507.  Bradley  vs.  Covel,  4  Cow. 
350.  Cheny  vs.  Batten,  Coivper,  245.  The  tenancy  was 
repudiated  on  the  old  terms,  and  it  does  not  flow  from  the 
mere  fact  of  holding  over.  The  holding  over  merely  creates 
a  tenancy  by  sufferance.  Jackson  vs.  Parkhurst  et  al,  5 
John.  128.  This  may  be  put  an  end  by  landlord,  and  hence 
he  may  prescribe  terms  to  the  tenant,  if  he  remains  he 
adopts  them.  We  simply  claim  the  real  value.  This  the 
jury  gave  us. 

Spence,  Judge,  delivered  the  opinion  of  the  court. 

The  action  of  assumpsit,  for  use  and  occupation,  can  be 
sustained  where  it  is  based  upon  a  contract  either  express  or 
implied ;  and  unless  it  be  thus  founded,  it  cannot  be  main- 
tained.    Birch  vs.  Wright,  1  Term  Rep.  387. 
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In  the  case  now  under  consideration,  the  term  created  by 
the  -written  agreement,  was  ended  and  determined  on  the 
20th  day  of  August,  1834,  and  De  Young,  the  tenant,  re- 
mained in  the  possession  and  enjoyment  of  the  premises, 
from  the  expiration  of  the  lease  until  some  time  in  the  month 
of  May,  1835. 

It  seems  at  this  day  to  be  well  settled  law,  that  when  a 
tenant  for  a  term  of  years,  or  from  year  to  year,  holds  over 
after  the  expiration  of  the  term,  without  any  new  stipulations 
between  the  parties,  he  impliedly  holds  subject  to  all  the 
covenants  in  the  lease,  which  are  applicable  to  his  new  situa- 
tion. Digby  vs.  Jlthinson  and  Another,  4  Camp.  Rep.  275. 
Doe  on  demise  of  Riggs  vs.  Bell,  5  Term  Rep.  471.  13 
John.  Rep.  297. 

If  this  be  a  correct  view  of  the  law,  it  follows  as  a  neces- 
sary and  unavoidable  conclusion,  that  in  the  absence  of  any 
new  and  express  stipulations  in  such  cases,  and  where  the 
relation  of  landlord  and  tenant  does  exist,  the  law  will  imply 
those  terms,  which  are  found  in  the  contract  which  has 
expired. 

We  are  thus  brought  to  the  inquiry  whether  the  record  in 
this  cause  furnishes  any  evidence  of  any  new  conditions  or 
supplemental  contract,  which  will  ascertain  and  define  the 
terms  of  the  relation  between  these  parties ;  for  upon  this 
proposition  alone  it  must  depend  whether  the  county  court 
erred  or  not,  in  rejecting  the  defendant's  prayer. 

The  material  evidence  in  this  cause,  touching  the  terms 
and  character  of  the  relation  between  these  parties,  subse- 
quent to  the  20th  of  August,  1834,  is  to  be  found  in  the 
written  correspondence  of  George  H.  Newman,  the  plaintiff's 
agent,  bearing  date  the  20th  July,  1834,  and  the  defendant's 
answer  thereto  of  the  30th  of  the  same  month  and  year. 
Newman,  the  agent  of  the  plaintiff,  in  his  note  of  the  20th 
July,  1834,  uses  this  unequivocal  language  to  De  Young,  the 
defendant :  "  Mrs.  Buchanan  [will]  require  you  to  give  her 
possession  of  the  property  on  the  21st  of  August  next,  when 
your  lease  expires,  or  pay  her  a  rent  of  one  thousand  dollars 


158         CASES  IN  THE  COURT  OF  APPEALS 

De  Young  vs.  Buchanan. — 1838. 

per  annum,  in  quarterly  payments,  from  and  after  the  above 
date."  He  requests  a  prompt  answer  to  this  note,  and  con- 
cludes as  follows  :  "  If  I  do  not  hear  from  you  definitely,  on 
or  before  the  31st  inst.  I  shall  advertise  the  property  for  rent 
on  the  1st  of  August,  and  consider  myself  at  liberty  to  lease 
it  to  any  other  person,  without  further  reference  to  you."  In 
reply  to  this  note,  De  Young  says :  "  I  beg  to  state  that  the 
rent  I  pay  at  present,  is  fully  equal  to  the  value  of  the  pro- 
perty, and  as  much  as  I,  or  any  one  else,  can  afford  to  pay  at 
these  times ;  as  soon  as  they  improve,  I  will  be  ready  to  treat 
with  you  about  an  increase  of  rent,  but  for  the  next  year  the 
rent  will  have  to  stand  at  its  present  price." 

Is  there  one  expression  to  be  found  in  this  correspondence, 
from  which  the  human  mind  can  deduce  the  most  remote 
semblance  of  a  contract,  or  agreement ;  it  is  nothing  more  or 
less  than  a  demand  on  the  one  side  that  the  rent  shall  be 
increased  from  $600  per  annum,  the  former  rent,  to  $1000, 
with  a  threat  that  the  tenant  will  otherwise  be  turned  out ; 
with  as  prompt  a  declaration  on  the  other  side,  that  six  hun- 
dred dollars  is  the  value  of  the  properly,  and  as  much  as  he 
could  or  would  pay.  We  think  the  conclusion  that  there 
was  not  any  new  agreement,  or  contract,  proved  by  this 
correspondence,  is  so  clear,  that  no  argument  on  our  part  can 
make  it  more  plain. 

It  is  admitted,  and  indeed  the  proof  on  the  record  shew- 
ing, that  at  the  time  the  suit  was  brought  no  part  of  the  six 
hundred  dollars,  the  former  rent,  was  in  arrear ;  that  the  rent 
for  the  quarter  ending  the  20th  of  February,  1835,  was  then 
paid,  and  as  this  was  all  the  plaintiff  would  have  been  enti- 
tled to  recover  in  this  action,  and  under  this  proof,  we  are 
of  the  opinion  the  court  below  erred  in  not  granting  the 
defendant's  prayer,  and  therefore  reverse  the  judgment,  with 
costs. 

JUDGMENT   REVERSED. 
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John  Tolson,  et  al  vs.  Henry  Tolson,  et  al. — Dec.  1838. 

If  the  language  of  a  will  is  uncertain,  as  to  the  person  designed  to  take,  or 
as  to  the  thing  designed  to  be  given,  the  court  cannot  enforce  it  without 
adding  a  devisee  or  legatee  not  named,  or  describing  property  not  described 
in  the  will. 

In  a  devise  to  the  seven  sons  of  the  testator,  with  a  request  that  they  should 
take  care  of  their  brother  John  Tolson  and  his  family,  it  was  held,  upon  a 
bill  filed  by  John  and  his  children,  that  the  term  "family'"  did  not  desig- 
nate the  persons  intended  by  the  testator,  with  sufficient  accuracy ;  and 
that  as  to  those  who  were  contemplated  by  that  term,  the  devise  must  fail. 

But  the  failure  of  the  will  in  that  respect,  did  not,  however,  affect  the  devise 
in  favour  of  John,  and  that  the  proper  and  necessary  means  of  securing  the 
execution  of  the  testator's  intention  to  provide  a  maintenance  for  him,  was 
to  consider  the  amount  necessary  for  that  purpose,  a  charge  on  the  land 
devised  to  the  seven  sons,  and  to  make  them  trustees  for  John. 

Appeal  from  Chancery. 

This  was  a  bill  filed  on  the  12th  March,  1834,  by  John 
Tolson  and  Eleanor  his  wife,  and  their  adult  and  infant  chil- 
dren, alleging  that  Francis  Tolson,  the  father  of  John,  and 
the  grandfather  of  the  children  of  John  and  Wife,  who  died 
in  the  year  1824,  by  his  last  will  and  testament,  gave  to  all 
his  children,  except  his  son  John  the  complainant,  a  specified 
portion  of  his  estate,  that  with  the  exception  of  a  small 
portion  of  his  real  estate,  which  the  said  testator  devised  to 
his  friend  and  son-in-law,  George  Semmes,  upon  condition 
the  said  testator  devised  to  his  sons  Henry,  Edward,  William 
Alfred,  Thomas  R.,  Alexander  H.  and  George  S.  Tolson,  all 
his  large  and  valuable  real  estate,  share  and  share  alike,  and 
requested  his  said  seven  sons  aforesaid,  to  take  care  of  their 
brother  John  and  his  family  ;  thereby  creating  a  trust  in  said 
seven  sons,  for  the  benefit  of  your  orator,  and  making  it  obli- 
gatory upon  them,  in  consideration  of  the  benefits  and  advan- 
tages which  they  were  authorized  to  receive  under  said  will, 
and  which  they  have  assumed  to  take  under  the  will,  to  afford 
and  extend  to  the  complainant  and  his  family  a  competent 
maintenance  and  support  during  their  lives,  and  so  long  as 
their  necessities  should  require.     The  bill  then  alleged  that 
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the  said  seven  sons,  though  they  had  accepted  and  taken  a 
large  estate  under  their  father's  will,  refused  to  allow  the 
complainant  and  his  family,  then  in  abject  poverty,  any  sup- 
port or  relief.  Prayer  for  subpcena  against  the  said  sons,  for 
special  and  general  relief. 

The  will  of  Francis  Tolson,  exhibited  with  the  bill,  con- 
tained among  others  the  following  clause  : 

Item. — I  give  and  devise  to  my  sons  Henry  Tolson,  Ed- 
ward Tolson,  William  Tolson,  Alfred  Tolson,  Thomas  R. 
Tolson,  Alexander  H.  Tolson,  and  George  Semmes  Tolson, 
their  heirs  and  assigns,  to  be  equally  divided  between  them, 
share  and  share  alike,  all  the  rest  and  residue  of  my  estate, 
real,  personal  and  mixed ;  I  request  my  seven  sons  above 
named,  to  take  care  of  their  brother  John  Tolson  and  his 
family,  also  the  children  of  my  late  grandaughter  Jinn  Mid- 
dleton,  and  my  grandson  Arthur  A.  Cattis. 

The  defendant  appeared  and  demurred  specially  to  the 
said  bill  of  complaint,  and  assigned  the  following  causes  of 
demurrer : 

1.  That  the  subject  of  the  suit,  and  the  relief  and  disco- 
very sought,  were  not  within  the  jurisdiction  of  any  court  of 
law  or  equity. 

2.  That  the  clause  relied  on  in  the  will  of  Francis  Tolson, 
did  not  create  a  trust  in  favour  of  the  persons  therein  referred 
to,  or  any  of  them. 

3.  That  neither  the  complainants  nor  any  of  them  have 
any  interest  in  the  real  property  devised  to  the  defendants, 
and  have  not  by  their  bill  made  such  a  case  as  entitles  them 
to  relief  or  equity. 

At  March,  1837,  the  demurrer  coming  on  to  be  heard,  the 
Chancellor,  (Bland,)  dismissed  the  bill  with  costs,  being  of 
opinion  that  the  request  of  the  testator  in  favour  of  his  son 
John  Tolson  and  his  family,  was  so  indefinite  and  uncertain, 
that  it  could  not  be  considered  as  the  foundation  of  any  trust 
or  claim  as  set  forth  in  the  bill  of  complaint. 

From  this  decree  the  complainants  appealed. 
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The  cause  was  argued  before  Buchanan,  Ch.  J.,  Ste- 
phen, Archer,  Chambers  and  Spence,  Judges. 

Pratt,  for  the  appellants  : 

This  question  is  a  new  one  in  Maryland,  and  turns  upon 
the  construction  of  a  single  clause  of  Francis  Tolson's  will, 
viz.  the  request  of  the  testator  that  his  seven  sons  should 
take  care  of  their  brother  John  and  his  family. 

The  intent  of  the  testator  is  to  be  regarded.  The  court 
will  execute  it.  The  testator  meant  something  by  this 
devise.  He  had  made  provision  for  his  other  sons,  and 
requests  them  to  take  care  of  their  brother  John.  The  bill 
is  demurred  to.  Hence  its  allegations  are  admitted.  John 
and  his  family  are  destitute.  Then  what  was  the  design  of 
the  testator  in  making  this  bequest  ?  Not  the  mere  form  of 
a  charity;  but  the  devise  confessed  the  pecuniary  ability  to 
take  care  of  his  brother — to  keep  him  from  want — to  furnish 
the  necessaries  of  life,  and  not  throw  him  on  the  cold  charity 
of  the  world. 

Words  of  request,  desire,  hope,  are  modes  of  devising,  and 
accompanied  with  sufficient  property,  are  construed  to  be  a 
trust.  Jer.  Eq.  Jurisp.  98.  Three  things  must  concur ;  the 
object  must  be  certain ;  the  subject  must  be  certain ;  these 
words  of  desire  and  recommendation  in  a  will,  are  construed 
always  as  a  trust.  A  duty  coupled  with  property  sufficient 
to  discharge  that  duty,  creates  a  trust.  The  words  here  are 
sufficient  for  that  purpose.  T%bitts  vs.  Tibbitts,  19  Ves.  J. 
656.  Hill  vs.  Bishop  of  London,  1  Atk.  618.  1  Russ.  511. 
(note.) 

The  2d  inquiry  is,  who  are  the  objects  of  the  testator's 
bounty  ?  John  Tolson  and  his  family.  The  words  of  recom- 
mendation must  be  applied  to  persons  sufficiently  designated, 
as  well  as  to  objects.  The  addition  of  John's  family  does 
not  render  the  devise  uncertain.  John  was  bound  to  take 
care  of  his  family.  To  that  duty  his  was  unequal ;  and  the 
testator  meant  to  impose  the  same  duty  on  his  brothers, 
which  law  and  nature  imposed  on  John. 
21  v.10 


162         CASES  IN  THE  COURT  OF  APPEALS 

Tolson,  tt  al  vt.  Tolson,  et  al.— 1838. 

The  term  family  in  a  will  means  children.  Preston  on 
Leg.  210.  1  Ropery  1 19.  The  term  relation  is  more  exten- 
sive than  family.  Cruwys  vs.  Colman,  9  Ves.  319.  Grant 
vs.  Lynam,  3  Cond.  E.  C.  R.  672. 

Wills  are  to  be  considered  according  to  the  acceptation 
and  meaning  of  the  terms  used  at  the  place  of  making  the 
will,  John  and  his  family  mean  John  and  his  children. 

3.  Is  the  property  on  which  the  devise  is  to  operate,  suffi- 
ciently certain.  Jer.  Eq.  99.  1  Russ.  509.  To  take  care 
of,  is  as  certain  as  to  provide.  Covop.  Chan.  Ill,  115. 
When  the  objects  and  subjects  of  the  devise  are  certain, 
words  of  recommendation  are  construed  to  be  terms  of  direc- 
tion.    Johns  vs.  Stoops,  et  al,  5  Harr.  and  John.  430. 

Duckett,  for  the  appellants,  in  consequence  of  the  indis- 
position of  his  colleague,  informed  the  court  that  he  would 
rely  to  maintain  the  proposition  that  words  of  request  in  a 
devise,  constituted  a  trust  when  found  in  connexion  with 
objects  and  subjects  that  were  certain,  on  Cary  vs.  Cary,  2 
Sch.  and  Lef.  190.  Eade  vs.  Eade  and  others,  5  Mad.  11, 
118.  1  Bro.  C.  R.  489.  2  lb.  226.  2  Rop.  Leg.  297. 
That  he  would  rely  on  the  same  authorities  to  show  the  cer- 
tainty of  the  persons  alluded  to  under  the  designation  of 
family. 

That  the  import  of  the  words  to  take  care  of,  would  be 
found.  Smith  vs.  Kuiskern,  4  J.  C.  R.  10.  Foley  vs.  Parry, 
7  Con.  E.  C.  R.  299,  303.  Jer.  Eq.  102.  Judd  vs.  Pratt, 
13  Ves.  176.  Deffles  vs.  Goldschmidt,  1  Merr.  417.  Rules 
for  the  construction  of  wills.  Jer.  Eq.  54.  Heirs  at  law 
not  to  be  disinherited  but  by  express  provision  of  the  will. 
Kellett  vs.  Kellett,  1  Ball  and  Beatty,  541.  Pickering  vs. 
Lord  Stamford,  3  Ves.  J.  492,  493.  CresweU  vs.  Lawson,  1 
Gill  and  John.  248. 

Tuck,  for  the  appellees. 

1  and  2.  The  first  and  second  points  may  be  considered 
together.  They  affirm  that  the  subject  matter  of  controversy 
is  not  within  the  jurisdiction  of  any  court ;  and  that  the 
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clause  in  the  will  of  Francis  Tolson,  under  which  the  appel- 
lants claim,  does  not  create  a  trust  in  their  favour.  These 
points  present  for  consideration  the  true  construction  of  the 
whole  will,  and  more  especially  of  that  part  on  which  the 
present  claim  depends,  when  taken  alone,  and  apart  from  any 
thing  that  may  be  collected  for  or  against  the  claim,  from  the 
context.  This  is  the  fairest  aspect  for  the  appellants  in 
which  their  case  presents  itself.  The  bill  goes  altogether 
upon  the  ground  that  a  trust  was  created  for  the  complain- 
ant's support  and  maintenance,  and  that  it  is  a  charge  upon 
the  estate  devised  to  the  appellees.  It  is  either  a  trust  or 
mere  naked  power,  because  words  of  recommendation,  de- 
sire, &c.  have  never  been  construed  as  passing  a  devise. 
They  operate,  if  at  all,  only  as  constructive  trusts.  If  the 
words  import  any  discretion  in  the  persons  to  whom  they  are 
directed,  to  act  or  not  to  act,  according  to  the  suggestions  of 
the  will,  they  are  not  imperative.  And  the  whole  case  rests 
upon  this  distinction.     2  Sug.  on  Powers,  174. 

What  constitutes  a  trust?  Sufficient  words — that  is, 
words  shewing  a  plain  and  unequivocal  intention  impera- 
tively to  raise  a  trust.  Certainty  in  the  person  to  enjoy  the 
trust,  and  certainty  as  to  interests  of  the  certui  que  trust,  and 
as  to  the  property  on  which  the  trust  is  raised,  or  by  which 
it  must  be  supported.  These  ingredients  are  more  shortly 
stated  in  one  of  the  cases,  as  the  "  intention,  the  object  and 
the  subject."     6  Crust  Dig.  200,  ch.  10,  title  Devise. 

It  may  be  remarked  that  the  will,  taken  as  an  entire  instru- 
ment, negatives  the  idea  of  charging  any  thing  for  John  Tol- 
son's  benefit,  upon  the  property  devised  to  the  appellees,  and 
shews  most  clearly  that  they  of  all  others  named  in  the  will, 
were  the  objects  of  the  testator's  peculiar  regard.  It  may 
also  be  observed  that  the  words  "  I  request  my  seven  sons," 
&c.  (under  which  this  claim  is  made,)  constitute  a  separate 
and  distinct  sentence,  and  form  no  part  of  the  previous  de- 
vise to  the  appellees.  This  circumstance  is  relied  upon  in 
some  of  the  cases  where  the  fact  was  as  it  is  here,  and  made 
the  ground  of  the  decision.     There  is  nothing  to  shew  that 
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this  charge  was  created  or  intended  to  be  created  against  the 
appellees,  "in  consideration  of  the  benefits  they  derived  under 
the  will,"  as  stated  in  the  bill  of  complaint.  If  these  words 
be  taken  alone,  they  are  not  the  ground  of  any  claim  in  behalf 
of  the  complainants ;  but  an  attempt  is  then  made  to  con- 
nect them  with  the  previous  devise  to  the  appellees,  so  as  to 
charge  their  property  with  the  trust.  This  cannot  be  effected 
without  doing  violence  to  the  language  and  the  grammatical 
construction  of  the  will.  There  is  no  necessary  legal  con- 
nection or  dependence  between  the  devise  to  the  appellees 
and  the  words  of  request ;  and  it  is  not  competent  for  the 
court  to  expunge  or  insert  a  word  or  comma  for  the  purpose 
of  giving  a  construction  to  the  will  that  it  will  not  bear  with- 
out such  alteration.  1  Russ.  509.  And  a  trust  will  not  be 
declared  upon  such  words  as  these,  where  such  a  decision 
would  violate  the  general  intent  of  the  testator,  or  be  incon- 
sistent with  previous  devises  of  the  property  on  which  the 
trust  is  made  to  depend. 

The  first  objection  to  the  present  claim  is  that  the  term 
"  family"  is  too  uncertain  to  indicate  the  persons  to  be  bene- 
fitted— even  admitting  the  imperative  character  of  the  words 
and  the  certainty  of  the  property.  This  objection  of  course 
does  not  apply  to  John  Tolson.  This  term  in  ordinary  accep- 
tation means  one's  "  household ;"  "  all  within  his  walls," 
including  "  wife,  children  and  servants,"  and  all  under  the 
control  and  direction  of  one  head  or  master.  It  cannot  be 
contended  that  the  testator  designed  to  use  the  words  in  that 
sense.  Such  a  construction  might  charge  upon  these  appel- 
lees the  support  of  all  whom  John  Tolson  might  choose  to 
take  under  his  protection  as  members  of  a  common  house- 
hold. It  has  no  legal  or  technical  signification.  It  must 
here  derive  all  its  force  from  the  context,  as  in  all  the  cases 
where  any  legal  meaning  has  been  attached  to  it.  It  does 
not  ex  vi  termini  refer  to  the  father,  wife  or  children.  It 
has  been  held  to  denote  the  "  heir  at  law,"  "  next  of  kin," 
"  relations ;"  and  only  in  one  case  has  it  been  construed  as 
including  the  "  father ;"  in  none  as  including  the  "  mother;" 
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■whereas  in  some  cases  it  has  been  adjudged  to  be  uncertain, 
and  the  alleged  trust  defeated  on  that  ground.  Barnes  vs. 
Patch,  8  Ves.  604  McLaroth  vs.  Bacon,  5  Ves.  159.  Doe 
on  demise  of  Chatanaz  vs.  Smith,  5  M.  and  S.  126,  are  the 
only  cases  where  children  have  been  allowed  to  take  under 
the  term  "family;"  and  in  those  cases  there  was  something 
to  be  gathered  from  the  rest  of  the  will  to  shew  that  children 
were  meant  by  the  testator.  The  word  "  family,"  was  not 
held  to  mean  children,  proprio  vigore. 

In  Harlan  vs.  Trigg,  1  B.  C.  C.  142.  Doe  on  demise  of 
Hayter  vs.  Joinville,  3  East.  172.  Sale  vs.  Moore,  1  Simons, 
532.  2  Cond.  Ch.  Rep.  266,  this  term  was  decided  to  be  too 
indefinite,  and  the  parties  claiming  took  nothing.  In  Wright 
vs.  Atkins,  cited  on  the  other  side  from  17  Ves.  255,  it  was 
decided,  at  first,  that  a  trust  arose  for  the  "  family."  But  on 
appeal  that  case  was  reversed  by  the  Lord  Chancellor,  and 
the  decree  of  reversal  was  afterwards  affirmed  by  the  lords. 
See  same  case  in  1  Vea.  and  Bea.  313,  and  quoted  in  Sale  vs. 
Moore,  1  Simons,  532.  In  all  the  cases  where  persons  have 
been  permitted  to  take  as  the  "family,"  the  intention  of  the 
testator  was  presumed  from  the  rest  of  the  will.  Apply  that 
test  to  the  case  at  bar,  and  the  court  will  find  that  the  appel- 
lants for  their  designation  as  the  persons  meant  by  the  will, 
must  rely  solely  on  the  force  of  the  single  term  "  family." 
The  weight  of  authority,  the  reason  of  the  decisions,  and  the 
whole  tenor  of  the  will  concur  in  rejecting  the  pretensions  of 
John  Tolson's  wife  and  children,  as  the  persons  contemplated 
by  the  testator. 

The  second  objection  presented  by  the  1st  and  2d  points, 
is  founded  on  the  uncertainty  in  the  description  of  the  inte- 
rest intended  to  be  conferred  on  the  appellants.  The  whole 
residue  of  the  real  and  personal  estate,  after  deducting  some 
inconsiderable  bequests,  is  devised  in  express  terms  to  the 
appellees  by  name.  It  is  admitted  in  the  bill  of  complaint, 
that  no  specific  property  was  devised  to  the  appellants.  But 
it  is  said  that  the  "  request  that  the  seven  sons  should  take 
care  of  John  Tolson  and  his  family,"  imposes  on  them  the 
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duty  of  providing  their  support  and  maintenance,  and  that 
this  is  a  charge  upon  the  real  and  personal  property  devised 
to  them.  There  must  always  be  something  certain  to  sup- 
port a  trust,  as  well  as  a  certain  interest  to  be  enjoyed  by  the 
persons  for  whom  the  trust  property  is  held.  Here  the  pro- 
perty is  devised  in  fee.  The  appellees  have  an  absolute 
legal  estate  in  the  devise  to  them ;  and  this  charge  cannot  be 
allowed  unless  the  court  are  prepared  to  say  that  it  was  the 
design  of  the  testator  that  they  should  hold  that  property 
subject  to  this  incumbrance,  and  only  for  the  purpose  of  exe- 
cuting the  trust  reposed  by  the  will.  If  the  first  devisees 
(the  appellees)  have  any  power  of  disposing  of  the  residue 
devised  to  them,  or  of  diminishing  the  amount  or  value  of 
the  property  by  which  the  charge  is  supported,  then  it  is  not 
a  trust,  but  a  mere  power,  which  they  may  execute  or  not  as 
they  choose.  By  the  subject  being  certain  is  meant  where 
the  whole  property  must  remain  entire  in  the  first  taker. 
Where  he  has  the  power  of  disposition,  it  is  uncertain.  2 
Mad.  ch.  7.  Jeremy's  Eq.  98.  This  is  the  result  of  all  the 
decisions.  In  no  case  of  a  devise  in  fee,  has  a  trust  been 
sustained  on  words  of  recommendation,  where  there  was  not 
a  plain  construction  that  the  testator  designed  only  a  limited 
estate  to  the  first  taker.  Mason  vs.  Limbray,  cited  in  Vernon 
vs.  Vernon,  Amb.  4.  Eales  vs.  England,  Pre.  ch.  200.  Har- 
ding vs.  Glynn,  1  Atk.  468.  Massey  vs.  Sherman,  Amb. 
520.  Nowlan  vs.  J\Tollegan,  1  Br.  C.  C.  489.  Pierson  vs. 
Garnet,  2  Br.  C.  C.  226.  8  Ves.  573.  10  Ves.  536.  1 
Turner,  162.  Malin  vs.  Keighly,  2  Ves.  Jr.  333,  529. 
Brown  vs.  Higgs,  4  Ves.  708.  5  Ves.  495.  Birch  vs.  Wade, 
3  Vea.  and  Bea.  198.  Tibbitts  vs.  Tibbitts,  18  Ves.  656. 
1  Jacob.  317.  Prevost  vs.  Clarke,  2  Mad.  458.  Cuywiss 
vs.  Coleman,  9  Ves.  319.  Foibes  vs.  Ball,  3  Merrivale,  437. 
Harwood  vs.  West,  1  Sim.  and  Stu.  387.  2  Sug.  on  Powers, 
177.  In  many  of  the  books  the  trust  has  been  repudiated 
on  the  very  ground  that  the  whole  beneficial  interest  passed 
to  the  first  taker,  and  that  trusts  by  implication  cannot  be 
sustained  where  he  possesses  any  express  or  implied  power 
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of  diminishing  the  fund.  Cunliffe  vs.  Cunliffe.  Marlin 
vs.  Keighly,  2  Ves.  532.  Kirkbank  vs.  Hudson,  7  Price, 
212.  3  Eng.  Exch.  Rep.  30.  Wynn  vs.  Hawkins,  1  Br. 
C.  C.  179.  Sale  vs.  Moore,  2  Cond.  Ch.  Rep.  269.  Mere- 
dith  vs.  Hineage,  et  al,  2  Cond.  Ch.  Rep.  270.  Strange  vs. 
Barnard,  2  B.  C.  C.  586.  Pushman  vs.  Filliter,  3  Ves.  7. 
Bland  vs.  Bland,  2  Cox  Cases,  349.  Wilson  vs.  Major,  11 
Fes.  205.  Flanders  vs.  Clark,  1  Fes.  &n.  9.  Wright 
vs.  Atkins,  17  Ves.  255.  1  Fea.  and  Bea.  313.  JEade 
vs.  Uade,  et  al,  5  ik/ad.  77.  Abrahams  vs.  Almans,  1 
Htm.  609. 

From  an  examination  of  the  cases  this  result  is  "  clearly 
deducible,"  that  if  the  whole  will  exhibits  any  presumptive 
evidence  of  the  testator's  intention  to  bestow  an  absolute 
interest  on  the  first  taker,  the  trust  by  implication  cannot  be 
enforced ;  and  that  such  an  intention  may  be  inferred  from 
an  express  or  implied  power  of  disposition ;  from  the  nature 
of  the  property,  the  terms  of  the  particular  devise,  and  of  the 
whole  will ;  and  that  where  the  interest  of  the  first  taker  is 
prima  facie  absolute,  the  subsequent  words  must  be  very 
strong,  to  authorize  the  courts  to  divest  it,  and  they  will  not 
infer  that  the  testator  intended  to  take  away  what  was  pre- 
viously given,  or  to  create  charges  thereon  inconsistent  with 
its  enjoyment. 

But  even  if  the  testator  designed  that  the  appellees  should 
take  their  property  in  trust,  the  extent  and  character  of  the 
interest  of  the  appellants  are  not  sufficiently  defined  in  the 
will.  The  words  "take  care  of"  can  have  no  legal  signifi- 
cation unless  there  be  something  in  the  will  to  shew  what 
services  the  testator  designed  should  be  performed  towards 
John  and  his  family.  Did  he  mean  that  the  appellees  should 
take  care  of  them,  although  they  might  be  able  to  take  care 
of  themselves  ?  Was  this  protection  to  extend  to  the  ex- 
pense of  their  education  as  well  as  food  and  clothing  ?  Or 
was  it  not  rather  to  be  confined  to  the  emergency  of  their 
becoming  helpless  and  unable  to  maintain  themselves  ?  Does 
it  appear  how  long  this  support  was  to  be  extended  to  them  ? 
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Has  it  any  limit  as  to  extent  or  duration  by  the  terms  of  the 
will  ?  and  if  not,  can  this  court  affix  any  confines  to  so  gene- 
ral a  bequest  ?  The  plain  and  obvious  import  of  these  words 
is  this,  that  the  appellees  should  not  allow  their  brother  John 
and  his  family  to  suffer — they  are  recommended  to  their 
brotherly  care  and  regard,  for  reasons  best  known  to  the 
testator  himself,  in  the  confidence  that  the  kindest  offices 
would  be  extended  towards  them  so  long  as  their  condition 
might  require  aid  at  the  hands  of  others.  But  no  right 
was  intended  to  be  created  in  them,  to  call  on  any  court  to 
enforce  the  performance  of  these  offices  as  a  trust,  charge- 
able on  the  entire  estate  of  the  appellees. 

But  if  the  object  and  the  subject  are  sufficiently  defined, 
the  words  "I  request,"  &c.  considered  in  connexion  with 
the  context,  and  according  to  the  meaning  of  the  decisions, 
do  not  raise  a  trust.  Many  of  the  cases  referred  to  before, 
shew  that  this  is  always  a  question  of  intention  to  be  col- 
lected from  the  whole  will,  that  these  trusts  are  not  the 
subject  of  any  peculiar  rule,  but  as  in  all  other  devises,  the 
intention  of  the  testator  must  govern.  The  rule  upon  this 
subject  is  stated  in  6  Cruisi  Dig.  200.  It  is  contended  that 
where  the  object  and  subject  are  certain,  the  words  are 
always  imperative,  and  create  the  trust.  This  is  not  so. 
In  Breginow  vs.  Moore,  2  Ves.  631,  the  court  disregarded 
the  object  and  subject,  although  clearly  ascertained,  and 
decided  according  to  the  intention  of  the  testator  collected 
from  the  whole  will.  And  so  in  Meredith  vs.  Henniage  and 
Walker,  2  Cond.  Ch.  Rep.  282.  In  Malin  vs.  Keighly,  2  Ves. 
535,  Lord  Alvanley  has  stated  the  rule  as  largely  as  the  ap- 
pellants can  desire  "that  where  the  object  and  subject  are 
certain,  the  trust  must  be  implied,  unless  the  testator  mani- 
fest a  contrary  intent."  On  the  contrary,  we  contend  that 
although  the  persons  to  take,  and  the  property  be  certain, 
words  of  recommendation,  &c.  are  not  imperative,  but  of 
necessity  impart  a  discretion  in  the  person  to  whom  they  are 
addressed,  and  an  intention  to  create  the  trust  appearing,  the 
will  alone  can  control  the  exercise  of  that  discretion.     The 
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cases  are  all  referred  to  in  2  Story's  Eq.  329,  and  Lord 
Alvanly's  opinion  is  quoted,  but  the  learned  commentator 
states  the  rule,  as  we  say  it  should  be  applied  here,  as  the 
result  of  all  the  late  cases.  Lord  Eldon,  in  many  cases  of 
the  kind  before  him,  took  occasion  to  express  his  regret  that 
the  old  decisions  had  gone  so  far,  and  that  the  tendency  of 
the  more  modern  was  against  the  creation  of  such  charges 
upon  mere  words  of  desire,  &c.  In  one  of  his  decrees,  he 
says,  that  the  judge  who  pronounced  the  first  of  these  deci- 
sions made  a  will  for  the  testator ;  the  late  cases  are  coming 
back  to  the  rule,  that  the  court  will  look  at  the  whole  will 
for  the  intention  of  the  testator  as  their  guide. 

Assuming  this  to  be  the  correct  doctrine,  is  there  any 
thing  in  the  will,  looking  at  the  general  intention,  which  can 
aid  these  words.  If  there  be  any  trust  at  all  in  the  will,  this 
is  the  only  one.  All  the  other  dispositions  operate  as  direct 
devises.  We  might  even  take  the  rule  as  stated  by  the 
other  side,  and  rely  upon  the  whole  will  as  shewing  that  no 
trust  was  intended.  We  might  refer  to  the  technical  manner 
in  which  the  other  devises  are  framed,  to  the  apt  words  used 
to  create  the  conditions  to  be  performed  by  Semmes,  the 
charge  in  favour  of  the  widow,  and  the  designation  of  the 
particular  funds  out  of  which  the  specific  bequests  are  di- 
rected to  be  paid.  But  if  the  tests  be  applied  as  prescribed 
by  judge  Story,  how  can  the  trust  be  established?  They 
must  rely  upon  implication.  They  are  compelled  to  invoke 
the  court  to  frame  some  pretext  on  which  such  a  design  may 
be  predicated.  And  what  must  be  this  implication  ?  It 
must  amount  almost  to  express  words.  In  Wilkinson  vs. 
Adan,  1  Vea.  and  Bea.  465,  Lord  Eldon  has  said  that  neces- 
sary implication  imports,  not  natural  necessity,  but  so  strong 
a  probability  of  intention,  that  an  intention  contrary  to  that 
imputed  cannot  be  supposed.  It  approaches  so  close  to 
natural  necessity  that  the  chancellor  excepted  that,  as  the 
only  remove  between  a  meaning  by  implication  and  a  mean- 
ing by  the  undoubted  import  of  words.  Cannot  we  suppose 
a  different  intention  in  this  case,  from  that  set  up  by  the  ap- 
22  v.10 
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pellants,  without  doing  violence  to  the  will  ?  In  other  words, 
where  is  that  strong  probability  of  intention,  approaching  to 
natural  necessity,  which  excludes  any  other  intention  than 
the  one  imputed  by  them?  If  there  be  any  one  purpose 
most  apparent  in  this  will,  it  is  the  design  to  promote  and 
advance  the  appellees.  It  may  be  implied  by  a  strength  of 
construction  amounting  almost  to  natural  necessity.  It  is 
written  in  italics  on  the  very  face  of  the  instrument,  and  yet 
if  any  thing  be  due  the  appellants,  they  may  enforce  their 
claim  to  the  whole  value  of  the  residue  devised  to  the  ap- 
pellees, and  may  even  exclude  them  from  all  participation 
in  any  actual  benefit  under  the  will,  unless  there  should  be  a 
balance  after  they  shall  have  "taken  care  of"  John  and  his 
family.  As  to  all  others  he  has  a  will  to  be  executed,  but  as 
to  the  appellants  he  has  only  a  request  to  make ;  yet  we  are 
now  told  that  this  mere  request  is  more  powerful  than  his 
express  commands.  And  this  duty  of  taking  care  of  a  man 
and  his  family  is  imposed  on  seven  sons,  three  of  whom  are 
minors,  unable  10  take  care  of  themselves.  The  court  must 
find  that  this  power  is  given  to  the  sons,  and  put  upon  them 
as  a  duty,  which  they  are  obliged  to  perform,  and  that  they 
take  an  interest  sufficient  to  enable  them  to  discharge  it,  else 
they  cannot  sustain  the  trust.     This  leads  to  the  3d  point. 

3d  point. — That  the  case  made  by  the  bill  does  not  shew 
that  the  complainants  are  entitled  to  relief.  It  is  not  averred 
that  the  property  devised  to  the  seven  sons  is  sufficient  for 
the  discharge  of  all  the  trusts,  to  wit :  the  appellants,  the 
children  of  Middleton  and  Callis.  If  they  are  not  enabled 
by  the  will  to  discharge  the  requests,  it  is  a  mere  power,  and 
no  trust.     Per  Lord  Eldon,  8  Ves.  574. 

The  only  averment  on  this  point  is,  that  we  have  received 
a  large  amount  of  property.  Who  has  the  first  claim  to  the 
use  of  the  property,  the  appellants  or  appellees?  Are  the 
former  or  the  latter  to  be  postponed  ?  It  may  be  assumed  that 
as  they  are  all  sons,  the  appellees  were  to  come  in  equally 
with  John.  This  is  one  of  the  arguments  in  behalf  of  John. 
Before  then  they  can  take  all  for  the  support  of  John,  must  it 
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not  appear  that  there  is  enough  for  ourselves  as  well  as  John? 
And  if  not  enough  for  all,  a  rateable  proportion  is  all  that 
equity  would  allow  him. 

It  does  not  appear  that  the  appellants  are  in  a  situation  to 
need  the  care  of  any  person.  They  say  they  are  in  the  most 
abject  poverty.  By  whose  fault  ?  by  what  means  ?  by  mis- 
fortune ?  by  infirmity  ?  or  by  idleness  ?  If  it  appeared  that 
they  were  in  a  condition  to  procure  necessaries  by  ordinary 
industry  and  diligence,  would  the  court  compel  the  appellees 
to  support  them  ?  They  should  at  least  shew  that  they 
deserve  the  aid  of  a  court  of  equity.  If  this  claim  is  made  a 
charge  on  the  property  of  the  appellees,  it  imputes  to  the 
testator  an  intention  to  make  them  the  servants  of  John  and 
his  family,  whom  he  would  not  trust  with  any  part  of  his 
estate,  and  the  annual  contributions  thus  levied  on  the  re- 
sources of  the  appellees  and  their  families,  will  be  nothing 
less  than  premiums  offered  for  the  habits  of  idleness  in  which 
a  man  who  knows  that  another  must  support  him  is  too 
prone  to  indulge,  and  by  his  own  example  to  encourage  in 
his  family,  while  at  the  same  time  there  exists  the  same  in- 
ducement for  them  to  continue  in  their  present  alleged  "state 
of  abject  poverty." 

A.  Randall,  also  for  the  appellees,  insisted : 
That  the  testator  intended  his  son  John  should  have  no 
part  of  his  property.  He  insisted  upon  this,  as  well  from  the 
character  of  the  devises  generally  and  specially,  and  the  rules 
of  construction,  and  in  the  investigation  of  the  case,  cited : 
Meggison  vs.  Moore,  2  Ves.  J.  632.  Pr.  in  Chan.  201. 
Wilson  vs.  Major,  11  Ves.  J.  204.  Lechmere  vs.  Lavie,  7 
Con.  Ex-  C.  R.  329.  Demaneirlle  vs.  Orompton,  1  Ves.  J. 
356.     2  Stor.  Eq.  329.      Wilkinson  vs.  Adams,  1   Ves.  and 

B.  465.    6  Cm.  Dig.  175,  158.    Lupton  vs.  Lupton,  2  John. 

C.  R.  614.  Hart,  et  al  vs.  Hart,  2  Dessau,  57.  Msbett  vs. 
Murray,  5  Ves.  Jr.  157.     Wright  vs.  Atlcyns,  17   Ves.  255. 
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Duckett,  for  the  appellants,  in  reply : 

In  Harding  vs.  Glynn,  1  Mk.  470,  it  is  said,  the  words 
willing  or  desiring,  in  a  will,  have  been  frequently  construed 
to  amount  to  a  trust.  This  case  was  decided  before  the 
revolution,  and  is  a  part  of  the  common  law  adopted  by  the 
Constitution  of  Maryland.  The  incongruity  imputed  to  it 
by  Judge  Story,  in  his  Elements  of  Equity,  is  no  reason  for 
rejecting  it. 

The  same  case  shows  the  meaning  of  relations.  If  words 
of  art  are  used  in  a  will,  the  court  will  respect  the  established 
meaning.     2  Wms.  Ex.  709,  717, 

If  the  objects  of  a  bequest  be  certain,  it  will  only  require 
actual  trustees  to  complete  it.  These  a  court  of  equity  may 
always  add. 

The  word  family,  used  with  reference  to  a  man  in  abject 
poverty,  can  only  relate  to  his  wife  and  children. 

Words  of  recommendation  and  desire  shall  operate  as  a 
trust.  Pushman  vs.  Filliter,  3  Ves.  Jr.  8,  9.  5  Mar.  77. 
These  cases  show  the  import  of  the  term  bequest,  and  mean- 
ing of  the  word  family.  The  court  may  go  into  proof  of 
family. 

A  request  will  create  a  trust,  if  the  remainder  of  the 
bequest  be  so  certain,  that  the  court  can  execute  it. 

It  is  not  optional  with  the  seven  sons  to  take  care  of  John 
or  not.  It  is  true,  that  the  circumstance  of  the  property 
going  over  absolutely,  and  in  mass,  is  to  be  considered  by 
the  court  in  determining  whether  trust,  or  no  trust.  It  is  a 
powerful  circumstance,  but  not  conclusive.  Jer.  Eq.  98. 
Does  the  request  bind  the  conscience  of  the  legatee.  If  tes- 
tator creates  a  duty,  and  gives  the  means  of  executing  it,  the 
court  will  award  the  benefit. 

Where  language  is  doubtful,  the  court  will  lean  to  the 
construction  in  favour  of  children,  and  in  such  a  way  as  will 
promote  the  impulses  of  nature.  1  Bro.  C.  C.  489.  Main- 
tenance and  support  are  perfectly  certain.  The  quantum  of 
allowance  in  every  case  is  easily  ascertained.     2  Bro.  C.  C. 
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230,  231,  note.     Tibbits  vs.  Tibbits,  19  Ves.  655,  656.     10 
Con.  Eng.  C.  R.  453.     Birlifield  vs.  Record,  2  lb.  271. 
We  consider  the  doctrine  announced  in  2  Stor.  Eq.  327, 

330,  sec.  1067,  to  be  erroneous.  The  cases  cited  do  not 
sustain  the  learned  author.  They  do  not  show  that  the 
previous  decisions  were  wrong.  They  do  not  change  the 
ancient  current  of  the  law.  He  was  mistaken  as  to  the 
English  law,  Lord  Brougham  and  Sugden  differ  with  him. 
Lechmere,  331.     Mackinnon  vs.   Sewell,  7  Con.  E.  C.  R. 

331.  Mere  words  of  expectation  not  recommendation.  To 
take  care  of  his  education,  and  fit  him  for  any  respectable 
profession  and  employment,  not  more  definite  as  to  quantum 
of  costs  and  amount  to  be  expended,  than  the  direction  to 
take  care  of  John  and  his  family. 

The  court  will  entertain  the  question  of  maintenance  and 
accertain  the  quantum  of  allowance.  Hoffman  vs.  Cromwell, 
6  Gill  and  John.  151. 

The  word  request  creates  a  trust,  unless  an  express  inten- 
tion, or  what  is  equivalent  to  an  express  intention  to  the 
contrary,  appears  in  the  will.  Eade  vs.  Eade,  et  al,  5  Mad. 
77.  2  Bro.  C.  C.  226.  The  word  descendants  is  some- 
times used  as  a  designatio  personarum.  1  Ross.  Leg.  115, 119. 
A  devise  to  the  family  may  be  made  certain  by  the  context 
of  the  will.  2  Fonb.  Eq.  334,  JYo.  6,  351,  No.  6.  2  Dess. 
545,  illustrate  the  meaning  of  family.  13  Ves.  176,  on  the 
same  head. 

As  to  intention  of  testator,  no  construction  is  to  prevail, 
where  the  interest  of  creditors  is  not  concerned,  which  will 
disinherit  the  child,  but  from  absolute  necessity.  Then  if 
the  family  of  John  cannot  take,  he  may.  1  Dessaus,  542. 
A  failure  of  one  of  the  objects  of  the  testator,  does  not 
create  a  failure  of  all  those  associated  in  the  same  clause. 

Money  given  to  a  class  of  persons,  the  class  answering  the 
description  at  the  time  of  distribution,  are  entitled.  Pem- 
berton  vs.  Parke,  et  al,  5  Binny,  601,  611.  The  testator 
did  not  mean  to  forget  John  in  his  dying  moments.  He 
intended  to  supply  the  wants  of  nature  and  keep  his  naked- 
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ness  from  the  public  eye.  In  any  event,  he  designed  one- 
eight  of  his  property  for  him  and  his  children.  3  Ves.  Jr.  9. 
Where  the  person  is  certain,  and  the  means  are  sufficiently 
provided  in  the  will,  on  words  of  request,  courts  of  Equity 
create  trusts.  The  words  out  of  the  same,  are  not  necessary 
to  add  to  the  validity  of  the  devise.  1  Ross.  511.  The 
words  to  take  care  of,  raise  a  trust.  Smith  vs.  Kuiskem,  4 
J.  C.  R.  10.  Jer.  Eq.  102.  21  Law  Lib.  Pow.  on  Mort. 
657.  Jer.  Eq.  53.  The  testator  is  presumed  to  be  ac- 
quainted with  the  law.  6  G.  and  J.  171.  To  construe  the 
words  of  the  testator  into  a  mere  naked  power,  is  to  defeat 
the  will.  No  power  is  necessary  to  enable  one  brother  to 
take  care  of  another  brother,  in  indigent  circumstances. 
The  father  did  not  mean  to  make  a  mere  naked  request. 
He  could  not  have  supposed  that  so  obvious  a  duty  would 
not  have  been  discharged  by  them  to  some  extent. 

Chambers,  Judge,  delivered  the  opinion  of  the  court. 

In  looking  through  this  will,  we  think  the  testator  de- 
signed to  provide  for  the  maintenance  of  John  Tolson,  his 
son,  and  some  other  persons  whom  he  designated  as  the 
"family"  of  John. 

If  the  language  be  so  uncertain,  as  to  the  person  designed 
to  take,  or  as  to  the  thing  designed  to  be  given,  the  court 
cannot  enforce  such  will,  without  adding  a  devisee  or  legatee 
not  named,  or  describing  property  not  described  in  the  will. 

The  term  "family"  as  used  in  this  will,  does  not  de- 
signate, we  tftink,  any  individual  persons  with  sufficient 
accuracy. 

So  far  then  as  regards  those  who  were  in  the  contempla 
tion  of  the  testator,  when  he  used  this  language,  the  devise 
must  fail  for  uncertainty,  but  this  will  not  affect  the  devise  to 
John. 

The  proper  and  necessary  means  of  securing  the  execution 
of  the  testator's  intention,  to  provide  a  maintenance  for  John, 
is  to  consider  the  amount  necessary  for  such  maintenance,  a 
charge  on  the  testator's  lands  devised  to  his  seven  sons,  and 
to  make  them  trustees  for  John  Tolson. 
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The  Chancery  court  can  then  require  the  payment  of  such 
a  sum,  as  under  the  circumstances  of  the  case  will  be  proper 
to  compensate  for  the  maintenance  of  John  Tolson,  since  his 
father's  death,  and  secure  the  future  payment  of  an  annuity. 

A  decree  to  this  effect  will  be  signed. 

DECREE    REVERSED,    AND    CAUSE    REMANDED 

FOR    FURTHER    PROCEEDINGS. 


Elizabeth  Comegys,  Adm'rx  of  William  Comegys,  vs. 
The  State  of  Maryland,  use  of  Ellen  Dyckes. — 
December  t  1838. 

In  respect  to  non-resident  infant  defendants  to  a  bill  in  chancery,  the  acts 
of  assembly  of  this  state,  have  substituted  the  publication  for  the  summons, 
in  the  discretion  of  the  chancellor,  and  give  the  former  all  the  efficacy  of 
the  latter,  without  any  appearance  by  guardian. 

Where  the  jurisdiction  of  the  chancellor  to  decree  upon  the  subject  matter 
of  the  bill  is  clear,  his  omission  to  comply  with  the  requisitions  of  an  act 
of  assembly,  would  be  error,  for  which  the  decree  might  be  reversed  upon 
appeal,  though  such  omission  cannot  aifect  the  jurisdiction  of  the  court. 

Nor  does  the  jurisdiction  depend  upon  the  sufficiency  or  insufficiency  of  the 
proof,  that  also  being  a  question  to  be  decided  on  appeal  by  some  of  the 
parties  to  the  suit. 

Trustees  are  generally  removed  by  proceedings  instituted  for  that  purpose ; 
but  cases  may  occur  in  which  it  would  be  proper  to  remove  a  trustee 
when  the  bill  was  filed  for  a  different  object,  though  for  an  erroneous 
exercise  of  the  power  of  removal,  the  remedy  is  by  appeal  alone. 

The  bond  of  a  trustee,  conditioned  to  invest  or  hold  the  ffoperty  or  money 
committed  to  his  care,  is  liable  for  money  in  his  hands  at  the  time  of  its 
approval  by  the  chancellor,  and  money  paid  to  him  before,  will,  in  the 
absence  of  evidence  to  the  contrary,  be  presumed  to  be  in  his  hands  at 
that  time. 

It  is  not  necessary  for  the  purpose  of  charging  the  bond  to  shew  an  order  of 
the  court  for  the  payment  of  the  money  to  the  trustee — whether  given  to 
him  in  virtue  of  an  order  or  not,  the  bond  is  equally  responsible. 

The  liability  of  a  trustee  to  pay  interest  depends  upon  the  character  of  the 
trust,  and  the  circumstances  attending  its  administration.  Where  a  trustee 
holds  money  in  his  hands  for  fifteen  years,  without  furnishing  any  account 
of  the  manner  in  which  it  has  been  employed,  he  is  to  be  treated  as  if  he 
had  actually  used  the  fund,  and  consequently  chargeable  with  interest  as  a 
matter  of  right. 
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Appeal  from  Baltimore  county  court. 

This  was  an  action  of  debt,  brought  by  the  appellee 
against  the  appellant  on  the  bond  of  Joseph  Dyckes,  Matthew 
French  and  William  Comegys,  the  intestate  of  the  defendant 
below.  The  bond  was  dated  21st  May,  1818,  and  recited 
that  Joseph  Dyckes  "hath  been  appointed  by  the  honourable 
the  chancellor  of  Maryland,  trustee  for  Ellen  Dyckes,  wife 
of  James  Dyckes,  and  the  children  of  the  said  James  and 
Ellen,  which  they  now,  or  may  hereafter  have.  Now  the 
condition,  &c.  is,  that  if  the  above  bounden  Joseph  Dyckes, 
do  and  shall  well  and  faithfully  perform  the  trust  reposed  in 
him  as  aforesaid,  and  shall  well  and  truly  invest  or  hold  the 
property  or  money  committed  to  his  care,  in  trust  for  the  sole 
and  separate  use  of  the  said  Ellen,  wife  of  James,  during 
her  natural  life,  and  afterwards  for  the  use  and  benefit  of  all 
and  every  the  child  or  children  which  the  said  James  now 
hath,  or  may  hereafter  have  by  the  said  Ellen,  in  equal  pro- 
portions, share  and  share  alike,  then,"  &c. 

To  a  declaration  on  the  penal  part  of  this  bond,  the 
defendant  pleaded : 

1st.  That  the  supposed  writing  obligatory  was  never 
accepted  by  the  state  of  Maryland,  otherwise  than  that  one 
James  Shaw,  wrote  upon  the  same,  the  words,  "Bond  ap- 
proved, 3d  Jlugust,  1818,  James  Shaw,"  and  that  William 
Kilty,  then  chancellor  of  Maryland,  wrote  upon  the  same, 
the  words,  "  the  above  confirmed.  Wm.  Kilty,  Chan.  8th, 
1818."  And  the  said  defendant  saith  that  neither  the  said 
James  Shaw,  nor  the  said  William  Kilty,  was  the  agent  of 
the  state  of  Maryland,  to  accept  of  the  said  bond,  or  autho- 
rized so  to  do ;  and  so  the  said  defendant  saith,  that  the 
said  supposed  writing  obligatory  is  not  the  deed  of  the  said 
William  Comegys,  and  this,  &c.  The  plea  was  verified  by 
the  oath  of  the  defendant. 

2d.  That  the  said  Joseph  Dyckes,  hitherto,  hath  well  and 
faithfully  observed,  performed,  fulfilled,  and  kept,  all  and 
singular  the  matters  and  things  in  the  condition  of  the  said 
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supposed  writing  obligatory  mentioned  and  contained,  which 
he  according  to  the  said  condition,  ought  to  have  observed, 
performed,  fulfilled,  and  kept,  and  this,  &c. 

3d.  That  no  trust  was  ever  actually  reposed  in  the  said 
Joseph  Dyckes,  and  that  no  property  or  money  was  ever 
committed  to  his  care,  in  trust  for  the  sole  and  separate  use 
of  Ellen  Dyckes,  wife  of  James  Dyckes,  during  her  natural 
life,  and  afterwards  for  the  use  and  benefit  of  all  and  every 
child  or  children  which  the  said  James  Dyckes  had  or  might 
have  by  the  said  Ellen,  and  this,  &c. 

To  those  pleas  the  plaintiff  replied  as  follows  : 

To  the  first  plea,  that  after  the  making  of  the  said  writing 
obligatory,  and  before  the  impetration  of  the  original  writ  in 
this  cause,  to  wit :  at,  &c.  the  said  writing  obligatory  was 
accepted  by  the  said  state  as  the  deed  of  the  said  William, 
and  this  the  said  state  prays  may  be  inquired  of  by  the  coun- 
try, &c.  To  the  second  and  third  pleas,  that  after  the  making 
of  the  said  writing  obligatory,  and  before  the  impetration  of 
the  original  writ  in  this  cause,  to  wit,  on  the  23d  May,  1818, 
at,  &c.  the  said  Joseph  Dyckes  received  from  a  certain  Samuel 
1.  Donaldson,  trustee  for  the  sale  of  the  property  mentioned 
in  certain  proceedings  in  the  high  court  of  Chancery  of 
Maryland,  wherein  Luke  Tiernan  was  complainant,  and 
James  Dyckes  and  others  defendants,  the  sum  of  $1430  12, 
for  the  use  of  said  Ellen  Dyckes  during  her  life,  and  after 
her  death  for  the  use  of  the  children  of  the  said  Ellen  and 
James  Dyckes,  which  sum  of  money  he  the  said  Joseph, 
ought  to  have  applied  to  the  use  and  for  the  benefit  of  the 
said  Ellen  during  her  life,  but  the  said  Joseph  regardless  of 
his  duty  as  trustee  as  aforesaid,  the  said  sum  of  money  so 
received  by  him  as  trustee  as  aforesaid,  hath  altogether  refused 
and  neglected  to  apply  to  the  use  and  for  the  benefit  of  the 
said  Ellen,  as  he  was  bound  to  do,  and  so  the  said  state 
saith,  that  the  said  Joseph  hath  not  faithfully  performed  and 
executed  the  trust  reposed  in  him  as  aforesaid,  and  this  the 
said  state  is  ready  to  verify. 

Issue  was  joined  on  the  first  plea. 
23  v.10 
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To  the  replication  to  the  second  and  third  pleas,  the  defen- 
dant rejoined,  that  the  said  Joseph  Dyckes  did  not  receive 
the  sum  of  money  in  the  said  plea  by  way  of  replication 
mentioned,  or  any  other  sum  of  money  for  the  use  of  the 
said  Ellen  Dyckes  during  her  life,  and  after  her  death  for 
the  use  of  the  said  children  of  the  said  Ellen  and  James 
Dyckes,  in  manner  and  form  as  in  the  said  last  mentioned 
plea  by  way  of  replication  is  alleged. 

Issue  was  also  joined  on  this  rejoinder. 

Exception. — At  the  trial  of  the  cause,  the  plaintiff  to 
support  the  issue  on  her  part,  gave  in  evidence  a  copy  of  the 
bond  declared  on ;  and  also  the  record  of  the  proceedings  in 
chancery  in  a  certain  cause,  in  which  Luke  Tiernan  was 
complainant,  and  James  Dyckes  and  Ellen  his  wife,  and  their 
infant  children,  and  George  Schroeder,  trustee  for  the  said 
Ellen,  were  defendants.  The  object  of  the  bill,  was  to  sell 
certain  real  property,  which  James  Dyckes  had  mortgaged  to 
Luke  Tiernan,  ou  the  26th  February,  1813,  and  subse- 
quently assigned  to  George  Schroeder,  in  trust  for  his  wife 
Ellen,  for  life,  and  after  her  death  for  the  benefit  of  her  infant 
ehildren.  The  adult  defendants  answered  the  bill  by  a  joint 
answer,  and  submitting  to  a  sale  prayed  that  Schroeder  might 
be  discharged  from  his  trust,  and  a  new  trustee  appointed. 
The  infants  who  were  non-residents  were  made  parties  by 
publication ;  a  sale  was  decreed  on  the  6th  January,  1818, 
and  a  trustee  appointed  to  carry  it  into  effect.  On  the  3d 
March  the  trustee  reported  the  sale,  as  made  on  the  28th 
February  to  Joseph  Dyckes  for  $1850.  This  sale  was  finally 
ratified  and  confirmed.  On  the  16th  May,  1818,  the  auditor 
of  the  court  made  his  report,  upon  the  distribution  of  the 
proceeds  of  sales;  awarding  $1430  to  the  use  of  Ellen 
Dyckes  for  life,  with  remainder  to  her  children.  This  ac- 
count was  confirmed,  and  Joseph  Dyckes  was  appointed 
trustee  in  the  place  of  Schroeder.  Dyckes  was  ordered  to 
give  bond,  in  the  penalty  of  $2860.  Dyckes,  with  Matthew 
French  and  William  Comegys  as  his  sureties,  gave  bond,  the 
21st  May,  1818,  which  was  approved  on  the  3d  August, 
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1818,  as  stated  in  the  defendant's  first  plea  to  this  action.  It 
appeared  that  on  the  23d  May,  1818,  Joseph  Dyckes,  the 
new  trustee  for  Ellen  and  her  children,  passed  his  receipt  to 
the  trustee  who  made  the  sale  for  the  amount  awarded  under 
the  audit  of  16th  May,  1818,  acknowledging  in  his  receipt 
that  he  had  been  appointed  trustee  for  them.  Upon  this 
proof,  the  defendant  prayed  the  court  to  instruct  the  jury 
that  the  plaintiff  is  not  entitled  to  recover. 

1st.  Because  the  chancellor  had  no  authority  or  jurisdic- 
tion to  remove  George  Schroeder  from  his  trust,  to  which  he 
was  appointed  by  deed,  and  appoint  a  successor,  unless 
upon  a  proceeding  instituted  for  that  purpose,  in  which  all 
the  parties  interested  have  an  opportunity  of  being  heard, 
and  in  the  proceeding  offered  in  evidence,  no  such  opportu- 
nity was  afforded  to  the  infant  cestui  que  trusts. 

2d.  Because  the  chancellor  had  no  authority  or  jurisdic- 
tion, to  require,  accept,  or  approve  a  bond,  given  under  the 
circumstances  under  which  the  bond  appears  from  the  evi- 
dence in  the  cause  to  have  been  given. 

3d.  Because  the  bond  was  not  approved,  or  pretended  to 
be  approved,  until  after  the  money  which  is  alleged  in  the 
plaintiff's  pleadings  to  have  been  received  by  the  trustee, 
had  been  actually  paid  to  him,  and  consequently  the  money 
so  paid,  was  received  by  him  before  he  was  trustee,  and 
when  he  had  no  right  to  receive  the  same,  so  as  to  charge 
the  sureties  on  his  official  bond  as  trustee  by  the  receipt 
thereof. 

4th.  Because  the  record  given  in  evidence,  shews  a  case 
wherein  the  chancellor  had  no  jurisdiction  to  pass  a  decree 
for  the  following  reasons,  to  wit : 

1st.  Because  the  infant  defendants  in  the  cause  contained 
in  the  said  record  were  not  summoned,  and  did  not  appear 
by  guardian  in  the  manner  prescribed  by  the  act  of  assembly 
in  such  case  made  and  provided. 

2d.  Because  the  said  record  is  of  a  cause  of  which  a 
foreclosure  or  sale  of  land  is  applied  for,  in  whieh  infants 
were  interested,  and  a  decree  for  the  sale  of  the  said  lands 
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made,  although  no  bond  was  given  to  refund  to  the  said 
infants  the  whole  or  any  portion  of  the  money  raised  by  such 
sale,  in  case  the  said  infants,  within  one  year  after  their  arrival 
at  age,  should  make  appear  to  the  satisfaction  of  the  chancellor 
that  there  was  fraud  in  obtaining  the  mortgage  deed,  or  that 
no  deed  was  really  executed,  or  that  the  debt  claimed,  or  so 
much  as  decreed  to  be  paid,  was  not  really  due,  or  any  bond 
which  was,  or  was  intended  to  be,  a  compliance  with  the 
provisions  of  the  act  of  1785,  ch.  72,  sec.  2. 

3d.  Because  no  proof  was  offered  in  said  cause  of  the 
complainant's  debt. 

Which  directions  the  court  refused  to  give.  The  defen- 
dant excepted. 

The  defendant  then  moved  the  court  to  instruct  the  jury, 
that  the  plaintiff  is  not  entitled  to  the  principal  sum  of 
$1430  12,  but  is  merely  entitled  to  the  income  or  revenue 
accruing  from  said  sum  of  $1430  12,  up  to  the  institution  of 
the  suit. 

The  plaintiff's  counsel  then  moved  the  court  to  instruct 
the  jury,  that  the  plaintiff  is  entitled  to  their  verdict,  for  the 
amount  of  arrearages  of  income  on  the  fund  received  by 
Joseph  Dyckes,  due  at  the  time  when  this  suit  was  brought, 
with  interest  on  each  instalment  of  annual  income  from  the 
day  it  became  due  until  this  time. 

The  defendant's  counsel  prayed  the  court  to  instruct  the 
jury,  that  they  may  find  such  an  amount  of  interest  as  they 
may  deem  it  proper  to  allow  against  the  defendant,  in  view 
of  the  lapse  of  time  since  the  bond  in  suit  was  given,  and  of 
the  absence  of  all  proof  to  shew  any  demand  made  by  the 
plaintiff  on  the  principal  or  sureties  for  the  payment  of  said 
income  or  revenue,  from  the  date  of  said  bond  until  the  writ 
in  this  case  was  impetrated. 

The  court  (Purviance,  A.  J.)  refused  the  said  last  men- 
tioned prayer  of  the  defendant,  and  granted  the  prayer  of  the 
plaintiff.  The  defendant  excepted  to  the  refusal  of  the  court 
to  grant  her  said  prayers  above  stated  to  have  been  refused, 
and  to  the  granting  by  the  court  of  the  said  prayer  of  the 
plaintiff. 


OF  MARYLAND.  181 


Comegys  vs.  State  use  Dyckes. — 1838. 


The  verdict  and  judgment  of  the  court  below  being  for 
the  plaintiff,  the  defendant  prayed  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  Ch.  J.,  Ste- 
phen, Archer  and  Dorsey,  Judges. 

D.  Stewart  and  H.  D.  Evans,  for  the  appellants,  con- 
tended : 

That  the  plaintiff  is  not  entitled  to  recover — because, 

1.  That  a  trustee  appointed  by  deed  cannot  be  removed, 
and  a  successor  appointed,  unless  upon  proceedings  insti- 
tuted for  that  purpose,  in  which  the  parties  concerned  may 
be  heard. 

2.  That  the  chancellor  had  no  authority  to  require,  accept, 
or  approve  a  bond,  given  under  the  circumstances  detailed  in 
the  evidence  in  this  cause. 

3.  That  the  bond  here  was  not  approved  until  after  the 
money,  which  is  alleged  in  the  plaintiff's  pleadings  to  have 
been  received  by  the  trustee,  had  been  actually  paid  to  him, 
and  consequently,  having  received  the  money  before  he  was 
trustee,  the  sureties  on  the  bond  are  not  bound  for  the  same. 

And  as  showing  that  the  chancellor  had  no  jurisdiction  in 
the  case,  that  defendant  will  further  contend,  that  his  decree 
in  the  premises  is  a  nullity — because, 

1st.  The  infant  defendants  in  that  cause,  were  not  sum- 
moned, and  do  not  appear  by  guardian  in  the  manner  pre- 
scribed by  the  act  of  assembly. 

2d.  Because  the  cause  related  to  the  lands  of  infants  to  be 
sold,  and  no  bond  was  given  for  the  future  indemnity  of  such 
infants,  under  the  act  of  1785,  ch.  72,  sec.  24. 

4.  That  under  the  circumstances,  the  county  court  should 
have  left  the  question  of  interest  to  the  jury,  to  be  allowed 
or  not,  in  their  discretion. 

Glenn,  for  the  appellees, 

Referred  to  the  acts  of  1790,  ch.  38,  sec.  2,  3,  and  1799, 
ch.  79,  sec.  4,  to  show  the  power  of  the  court  over  non-resi- 
dent infants,  and  the  authority  to  make  them  parties  by  pub- 
lication. 
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He  insisted  that  the  court  could  remove  a  trustee.  10  Law 
Lib.  94.  And  that  any  of  the  cestui  que  trusts,  of  full  age, 
might  invoke  the  power  of  the  court  to  appoint  a  trustee. 
That  neither  the  trustee  nor  his  security,  could  object  to  his 
appointment.  The  recital  of  their  bond  estopped  them. 
Lainson  vs.  Tremere,  1  Adol.  and  Ellis,  792.  28  Serg.  and 
Low.  219.  Shelley  vs.  Wright,  Willes's  Rep.  9.  Hosier  vs. 
Searle,  2  Boss,  and  Pull.  299.  The  first  payment  was  autho- 
rized by  the  bond,  for  upon  ratification  or  approval,  the  bond 
relates  to  its  date,  and  covers  intermediate  receipts.  The 
payment  by  the  first  trustee  to  Joseph  Dyckes,  was  only  what 
the  court  would  have  ordered.  Lee,  et  al,  vs.  Stone  fy  Mc- 
Williams,  5  Gill  and  John.  1.  It  is  therefore  valid  without 
an  express  order. 

The  court  had  a  general  jurisdiction  to  order  a  sale,  and  a 
failure  to  comply  with  the  directions  of  the  act  of  1785,  regu- 
lating the  manner  of  the  sale,  gives  a  right  of  appeal,  but 
cannot  vacate  the  decree  when  offered  as  evidence. 

The  question  of  interest  was  properly  decided.  It  was 
the  duty  of  the  trustee  to  invest,  and  pay  over  the  interest 
annually.  The  object  is  to  secure  the  annual  payments,  and 
the  default  clearly  exists.  This  entitles  the  party  to  interest. 
The  time  is  fixed  and  certain  by  operation  of  law.  Ringgold 
vs.  Ringgold,  1  Mar.  and  Gill,  11.  Raphael  vs.  Boehm,  11 
Ves.  92,  104.     O'Keefe  vs.  Jones,  13  Ves.  412. 

Archer,  Judge,  delivered  the  opinion  of  the  court. 

It  is  contended,  that  the  bond  upon  which  this  suit  has 
been  brought,  is  void  for  want  of  jurisdiction  in  the  Chancery 
court,  to  decree  in  the  cause,  or  to  appoint  a  trustee  in  the 
place  of  the  former  trustee,  Mr.  Schroeder. 

As  to  the  decree,  it  is  contended,  that  the  Chancery  court 
had  not  jurisdiction  of  the  persons  of  the  infant  defendants, 
as  they  had  not  been  summoned.  In  answer  to  this  objec- 
tion, it  is  only  necessary  to  say,  that  the  infant  defendants 
appear  from  the  records  to  have  been  non-residents,  and  the 
acts  of  assembly  have  substituted  the  publication  in  place  of 
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the  summons,  at  the  discretion  of  the  chancellor,  and  give 
the  former  all  efficacy  of  the  latter,  without  any  appearance 
by  guardian. 

It  is  secondly  objected  that,  the  chancellor  had  no  jurisdic- 
tion, because  no  bond  was  taken,  to  refund  to  the  infants  the 
amount  of  the  purchase  money,  in  case  of  a  sale,  should  the 
infants  within  one  year  after  arrival  at  age,  make  appear  to 
the  chancellor,  that  the  mortgage  was  obtained  by  fraud,  or 
that  no  deed  was  executed,  or  that  the  money  secured  by  it, 
or  so  much  as  was  claimed,  was  not  due,  in  compliance  with 
the  act  of  1785,  ch.  72,  sec.  2.  The  jurisdiction  of  the 
chancellor  was  clear  and  undisputed,  to  decree  upon  the  sub- 
ject matter  of  the  bill,  and  upon  its  being  filed,  and  parties 
made,  his  jurisdiction  at  once  attached,  and  if  this  were  a 
case  requiring  a  refunding  bond,  the  failure  of  that  officer  to 
comply  with  the  requisition  of  the  law,  would  have  been 
error,  for  which  the  decree  might  have  been  reversed,  but 
in  no  manner  affected  the  jurisdiction  of  the  court. 

Again,  it  is  urged  against  the  jurisdiction,  that  no  proof 
whatever  was  taken  of  the  claim ;  whether  there  is  any  proof, 
or  sufficient  proof  to  support  the  allegations  of  a  bill,  is 
always  a  question  to  be  decided,  on  appeal  taken  by  some  of 
the  parties  in  the  suit.  It  is  not  the  proof  which  gives  juris- 
diction, but  the  subject  matter  of  the  bill,  and  nature  and 
character  of  the  claim.  The  jurisdiction  of  the  Chancery 
court  appointing  the  trustee,  and  in  taking  and  approving  the 
bond,  has  been  questioned  on  account  of  the  character  of  the 
proceedings  in  which  the  appointment  was  made. 

Trustees  are  generally  removed  and  others  substituted  by 
original  proceedings,  filed  for  that  purpose.  Cases  may 
often  occur  where  they  may  be  removed  without  such  special 
proceedings,  and  in  the  record  of  chancery  proceedings 
offered  in  evidence  in  this  cause,  there  being  proper  parties 
before  the  court,  and  all  the  cestui  que  trusts  before  the  court, 
circumstances  might  occur  where  it  would  be  clearly  the 
duty  of  the  court  to  substitute  a  trustee.  As  if  it  had  been 
proved,  after  the  trust  fund  had  been  converted  into  money, 
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that  the  original  trustee  had  removed  from  the  jurisdiction  of 
the  state,  or  the  United  States,  that  he  was  entirely  unworthy 
of  trust,  and  to  make  a  stronger  case,  had  become  so,  after 
the  execution  of  the  grantor's  deed,  creating  the  trust.  Such 
a  case  would  have  imperiously  demanded  the  substitution  of 
a  new  trustee.  The  existence  of  such  possible,  nay,  probable 
cases,  and  the  nature  and  character  of  the  redress  sought, 
clearly  demonstrates  the  jurisdiction  of  the  court.  It  is  true 
there  is  no  proof  in  the  record,  that  such  a  state  of  facts  did 
exist,  but  the  absence  of  proof  does  not  affect  the  question, 
and  if  in  the  case  before  the  court,  there  was  error  in  substi- 
tuting a  trustee,  which  we  do  not  mean  to  assert,  still  the 
remedy  was  by  appeal  alone. 

Whether  it  was  competent  for  the  defendant,  who  repre- 
sents one  of  the  sureties  in  the  bond,  which  on  its  face 
recites  the  appointment  of  his  principal  as  trustee,  by  a 
decree  of  the  court  of  Chancery,  to  make  such  objections,  it 
is  unnecessary  for  us  to  determine,  as  we  think  there  is 
clearly  nothing  in  any  of  the  objections  taken  to  the  jurisdic- 
tion of  the  court  of  Chancery,  either  in  passing  the  original 
decree,  or  in  appointing  a  substituted  trustee,  or  in  his  taking 
and  approval  of  the  bond. 

It  is  further  objected  to  a  recovery  on  this  bond,  that  the 
money  was  received  by  the  principal  in  the  bond,  before  its 
approval  by  the  chancellor,  and  before  he  was  clothed  by  its 
approval,  with  the  character  of  a  trustee.  If  the  trustee  had 
in  his  hands  the  trust  money,  at  the  time  of  the  approval,  the 
bond  immediately  operated  upon  it,  for  by  its  condition,  he 
was  bound  to  take  care  of  the  fund  committed  to  his  care, 
and  as  it  was  paid  to  him  before,  we  must  presume  in  the 
absence  of  evidence  to  the  contrary,  that  it  still  remained  in 
his  hands  at  the  approval  of  the  bond. 

That  no  order  was  ever  passed  to  pay  the  money  over  to 
the  trustee,  cannot  affect  his  responsibility,  if  in  fact  it  was 
paid.  The  object  of  the  bond  was  to  secure  to  the  cestui  que 
trusts,  the  very  sum  which  was  paid,  and  whether  he  received 
it  in  virtue  of  the  chancellor's  order,  or  the  voluntary  act  of 
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the  trustee  who  made  the  sale,  he  is  equally  responsible  upon 
the  trustee's  bond.  An  order  for  the  payment  of  the  fund, 
in  court  to  him,  was  a  matter  of  course,  and  its  payment,  as 
is  apparent  from  the  chancellor's  orders,  was  only  delayed 
until  the  execution  of  the  bond. 

We  by  no  means  think  there  is  a  controlling  analogy 
between  the  case  of  7  Har.  and  Jo.  444,  and  the  present. 

In  that  case,  the  duty  of  the  trustee  was  to  sell  the  land, 
and  receive  the  purchase  money,  unless  before  a  given  day 
the  mortgage  debt  was  brought  into  chancery.  The  trustees 
never  sold  the  land,  but  the  mortgagor  instead  of  bringing 
the  money  into  court,  as  he  had  liberty  to  do,  paid  to  the 
trustee  the  money,  who  would  acquire  no  right  to  receive  it, 
until  the  event  had  happened  directed  by  the  decree,  the  sale 
of  the  land.  But  in  the  cause  now  before  the  court,  by  the 
express  terms  of  the  bond,  the  trustee  was  responsible  for 
investing  or  holding  the  property  in  money,  committed  to  his 
care  in  trust,  for  Ellen  Dyckes,  during  her  natural  life,  and 
for  her  children,  &c.  after  her  death  ;  and  it  is  apparent  from 
the  proceedings,  that  at  any  time  after  the  payment  to  him 
of  the  trust  money,  by  Donaldson,  when  the  bond  was  ap- 
proved, that  the  chancellor  would  have  ratified  what  was 
done,  and  the  case  would  then  stand,  as  if  at  the  moment  the 
bond  had  been  approved.  The  chancellor's  confirmatory 
order  had  passed,  and  in  such  a  case,  the  fund  being  in  the 
hands  of  the  trustee,  (and  we  are  bound  to  believe,  there 
being  no  evidence  to  the  contrary,  that  it  remained  in  his 
hands,)  the  bond  would  stand  as  a  security  for  its  faithful 
administration. 

The  right  to  take  the  bond  in  the  name  of  the  state  grows 
out  of  the  character  of  some  of  the  possible  cestui  que  trusts, 
■who  could  in  no  other  manner  have  been  so  well  secured. 

The  last  question  submitted  is,  whether  interest  is  charge- 
able, and  if  so,  in  what  manner. 

The  liability  of  the  trustee  to  pay  interest  must  be  deter- 
mined from  the  character  of  the  trust,  and  the  circumstances 
attending  its  administration.  The  trust  money  came  into 
24  v.10 
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the  hands  of  the  trustee  in  the  year  1818,  fifteen  years  before 
the  institution  of  this  suit,  and  was  by  the  terms  of  the 
trust,  to  be  held  or  invested  for  the  use  of  Ellen  Dyckes, 
the  plaintiff,  for  life,  and  after  her  death  for  the  use  of  her 
children,  born  or  to  be  born.  As  a  faithful  trustee,  bound  to 
carry  out  the  intention  of  the  trust,  it  was  his  duty  to  have 
sought  the  aid  of  a  court  of  chancery  and  its  directions  with 
regard  to  the  disposition  of  the  trust  money,  and  not  have 
permitted  it  to  lie  in  his  hands  for  a  period  of  fifteen  years, 
only  serving  to  benefit  the  trustee  himself,  by  giving  him 
additional  credit  in  proportion  to  the  extent  of  the  trust  fund, 
while  in  the  mean  time,  the  life  of  the  cestui  que  trust,  who 
during  the  whole  period  would  have  been  entitled  to  the 
fruits  of  the  fund,  was  wearing  out  without  deriving  any 
benefit  from  her  life  estate.  If  such  a  course  could  be  sanc- 
tioned in  a  court  of  equity,  the  office  of  trustee  would  be 
greatly  sought  after,  the  benefits  of  trusts  enuring  to  the 
trustee's  advantage,  and  not  that  of  the  cestui  que  trusts. 
No  evidence  whatever  was  offered  by  the  defendant  to  shew 
what  disposition  the  trustee  had  made  of  the  trust  money. 
Under  such  circumstances  the  conduct  of  the  trustee  is  left 
open  to  the  most  unfavourable  presumptions,  and  if  contrary 
to  his  duty,  he  had  the  funds  in  hands  for  so  long  a  time 
without  causing  it  to  produce  any  fruits,  or  has  used  the  fund, 
he  is  equally  liable  to  the  cestui  que  trust,  for  the  interest 
which  the  fund  would  have  yielded,  and  for  interest  on  that 
sum  according  to  the  terms  of  the  plaintiffs  prayer,  which 
was  granted  by  the  court.  By  the  terms  of  the  trust,  Ellen 
Dyckes  was  clearly  entitled  annually  to  the  interest.  As  the 
principal  was  reserved  for  the  use  of  her  children,  the  trust 
could  in  no  other  manner  have  been  carried  out  so  as  to  be 
beneficial  to  her,  and  subserve  the  purposes  and  intentions  of 
the  trust,  nor  could  she  in  any  other  manner  be  indemnified. 
In  Newson  and  Douglass,  7  H.  fy  J.  453,  this  court  say, 
that  the  question  of  interest  according  to  the  long  settled 
practice  of  the  courts,  is  referrible  to  the  jury,  but  they  at 
the  same  time  designate  certain  exceptions  to  that  general 
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rule,  within  which,  as  we  apprehend,  this  case  falls.     And 
the  case  of  bonds,  contracts  in  writing,  to  pay  money  on  a 
day  certain,  or  contracts  for  the  payment  of  interest,  or  when 
money  claimed  has  been  actually  used,  are  pointed  out  as 
cases  illustrating  the  exceptions  to  the  rule.     The  trustee  in 
this  case  having  retained  the  fund  claimed  for  so  long  a 
period  of  time,  and  furnishing  no  account  of  the  same,  he  is 
to  be  treated  as  if  he  had  actually  used  the  fund  claimed ; 
and  so  would  be  chargeable  as  a  matter  of  right  with  interest. 
The  case  in  2  GUI  and  John.  430,  will  not  be  found  to  conflict 
with  these  views.     That  was  a  suit  instituted  on  an  appeal 
bond,  and  the  plaintiff  sought  to  recover  the  amount  of  costs 
on  the  judgment  appealed  from,  and  the  value  of  the  goods 
replevied,  for  which  in  the  County  court  he  had  obtained  a 
judgment  for  a  return  irrepleviable,  and  which  was  affirmed 
in  the  court  of  Appeals.     The  question  of  interest  on  the 
costs  and  on  the  value  of  the  goods  was  left  to  the  jury. 
There  was  nothing  in  the  terms  of  the  judgment  which  gave 
the  plaintiff  interest,  either  on  the  costs  or  on  the  value  of 
the  goods,  nor  any  imperative  obligation  of  lawT  to  pay  inte- 
rest, and  that  case  was  therefore  properly  put  to  the  jury,  to 
allow  interest  or  not,  according  to  the  equity  and  justice  of 
the  case  on  consideration  of  all  the  circumstances  attending  it. 
Finding  no   error  in  the  opinions  of  the  County  court 
expressed  in  this  case,  we  affirm  their  judgment. 

JUDGMENT    AFFIRMED. 


N.  M.  Jones,  et  ux.  vs.  James  F.  Sothoron. — Dec.  1838. 

A  limitation  over  of  personal  property,  after  a  dying  under  age  and  without 
issue,  or  before  marriage  and  without  issue,  is  good,  the  contingencies  not 
being  too  remote. 

It  seems  that  after  an  administrator  or  executor  has  divided  the  property  of 
the  deceased  among  the  parties  supposed  to  be  entitled,  and  delivered  the 
same  over  to  them,  and  subsequently  discovers  an  error  in  the  division,  the 
orphans  court  upon  his  application,  would  have  no  jurisdiction  to  compel  a 
re-delivery  of  the  property  for  the  purpose  of  making  a  new  distribution. 
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Appeal  from  the  the  Orphans  court  of  St.  Mary's  county. 

On  the  8th  May,  1838,  the  appellants  filed  their  petition 
in  said  Orphans  court,  alleging  that  in  the  latter  part  of  the 
year  1826,  John  Sothoron,  the  former  husband  of  the  female 
petitioner  Mrs.  Elizabeth  A.  Jones,  departed  this  life,  having 
previously  devised  in  his  last  will,  amongst  other  matters,  as 
follows : 

"  And  further,  my  will  and  desire  is  that  if  either  my  sons, 
including  the  child  of  which  my  wife  is  now  pregnant,  should 
it  be  a  son,  shall  die  under  age  and  without  issue,  then  and 
in  that  event,  the  surviving  brothers  or  brother,  shall  be 
equally  entitled  to  the  estate  and  property  of  such  deceased 
brother  or  brothers,  to  him  or  them  or  his  or  their  heirs  for 
ever.  And  if  my  daughter  Mary  E.  Attaway  Sothoron,  and 
the  child  of  which  my  wife  is  now  pregnant,  should  it  be  a 
daughter,  and  they  or  either  of  them  should  die  before  mar- 
riage and  without  issue,  then  and  in  that  case  my  surviving 
child  or  children  shall  be  equally  entitled  to  the  property  of 
the  deceased." 

And  that  the  testator  left  three  children,  to  wit:  John, 
Zachariah  and  Mary :  that  the  child  of  which  his  wife  was 
pregnant  proved  to  be  a  son,  and  was  called  James  ;  that  the 
executors  of  the  deceased  paid  over  to  the  guardian  of  his 
several  children,  their  several  portions  of  his  personal  estate, 
and  especially  had  divided  and  paid  over  to  the  said  guar- 
dian the  negroes  of  the  deceased  as  devised  by  his  will :  that 
a  large  portion  of  said  negroes  were  paid  over  to  your  peti- 
tioner Elizabeth  A.  Jones,  as  guardian  of  her  daughter 
Mary :  that  Mary  is  since  dead — a  minor  and  without  issue : 
that  the  petitioners  are  her  administrators :  that  on  the  5th 
December,  1835,  the  petitioners  as  administrators  of  Mary, 
made  application  to  the  Orphans  court  aforesaid  for  a  division 
of  her  negroes :  that  the  same  on  the  20th  September,  1836, 
were  divided  into  three  parts — a  part  for  each  of  the  brothers 
of  the  deceased,  paid  over  to  their  guardian,  and  that  not  only 
the  negroes  paid  over  to  the  said  Mary  under  the  will  of  her 
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father  were  divided,  but  also  their  increase  since  that  period 
were  paid  over  to  said  guardian :  and  the  said  petition 
further  alleged,  that  the  petitioners  have  since  been  advised, 
and  so  allege  that  the  said  division  and  payment  over  was 
erroneous  and  against  their  rights,  and  of  which  they  were 
then  ignorant,  and  they  allege  they  are  entitled  to  one-fourth 
of  the  said  Mary's  estate,  theretofore  erroneously  divided  into 
three  parts.  Prayer  for  a  summons  for  the  guardian  of  John's 
infant  children  for  a  re-delivery  of  the  negroes  wrongfully 
paid  away,  and  a  distribution  according  to  the  right  of  the 
matter,  and  a  distribution  of  their  increase  and  for  general 
relief. 

James  F.  Sothoron  the  guardian  appeared,  and  insisted  in 
his  answer,  that  the  distribution  was  correct  as  made,  and 
ought  not  to  be  disturbed. 

The  Orphans  court  (C.  Coombs,  B.  Gough  and  M.  C. 
Jones,  Justices,)  decreed,  that  the  petitioner  Mrs.  Jones  was 
not  entitled  to  any  part  of  the  original  negroes  paid  over  to 
Mary  by  the  executors  of  her  father ;  but  that  she  is  entitled 
to  one-fourth  of  the  increase  from  the  time  of  their  being 
paid  over  to  the  said  Mary  to  the  time  of  her  death,  and 
that  there  shall  be  such  a  division  of  the  said  increase  so  as 
to  allow  the  said  Elizabeth  one-fourth  thereof,  and  also  ap- 
pointed appraisers  to  make  such  division.  Complainants  to 
pay  the  costs  of  the  cause. 

From  which  decree  JVbrris  M.  Jones  and  wife  appealed  to 
this  court. 

The  cause  was  argued  before  Stephen,  Archer,  Dorsey 
and  Chambers,  Judges. 

By  A.  Randall,  for  the  appellant,  who  contended : 
1st.  That  the  limitation  over  of  the  negroes  bequeathed  to 
the  daughter  on  her  death  before  marriage  and  without  issue, 
is  void,  that  therefore  the  daughter  had  an  absolute  estate  in 
these  negroes,  and  dying  without  issue  and  intestate,  the 
appellant  Elizabeth,  her  mother,  is  entitled  to  one-fourth 
thereof. 
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2d.  That  if  this  limitation  over  be  not  void,  yet  according 
to  the  true  construction  of  this  clause  of  the  will,  it  was  not 
intended  in  any  event  to  affect  the  contingent  claim  of  the 
appellant  to  a  share  of  her  deceased  daughter's  estate. 

3d.  That  if  this  clause  was  intended  in  any  event  to  affect 
the  claim  of  the  mother,  yet  the  condition  upon  which  it 
was  to  take  effect,  viz :  that  the  child  with  which  the  appel- 
lant Elizabeth  was  pregnant  should  be  a  daughter,  never 
happening,  it  can  have  no  effect. 

4th.  That  as  the  Orphans  court  did  on  the  petition  of  the 
appellants  correct  their  former  erroneous  decree  in  part,  the 
appellants  should  not  have  been  decreed  to  pay  the  costs  of 
suit. 

J.  Johnson,  for  the  appellee,  contended  : 

1st.  That  the  limitation  over  to  the  surviving  child  or  chil- 
dren of  the  testator,  upon  the  contingency  of  the  daughter's 
dying  "before  marriage  and  without  issue,"  is  good,  as  an 
executory  bequest,  and  consequently  the  surviving  children 
were  entitled  to  the  negroes  bequeathed  the  deceased  daughter. 

2d.  That  in  any  event  the  Orphans  court  had  no  power  to 
order  a  new  division  of  the  property,  after  the  division  which 
had  been  ordered  upon  the  application  of  the  petitioners  as 
the  administrators  of  Mary  E.  A.  Sothoron. 

Stephen,  Judge,  delivered  the  opinion  of  the  court. 

The  question  which  this  appeal  presents  for  decision  arises 
upon  the  true  construction  and  legal  operation  of  the  clause 
in  the  will  of  John  Sothoron,  the  former  husband  of  the 
female  appellant,  Mrs.  Elizabeth  A.  Jones,  contained  in  the 
statement  of  the  cause. 

The  testator  left  two  sons  and  a  daughter,  Mary  Elizabeth 
Jlttaway:  and  his  widow  after  his  death,  gave  birth  to  a  son. 
Mary  Elizabeth  Jlttaway  afterwards  died,  unmarried  and 
without  issue ;  and  the  question  to  be  decided  is,  who  were 
her  legal  representatives  and  entitled  to  the  property  be- 
queathed to  her  by  her  father's  will,  upon  the  happening  of 
that  contingency  ? 
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We  think  that  the  language  of  the  will  is  too  plain  and 
explicit  to  admit  of  a  reasonable  doubt  upon  the  subject.  It 
was  manifestly  his  intention  to  give  to  all  his  children,  not 
an  absolute  interest  in  the  property  bequeathed  to  them,  but 
an  interest  defeasible  upon  the  happening  of  certain  contin- 
gencies. In  the  case  of  his  sons,  the  surviving  brothers  were 
to  take  if  either  of  the  sons  died  under  age  and  without  issue  : 
and  in  the  case  of  his  daughters,  upon  the  birth  of  a  posthu- 
mous daughter,  his  surviving  children  were  to  take,  in  the 
event  of  their  or  either  of  them  dying  before  marriage  and 
without  issue.  We  cannot  accede  to  the  proposition,  that 
upon  the  birth  of  a  posthumous  son,  the  legacy  bequeathed 
to  Elizabeth  JUtaway,  became  absolute,  and  that  the  contin- 
gent limitation  over  to  the  surviving  children  was  thereby 
defeated,  which  would  have  been  available  (upon  the  happen- 
ing of  the  contingency  provided  for  by  the  will)  if  it  had  been 
a  daughter.  On  the  contrary,  we  think  that  the  true  interpre- 
tation of  the  will  clearly  forbids  such  a  conclusion.  It  is  clear 
beyond  controversy,  that  the  testator  intended  his  surviving 
son  or  sons  to  take  the  estate  given  to  their  brothers  on  the 
death  of  them  or  either  of  them  under  age  and  without  issue, 
to  the  exclusion  of  his  daughters;  and  his  surviving  children 
indiscriminately  to  take  the  share  of  his  daughters,  should  he 
have  more  than  one,  upon  the  death  of  them  or  either  of 
them  unmarried  and  without  issue.  Such  being  the  plain  and 
evident  intention  of  the  testator,  as  collected  from  the  lan- 
guage of  the  will,  it  is  the  bounden  duty  of  this  court,  in  the 
absence  of  all  legal  prohibition  to  the  contrary,  to  carry  it 
into  full  and  complete  effect,  it  being  a  rule  that  wills  are  to 
be  favourably  and  benignly  expounded,  to  pursue  if  possible 
the  intention  of  the  testator,  which,  when  clearly  expressed, 
cannot  be  varied  or  controverted  by  inference  or  argument 
from  other  parts  of  the  will,  or  by  the  inconvenient  or  unme- 
ritorious  nature  of  the  bequest.  On  the  contrary,  the  court 
is  bound  to  correct  every  inaccuracy  and  impropriety  of 
terms  in  advancement  of  the  manifest  intention  of  the  testa- 
tor, however  undeserving  it  may  be  of  favour  in  a  court  of 
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justice.  Williams  on  Ex'rs,  715.  It  is  understood  that  no 
objection  is  made  to  the  validity  of  the  executory  bequests 
on  account  of  the  remoteness  of  the  contingencies,  upon  the 
happening  of  which,  the  limitations  over  are  to  take  effect, 
and  we  think  that  the  objection  was  properly  abandoned,  as 
it  was  wholly  untenable. 

It  is  unnecessary  to  decide  the  question  of  jurisdiction 
adverted  to  in  the  argument,  as  the  decree  of  the  Orphans 
court  appealed  from  was  clearly  correct  upon  the  merits,  and 
ought,  we  think,  to  be  affirmed;  but  without  meaning  to 
decide  the  question  of  jurisdiction,  as  it  is  not  necessary  to 
the  final  disposition  of  this  appeal,  we  deem  it  not  improper 
to  say,  we  are  inclined  to  think  that  the  Orphans  court,  under 
the  circumstances  of  the  case,  had  no  jurisdiction  to  compel 
a  re-delivery  of  the  property  for  the  purpose  of  making  a 
new  or  different  distribution  of  it :  and  that  the  decision  of 
such  a  question,  and  the  power  to  grant  such  an  application, 
properly  belonged  to  a  different  forum. 

DECREE    AFFIRMED    WITH    COSTS. 


Richard  Caton  vs.  Emily  MacTavish,  Executrix  of 
Charles  Carroll  of  Carrollton. — December,  1838. 

When  the  declaration  in  a  case,  referred  to  arbitration,  presents  a  case  cog- 
nizable in  a  court  of  law,  it  is  not  essential  to  support  the  jurisdiction  of 
the  court,  that  the  matters  in  controversy  submitted  to,  and  decided  by  the 
arbitrators,  should  be  properly  subjects  of  common  law  jurisdiction. 

If,  upon  a  reference  by  rule  of  court,  the  award  be  for  the  payment  of  money, 
and  judgment  is  entered  upon  it,  an  execution  to  enforce  payment  issues 
as  upon  a  judgment  or  verdict.  If  the  award  is  for  any  other  matter,  as 
for  a  conveyance,  &c.  it  may  be  enforced  by  attachment. 

The  principle  is  well  settled,  that  where  the  matters  awarded  are  indepen- 
dent, and  distinct  from  each  other,  those  which  are  within  the  submission 
are  good,  and  not  vitiated,  or  contaminated,  by  those  which  are  without  it. 

An  award  may  be  bad  in  part,  and  good  in  part,  if  the  void  part  of  the  award 
is  not  of  matter  necessary  to  be  decided,  so  as  to  render  it  final  according 
to  the  terms  of  the  submission,  or  be  not  the  consideration  or  recompense 
of  the  thing  awarded  to  be  done  on  the  other  side. 


OF  MARYLAND.  193 


Caton  vs.  Emily  MacTavish,  ex'rx  of  Charles  Carroll  of  Carrollton. — 183S. 

The  doctrine  of  the  present  day  is,  to  treat  awards  with  more  liberality  than 
formerly,  and  every  reasonable  intendment  will  be  made  for  their  support. 
It  will  be  intended,  that  all  matters  submitted,  have  been  decided  by  the 
arbitrator,  unless  the  contrary  appears ;  and  it  will  be  also  intended,  that 
be  has  not  exceeded  his  authority. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  assumpsit,  brought  by  the  appellant 
on  the  17th  April,  1834.  The  declaration  was  endorsed 
with  an  order  to  the  clerk  of  the  county  court,  to  "docket 
this  suit  by  consent,  and  enter  the  case  referred  according  to 
the  agreement  in  Carroll  vs.  Mc  Tavish  and  Caton,  to  Steven- 
son Archer  and  Richard  B.  Magruder,  Esqr's,  they  having 
been  selected  according  to  the  terms  of  that  agreement. 
J.  Gletxn,  for  Plaintiff, 
R.  Johnson,  Defendant's  Attorney." 

The  agreement  referred  to  in  the  aforegoing  order,  is  in 
form  following,  to  wit : 

"The  following  are  the  terms  on  which  the  differences 
now  existing  in  reference  to  the  probat  of  the  last  codicil  to 
the  will  of  Charles  Carroll  of  Carrollton,  have  been  adjusted 
by  the  counsel  for  the  respective  parties,  who  have  been  fully 
authorized  for  that  purpose  :  1st.  The  caveat  is  to  be  with- 
drawn, and  the  will  and  codicils  immediately  proved. 

"2d.  Mrs.  Emily  McTavish  is  to  be  appointed  sole  execu- 
trix, and  should  it  be  found  necessary  to  enable  her  to  act  as 
such,  an  application,  with  the  assent  of  all  the  parties,  to  be 
made  to  the  legislature  for  a  law  to  authorize  and  empower 
her  to  act,  she  not  to  charge  any  commission,  but  not  to  be 
subjected  to  any  expense. 

"3d.  Mr.  McTavish  and  Doctor  Stewart  to  renounce  the 
trusts  under  the  will  and  codicils,  except  as  to  the  Caton 
branch  of  the  Carroll  family. 

"4th.  The  deeds  from  Charles  Carroll  of  Carrollton,  to 
Mrs.  Emily  McTavish,  and  to  Charles  Carroll  of  Homewood, 
for  parts  of  Doughoragen  Manor,  to  be  confirmed,  either  now 
or  hereafter,  if  required,  by  the  several  parties  to  this  agree- 
ment, or  their  representatives. 
25  v.10 
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"5th.  The  claims  of  Mr.  Charles  C.  Harper,  Mr.  Charles 
Carroll  of  Homewood,  and  Mrs.  Emily  McTavish,  and  their 
respective  branches  of  the  family,  for  negroes,  &c.  received 
from  the  testator  since  the  last  codicil  aforesaid,  made  in  1831, 
as  also  the  claims  of  Mr.  and  Mrs.  McTavish,  for  the  notes 
of  Charles  Carroll  of  Carrollton  for  $14,000,  and  the  contracts 
in  reference  to  the  buildings  on  the  Folly  Farm,  the  mate- 
rials, hauling,  &c.  not  yet  paid  or  settled  for  by  the  estate  of 
Charles  Carroll  of  Carrollton,  to  be  referred  to  Judges  Ste- 
venson Jlrcher  and  Richard  B.  Magruder,  to  be  decided  by 
them,  and  should  they  differ,  they  are  to  choose  a  third  per- 
son, and  then  the  award  of  the  majority  of  the  three  to  be 
final  between  the  parties. 

"  6th.  The  award  of  Richard  Caton  to  be  opened,  and  the 
subject  matter  of  it  to  be  referred  to  referees  to  be  chosen  in 
the  manner  herein  after  specified,  the  referees  to  act  under  the 
same  instructions  and  authority  as  the  former  referees  who 
made  said  award  were  instructed  and  authorized  to  do,  and 
as  if  Mr.  Carroll's  letters  to  the  former  referees  had  been 
directed  to  them.  A  case  to  be  docketed  against  the  exe- 
cutrix, and  this  reference  to  be  under  a  rule  of  court,  to 
which  the  terms  of  this  stipulation  are  to  apply.  The  award 
as  it  now  stands,  shall  not  be  impugned  or  impaired  by  this 
assent  to  open  it,  should  this  reference  by  any  means  be  frus- 
trated, but  it  is  to  remain  in  full  force  and  operation  as  it  now 
does,  or  ever  did.  The  referees  are  to  make  their  award 
during  the  present  year,  should  they  not,  then  this  reference 
to  be  void.  The  referees  are  to  be  paid  equally  by  the  par- 
ties for  their  services — the  counsel  on  each  side  are  to  name 
two  persons,  from  whom  each  is  to  select  one — the  two  thus 
selected  to  be  the  referees,  and  if  they  differ,  then  they  to 
choose  a  third  person,  and  the  award  of  the  majority  to  be 
final.  Mrs.  McTavish  is  not  to  pay  Mr.  Caton's  award,  nor 
to  do  any  thing  to  give  validity  to  said  award  until  a  new 
award  is  made,  or  Mr.  Caton  recovers  his  claim  by  a  suit  at 
law  in  the  event  of  no  award  taking  place. 

"7th.  In  the  litigation  or  examination  before  the  arbitra- 
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tors  of  the  matters  referred,  the  questions  involved  in  the 
several  issues  not  to  be  agitated,  in  other  words,  it  will  not  be 
contended  in  opposition  to  the  claims  of  Richard  Caton  and 
Mr.  and  Mrs.  McTavish,  or  any  of  them,  or  those  of  any 
members  of  their  families,  against  Mr.  Carroll's  estate,  that 
Charles  Carroll  of  Carrollton  was  incompetent,  or  that  he 
was  subject  to  the  undue  dominion  or  under  the  undue  influ- 
ence of  any  one,  or  that  he  was  urged  by  any  importunities 
which  he  was  too  weak  to  resist. 

"  8th.  It  is  expressly  agreed  and  understood  that  no  at- 
tempt shall  be  made  by  any  of  the  parties  to  this  agreement 
to  enforce  the  forfeiture  under  the  said  last  codicil,  for  liti- 
gating before  said  referees  any  of  the  matters  referred  to  them, 
by  any  under  this  agreement,  or  for  any  thing  that  has  occur- 
red up  to  this  time. 

"  9th.  Should  any  further  points  of  difference  arise  which 
the  counsel  on  either  side  signing  this  agreement,  should 
deem  to  have  been  omitted  in  the  aforegoing  stipulations,  the 
same  are  to  be  decided  either  by  the  arbitrators  now  agreed 
on  in  this  agreement,  or  by  a  common  friend  or  friends,  as 
provided  for  in  the  will  of  Charles  Carroll  of  Carrollton. 

"  Reverdy  Johnson,  John  V.  L.  McMahon,  Charles  Car- 
roll, Charles  C.  Harper,  for  himself  and  for  Emily  L.  Harper, 
and  Robert  G.  Harper. 

"  Richard  H.  Bayard,  J.  Lee,  Frederick  A.  Schley,  John 
Nelson,  U.  S.  Heath,  John  Glenn,  Richard  Caton,  for  himself 
and  Louisa  C,  Marchioness  of  Carmarthen. 

"  Mary  Caton,  John  McTavish,  for  himself  and  as  attorney 
for  Mary  Anne,  Marchioness  Wellesley,  and  Elizabeth  Caton, 
Emily  McTavish." 

The  cause  was  accordingly  entered  as  referred,  under  the 
general  issue  plea,  by  the  defendant. 

"  The  arbitrators,  at  September  term,  in  the  year  1834, 
returned  their  award  in  writing,  of  and  upon  the  premises 
aforesaid,  under  their  hands  and  seals,  in  the  words  and  of 
the  tenor  following,  to  wit : 

"  We,  the  undersigned  arbitrators,  appointed  by  the  sixth 
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article  of  an  instrument  of  writing,  bearing  date  the  twelfth 
day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-four,  and  executed  by  Reverdy  Johnson, 
John  V.  L.  McMahon,  Charles  Carroll,  Charles  C.  Harper, 
for  himself  and  for  Emily  L.  Harper  and  Robert  G.  Harper, 
Richard  H.  Bayard,  J.  Lee,  Frederick  A.  Schley,  John 
Nelson,  U.  S.  Heath,  John  Glenn,  Richard  Caton,  John 
McTavish,  for  himself  and  as  attorney  for  Mary  Anne, 
Marchioness  Wellesley,  and  Elizabeth  Caton,  and  Emily 
McTavish ;  and  which  said  article  is  as  follows : 

"  6th.  The  award  of  Richard  Caton  to  be  opened,  and  the 
subject  matter  of  it  to  be  referred  to  referees,  to  be  chosen  in 
the  manner  herein  after  specified.  The  referees  to  act  under 
the  same  instructions  and  authority  as  the  former  referees, 
who  made  said  award  were  instructed  and  authorized  to  do, 
and  as  if  Mr.  Carroll's  letters  to  the  former  referees  had  been 
directed  to  them.  A  case  to  be  docketed  against  the  execu- 
trix, and  this  reference  to  be  made  under  a  rule  of  court,  to 
which  the  terms  in  this  stipulation  are  to  apply.  The  award, 
as  it  now  stands,  shall  not  be  impugned  or  impaired  by  this 
assent  to  open  it,  should  this  reference  by  any  means  be  frus- 
trated, but  it  is  to  remain  in  full  force  and  operation  as  it  now 
does  or  ever  did — the  referees  are  to  make  their  award  during 
the  present  year,  should  they  not,  then  this  reference  to  be 
void.  The  referees  are  to  be  paid  equally  by  the  parties  for 
their  services.  The  counsel  on  each  side  are  to  name  two 
persons,  from  whom  each  is  to  select  one — the  two  thus  se- 
lected to  be  the  referees,  and  if  they  differ,  then  they  to 
choose  a  third  person,  and  the  award  of  the  majority  to  be 
final.  Mrs.  McTavish  is  not  to  pay  Mr.  Caton's  award,  nor 
to  do  any  thing  to  give  validity  to  said  award,  until  a  new 
award  is  made,  or  Mr.  Caton  recovers  his  claim  by  a  suit  at 
law,  in  the  event  of  no  award  taking  place." 

"  And  also  appointed  by  virtue  of  a  rule  of  reference  from 
Baltimore  county  court,  dated  the  seventeenth  day  of  April, 
in  the  year  one  thousand  eight  hundred  and  thirty-four,  in  a 
case  depending  in  said  court,  in  which  Richard  Caton  is 
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plaintiff,  and  Emily  McTavish,  executrix  of  Charles  Carroll 
of  Carrollton,  is  defendant,  and  docketed  against  said  exe- 
cutrix in  pursuance  of  said  article,  having  first  given  due 
notice  to  all  the  parties,  by  their  counsel,  of  the  places  and 
times  of  our  meeting  to  hear  and  decide  on  the  matters  so 
referred  to  us,  and  having  fully  heard  the  evidence  and  repre- 
sentations of  said  parties  touching  said  matters  so  referred 
to  us  by  said  sixth  article,  and  said  rule  of  reference,  and 
having  also  fully  heard  and  considered  the  arguments  of  the 
counsel  of  the  respective  parties  to  said  reference,  do  award 
and  determine  under  and  in  virtue  of  said  sixth  article  and 
rule  of  reference,  as  follows,  to  wit : 

"  First.  We  do  award  and  determine  that  in  the  said  suit 
in  Baltimore  county  court,  between  said  Richard  Caton  and 
said  Emily  McTavish,  as  executrix  of  Charles  Carroll  of 
Carrollton,  in  which  said  rule  of  reference  was  made,  there 
is  nothing  due  to  said  Caton  by  the  defendant,  as  executrix 
aforesaid,  and  that  in  said  suit  judgment  be  rendered  for  the 
defendant,  with  cost  of  suit. 

"  Second.  In  compliance  with  the  instructions  and  autho- 
rity heretofore  given  by  the  said  Charles  Carroll  of  Carroll- 
ton, deceased,  to  the  former  referees,  Alexander  Fridge, 
Samuel  Sterret,  and  Henry  Thompson,  who  made  the  award 
referred  to  in  the  aforesaid  sixth  article  of  the  said  agreement 
of  reference  of  the  twelfth  day  of  February,  one  thousand 
eight  hundred  and  thirty-four,  and  which  said  instructions 
and  authority  are  conferred  upon  us  by  said  sixth  article  : 

"We  do  further  award  and  determine  that  to  equalize  the 
annuity  accounts  agreeably  to  said  instructions  and  authority, 
the  sum  of  twenty-eight  thousand  two  hundred  and  seventy- 
five  dollars  and  thirty-seven  cents  and  one-half  of  a  cent, 
($28,275.37^)  shall  be,  and  is  hereby  added  to  the  balance 
of  Mrs.  Mary  Caton's  general  account,  as  said  account  stands 
stated  in  said  Charles  Carroll  of  Carrollton's  book  of  accounts, 
marked  F.  A.  as  of  the  twentieth  day  of  November,  one 
thousand  eight  hundred  and  twenty-nine,  so  that  the  balance 
of  said  general  account  on  that  day,  may  be  eighty-two 
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thousand  six  hundred  and  eight  dollars  and  twenty-nine 
cents,  ($82,608.29,)  instead  of  standing  as  it  now  does,  fifty- 
four  thousand  and  three  hundred  and  thirty-two  dollars  and 
ninety-two  cents,  ($54,332.92.) 

"  Third.  In  pursuance  of  the  agreement  of  reference  as 
aforesaid,  and  of  the  said  instructions  and  authority  of  said 
Charles  Carroll  of  Carrollton  referred  to  in  the  next  preced- 
ing section  of  this  award,  and  which  as  aforesaid  are  con- 
ferred upon  us,  we  do  award  and  determine  that  the  said 
balance  of  Mrs.  Mary  Caton's  general  account  in  said  book 
of  accounts  of  said  Charles  Carroll  of  Carrollton,  marked 
F.  A.  folio  31,  of  fifty- four  thousand  three  hundred  and 
thirty-two  dollars  and  ninety-two  cents,  ($54,332.92,)  as  the 
same  stands  charged  on  the  twentieth  of  November,  eighteen 
hundred  and  twenty-nine,  and  referred  to  in  the  will  of  said 
Charles  Carroll  of  Carrollton,  deceased,  be  and  the  same  is 
hereby  awarded  to  be  the  correct  and  proper  balance  on  that 
day,  of  said  account,  except  so  far  as  the  same  is  altered  by 
the  additions  and  directions  awarded  by  us  to  be  made  to 
the  same  by  the  next  preceding  section  of  this  award. 

"  And  we  do  further  award  and  determine  that  said  general 
account  of  Mrs.  Mary  Caton,  in  said  book  F.  A.  in  folio  31, 
is  to  stand  and  be  debited  with  the  sum  of  nine  thousand 
six  hundred  and  sixty-six  dollars  and  sixty-two  cents, 
($ 9,666.62,)  for  advances  made  by  said  Charles  Carroll  of 
Carrollton  on  said  general  account  of  said  Mary  Caton,  from 
and  after  the  said  twentieth  of  November,  eighteen  hundred 
and  twenty-nine,  which  said  sum  of  nine  thousand  six  hun- 
dred and  sixty-six  dollars  sixty-two  cents,  ($9,666.62,)  in- 
cludes the  sum  of  four  thousand  six  hundred  and  sixty-six 
dollars  and  sixty-two  cents,  ($4,666.62,)  with  which  said 
account  in  said  book  F.  A.  folio  31,  already  stands  charged 
from  and  after  the  said  twentieth  of  November,  eighteen 
hundred  and  twenty-nine. 

"And  we  do  further  award  and  determine  that  said  general 
account  of  said  Mary  Caton,  in  said  book  F.  A.  folio  31,  is 
not  to  be  credited  with  the  sum  of  three  thousand  dollars, 
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with  which  it  there  stands  credited  as  on  the  twentieth  of 
November,  eighteen  hundred  and  thirty,  and  that  it  is  not  to 
be  credited  with  any  other  sum  from  and  after  the  twentieth 
of  November,  eighteen  hundred  and  twenty-nine,  either  by 
virtue  of  the  memorandum  signed  by  said  Charles  Carroll  of 
Carrollton,  and  dated  the  fifteenth  day  of  February,  eighteen 
hundred  and  thirty,  at  the  foot  of  the  said  general  account  of 
said  Mrs.  Mary  Caton,  in  said  book  F.  A.  folio  31,  or  by 
virtue  of  any  other  authority  whatsoever.  In  testimony 
whereof,  we  have  hereunto  set  our  hands  and  affixed  our 
seals  this  30th  day  of  October,  in  the  year  1834. 

Stevenson  Archer,  [<Sea/.] 
R.  B.  Magruder,        [Seal.] 

"  Thereupon  the  said  Richard  Caton  filed  the  following 
exceptions  to  the  award  aforesaid,  and  to  any  judgment 
being  entered  thereupon,  because : 

"  1st.  The  arbitrators  have  exceeded  their  authority  and 
have  awarded  upon  subjects  never  referred,  nor  intended  to 
be  referred  to  them,  viz.  That  that  they  have  awarded  and 
determined  about  Mrs.  Mary  Caton's  accounts,  and  with 
what  sum  she  should  be  charged,  when  such  subjects  were 
never  referred  in  them. 

"  2d.  That  the  arbitrators  have  acted  under  powers  never 
conferred  upon  them,  but  have  mistaken  their  authority  in 
supposing  they  were  referred  under  any  other  appointment 
than  the  rule  of  court  in  this  case. 

"  3d.  That  the  reference  in  this  cause  was  not  a  general 
reference  of  all  matters  in  dispute  in  this  suit  between  the 
estate  of  Charles  Carroll  of  Carollton  and  Richard  Caton, 
but  merely  a  reference  of  a  claim  of  Richard  Caton  alone,  as 
specified  in  a  letter  of  Charles  Carroll  of  Carrollton  to  Samuel 
Sterret,  Alexander  Fridge   and    Henry   Thompson,  dated 

,  and  that  in  this  the  arbitrators  have  mistaken  their 

powrer  and  authority. 

"4th.  That  the  arbitrators  erred  in  supposing  that  any 
notice  was  given  to  any  other  person  of  the  time  and  place 
of  holding  their  sessions  or  meetings,  than  to  the  attorneys 
of  Richard  Caton  and  Richard  Caton  himself,  no  such  notice 
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having  been  given,  and  the  award,  so  far  as  it  affects  other 
interest  than  those  of  Richard  Caton  being  of  course  ex 
parte,  and  without  notice  to  the  parties  interested." 

At  January  term,  1835,  the  following  disclaimer  was  filed 
in  the  cause : 

"  The  undersigned,  before  any  judgment  is  entered  in  the 
case  of  Richard  Caton  vs.  Emily  McTavish,  executrix  of 
Charles  Carroll  of  Carrollton,  deceased,  state  and  file  this 
statement.  That  in  the  trial  of  this  case  before  the  arbitra- 
tors, they  were  but  the  counsel  of  Richard  Caton,  and  of  no 
other  person  or  persons  whomsoever,  and  they  assert  that 
they  never  appeared  or  acted  as  counsel,  agents,  or  attor- 
neys, for  any  person  or  persons  whose  interests  were  at- 
tempted to  be  affected  by  such  award,  except  as  counsel, 
agents,  or  attorneys  of  Richard  Caton. 

R.  B.  Taney, 
John  Glenn, 
Jno.  Nelson, 
U.  S.  Heath." 
The  county  court  (Purviance,  J.)  overruled  the  excep- 
tions, and  rendered  judgment  for  the  defendant. 
The  plaintiff  appealed. 

"  Supplement  to  the  Record,  added  by  consent  of  Counsel. 

"Baltimore,  August  \Zth,  1832. 

"  Dear  Sir, — Circumstances  have  arisen,  which  induce  me 
to  ask  you  to  have  a  new  reference  on  the  subject  of  Mrs. 
Caton' s  and  Mrs.  Harper's  accounts  in  relation  'to  the 
annual  allowance  given  to  each  of  them,  for  house-keeping, 
from  the  date  of  their  respective  marriages,  so  that  they  may 
be  placed  on  an  equal  footing ;  and  in  relation  to  the  com- 
pound interest  on  $2,500,  a  sum  annually  paid  to  Mrs.  Har- 
per, from  the  day  of  her  marriage,  which  was  not  paid  to 
Mrs.  Caton  for  fourteen  years  after  the  day  of  her  marriage. ' 
When  you  assented  to  place  Mrs.  Caton  on  the  same  footing 
with  Mrs.  Harper,  you  thought  it  necessary  to  equalize  Mrs. 
Caton' s  account  by  allowing  compound  interest  for  the  period 
of  14  years  she  was  deprived  of  her  annuity  of  $2,500.    Had 
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she  received  it  as  Mrs.  Harper  did,  she  could  at  least  have 
realized  an  annual  interest,  and  have  had  thereby  compound 
interest.  The  same  operation  went  on  in  your  hands,  and 
therefore  you  thought  it  right  to  credit  Mrs.  Caton  for  the 
interest  on  that  principle,  and  it  was  accordingly  done  in,  I 
believe,  the  year  1816  or  1817,  in  your  hand-writing — (it 
was  in  1812.)  This  entry  was  reversed  by  Mr.  McTavish 
in  1824,  when  I  was  in  England,  when  under  your  direction, 
he  undertook  'to  equalize  your  accounts  with  your  three 
children,  for  their  respective  allowances  for  house-keeping.' 
Reversing  this  allowance  for  interest  on  the  annual  allowance 
of  $2,500,  is  not  the  only  error  made  to  Mrs.  Caton's  preju- 
dice by  Mr.  McTavish,  while  the  other  branches  of  your 
family  think  she  has  had  more  than  her  proportion. 

"  The  interest  on  the  annuity  of  $2,500,  unpaid  to  Mrs. 
Caton  for  14  years,  which  was  credited  by  you,  and  then 
deducted  by  Mr.  McTavish,  has  been  again  credited  by  you 
under  the  award  of  Mr.  Colt  and  Mr.  Woodville.  But,  if 
you  accede  to  my  proposal,  the  arbitrators  may  reverse  this 
entry  if  they  do  not  discover  full  and  deliberate  evidence  of 
your  intention  in  making  this  credit — or,  if  they  believe  it  is 
doing  injustice  to  Mrs.  Harper,  or  your  son's  family.  What- 
ever may  be  their  decision,  I  shall  abide  by  it.  The  object 
is,  to  give  equal  and  just  measure  to  each,  in  the  disposal 
of  your  bounty.  If  any  thing  be  due,  to  make  the  accounts 
equal,  I  do  not  ask  to  receive  the  money  now,  but  to  be  cre- 
dited in  your  books  for  the  amount,  and  to  pay  any  demands 
which  your  estate  may  have  against  me  for  debt,  or  for  any 
security  or  responsibility  entered  into  by  you,  on  my  account. 

"  I  suggest  to  you  the  names  of  Messrs.  Alexander  Fridge, 
Samuel  Sterett,  and  Henry  Thompson — persons  of  great  re- 
putation for  a  knowledge  of  accounts,  character,  and  standing 
in  society,  to  make  the  investigation,  and  the  award  I  apply 
to  you  for. 

"  Should  you  agree  to  the  reference,  I  will  thank  you  to 
subjoin  to  my  letter,  a  note  addressed  to  those  gentlemen, 
requesting  them  to  compare  the  accounts  of  Mrs.  Caton  and 
26  v.10 
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Mrs.  Harper,  'for  annuity  allowed  for  house-keeping,'  and  to 
equalize  them  on  the  same  principle,  as  to  time  and  amount, 
from  their  respective  marriages :  and  I  believe  it  would  be 
agreeable  to  Mr.  Colt  and  Mr.  Woodville,  to  be  called  in,  to 
explain  the  investigations  which  they  made  in  your  books, 
on  which  they  founded  the  award  returned  by  them. 

" 1  am,  very  truly,  dear  sir,  your  affectionate  and  humble 
serv't,  Rd.  Caton. 

"  P.  S.  You  will  please  to  direct  the  referees  to  allow  inte- 
rest on  sums  paid  to  Mrs.  Harper  or  to  Mrs.  Caton,  and  not 
paid  to  the  other — and  to  correct  charges  of  interest  made  to 
the  injury  of  either ;  and  to  equalize  in  equity  and  justice, 
their  *  annuity'  and  '  general  accounts,'  according  to  amount 
paid,  and  to  time.  R.  Caton. 

"  To  the  Hon.  Ch.  Carroll  of  Carhollton,  Dwghoragen  Manor." 


"  Douhoragen  Manor,  August  16,  1832. 

"  I  assent  to  the  wishes  of  Mr.  Richard  Caton,  expressed 
in  the  foregoing  letter,  and  request  Mr.  Alexander  Fridge, 
Mr.  S.  Sterett,  and  Mr.  Hy.  Thompson,  will  do  me  the  favour 
to  look  over  the  annuity  accounts  of  my  daughters,  Mrs. 
Caton  and  Mrs.  Harper,  and  to  have  them  equalized  on  the 
same  principle,  as  to  time  and  amount,  from  the  dates  of  their 
marriages  respectively.  With  respect  to  the  compound  inte- 
rest, I  thought  it  right,  in  justice,  and  so  I  entered  it  on  my 
books.  There  will  be  found,  among  my  papers,  my  calcu- 
lation on  this  subject,  which  will  shew  that  the  credit  was 
given  with  due  deliberation :  but  if  it  shall  appear  to  the 
referees  not  founded  in  justice,  or  that  any  error  has  been 
made  by  me,  Mr.  Caton  expresses  a  wish  that  the  entry  may 
be  made  conformably  to  justice  and  equity,  or  as  to  time  and 
amount,  as  they  may  award. 

"  Given  under  my  hand,  Ch.  Carroll  of  C. 

"Witness — Cath.  Harper.' 

"  The  postscript  of  the  foregoing  letter  of  Mr.  Richard 
Caton,  I  desire  may  be  considered  a  part  of  the  subject 
matter  referred.  C.  C.  of  C. 

"Witness— Cath.  Harper.  August  30,  1832." 
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The  cause  was  argued  before  Buchanan,  Ch.  J.,  Ste- 
phen, Dorsey,  Chambers  and  Spence,  Judges. 

C.  F.  Mayer,  for  the  appellant. 

This  is  an  action  by  the  appellant  against  the  appellee, 
upon  a  declaration  with  the  common  money  counts.     The 
case  was  instituted  by  consent,  and  an  agreement  for  refer- 
ing  it  was  entered   into,  submitting  it  to   certain  persons 
"  according  to  the  agreement"  (to  use  the  words  of  refer- 
ence) "in  Carroll  vs.  MacTavish  and  Caton."     This  latter 
agreement  was  one  which  occurred  between  the  devisees  of 
Charles  Carroll,  and  it  is  the  6th  article  of  it  to  which  the 
terms  of  reference  in  the  present  cause  refer,  and  which  to 
limit  and  qualify  those  terms,  they  make  a  part  of  that  refer- 
ence.    The  6th  article  declares  that  "  the  award  of  Richard 
Caton  is  to  be  opened,"  and  the  "  subject  matter"  of  it 
referred  to  referees  whom  the  stipulation  requires  "to  act 
under  the  same  instructions  and  authority  as  the  former  refe- 
rees who  made  said   award  [of  R.  Caton]  were  instructed 
and  authorized  to  do,  and  as  if  Mr.  Carroll's  letters  to  the 
former  referees  had  been  directed  to  them ;"  and  the  article 
proceeds  to  state  "  a  case  to  be  docketed  against  the  execu- 
trix [of  Mr.  Carroll,]  and  this  reference  to  be  under  a  rule  of 
court  to  which  the  terms  of  this  stipulation  are  to  apply." 
The  letters  meant  in  this  article,  and  which  define  the  object 
of  reference  in  this  cause,  are  appended  to  the  record,  and 
by  agreement  made  part  of  it.     They  are  :  a  letter  from  Mr. 
Caton  to  Mr.  Carroll,  dated  13th  August,  1832,  and  one  from 
Mr.  Carroll  (adopting  Mr.  Caton1  s)   addressed  to  Messrs. 
Sterett,  Thompson  and  Fridge,  and  together  amount  to  a 
direction  to  these  gentlemen  to  examine  the  "  annuity  ac- 
counts" and  the  "general  accounts"  of  Mr.  Carroll's  daugh- 
ters, Mrs.  Caton   and    Mrs.  Harper,   respectively,   and    to 
"equalize"  them  on   the   same  "principle  as  to  time  and 
amount  from  the  dates  of  their  marriages  respectively."    The 
submission  admits  Mr.  Carroll's  having  credited  compound 
interest  to  Mrs.  Caton,  and  expresses  Mr.  Carroll's  opinion 
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that  it  was  a  just  allowance,  but  submits  that  point  to  the 
judgment  of  these  referees. 

The  referees  in  the  present  case,  Messrs.  Archer  and 
Magruder,  awarded  that  in  this  suit  "  there  is  nothing  due  to 
Caton  by  the  defendant  as  executrix  of  Charles  Carroll,  and 
that  judgment  be  rendered  for  the  defendant  with  costs  of 
suit;"  and  further,  that  to  "equalize  the  annuity  accounts 
agreeably  to  said  instructions  and  authority,  the  sum  of 
$28,275  37,  be  added  to  the  balance  of  Mrs.  Caton's  gene- 
ral account  as  that  account  stands  stated  in  said  Charles 
Carroll's  book  of  accounts  marked  F.  A.  as  of  the  20th 
November,  1829,  so  that  the  balance  of  said  general  account 
may  on  that  day  be  eighty-two  thousand  six  hundred  and  eight 
dollars  and  twenty-nine  cents,  instead  of  standing  as  it  now 
does,  fifty-j our  thousand  three  hundred  and  thirty-two  dollars 
and  ninety-two  cents;"  and  the  award  then  goes  on  to  charge 
Mrs.  Caton's  "  general  account"  with  a  further  sum  of 
$9,666  62.  To  this  award  exceptions  were  filed  which  the 
court  overruled,  and  it  rendered  judgment  on  the  award,  and 
conformably  to  it.     The  exceptions  were : 

1st.  That  the  arbitrators  had  exceeded  their  authority  in 
awarding  on  Mrs.  Caton's  accounts,  and  on  the  sum  with 
which  she  should  be  charged. 

2d.  That  they  acted  as  under  powers  not  conferred  on 
them,  and  erred  in  supposing  that  they  were  acting  under 
any  other  appointment  than  the  rule  of  court  in  this  case. 

3d.  That  the  reference  in  the  case  was  not  a  general  refer- 
ence of  all  matters  in  dispute  in  this  suit  between  Mr.  Car- 
roll's estate  and  Richard  Caton,  but  merely  a  reference  of  a 
claim  of  Richard  Caton  alone,  as  specified  in  the  letter  to 
Messrs.  Sterett,  Thompson  and  Fridge.     The 

4th  Exception  related  to  the  omission  to  give  notice  to 
others  than  R.  Caton  of  the  meetings  of  the  arbitrators,  and 
was  meant  to  preclude  any  implication  of  other  parties  by 
the  award  of  the  arbitrators. 

The  appellant  will  contend  that  for  the  reasons  embraced 
in  the  exceptions  the  judgment  of  the  County  court  was 
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erroneous  in  adopting  and  affirming  the  award ;  and  he 
will  urge, 

1st.  That  the  court  erred  in  this,  by  affirming  the  award, 
taking  any  cognizance  of  the  case;  the  subject  of  adjudica- 
tion, as  disclosed  by  the  proceedings,  and  the  terms  of  refer- 
ence being  exclusively  proper  for  a  court  of  equity. 

2d.  That  the  terms  of  reference  limited  the  authority  of 
the  referees  to  the  simple  duty  of  ascertaining,  on  the  facts 
and  according  to  their  views  of  equity,  a  single  item  of 
account,  or  at  furthest  two  items ;  and  did  not  authorize  an 
inquiry  into  Mr.  Caton's  accounts  generally  with  Mr.  Carroll, 
nor  to  adjudge  indebtedness  on  one  or  the  other  side. 

3c?.  That  it  was  the  duty  of  the  referees  to  report  the  an- 
nuity accounts  and  the  general  accounts  in  detail,  as  adjusted 
by  them. 

4th.  That  the  referees  have  erred,  and  their  award  is  de- 
fective in  not  determining  specifically  and  distinctively  on 
both  the  annuity  accounts  and  the  general  accounts,  and  in 
passing  only  on  the  general  account  of  Mrs.  Caton. 

The  referees  here  were  to  be  confined  to  the  same  subjects 
submitted  to  the  first  and  second  set  of  arbitrators  mentioned 
in  the  record.  The  letters  qualify  the  functions  of  the  arbi- 
trators. Under  the  6th  article,  Messrs.  Archer  and  Magruder 
were  substituted  for  Fridge,  Thompson  and  Sterett.  The 
counsel  cited  1  Stor.  Eq.  Sec.  532,  535,  539,  543,  544,  550. 
Ketland,  qui  tarn  vs.  The  Cassius,  2  Dallas,  368.  Owen  vs. 
Hard,  2  Term  Rep.  644.  Fitzpatrick  vs.  Pickering,  2  Wil- 
son, 68.  Martin  vs.  Commonwealth,  et  al,  1  Mass.  Rep.  387. 
Dorsey  vs.  State  use  Dorsey,  3  H.  and  McHy.  389.  Bowie 
vs.  State  use  Hughes,  3  H.  and  McHy.  408.  Harris  vs. 
Dorsey,  1  H.  and  J.  416.  West  vs.  Stigar,  1  H.  and  McHy. 
247.     West  vs.  Stigar,  4  H.  and  McHy.  490. 

Meredith,  for  the  appellee: 

The  record  as  it  came  from  the  County  court,  presents  four 
exceptions  against  the  award.  That  court  passed  upon  them 
all,  and  entered  judgment  against  the  plaintiff  below.     As  to 
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all  these  exceptions,  the  principles  involved  in  them  are  set- 
tled by  a  decree  of  the  court.  They  were  all  decided  upon 
an  appeal  from  the  Orphans  court,  affecting  Mr.  Carroll's 
estate.  Mrs.  MacTavish  then  claimed  under  these  same  ob- 
jections, and  here  on  full  argument  the  decree  of  the  Orphans 
court  was  reversed.  Caton,  it  is  true,  is  not  bound  by  that 
decree,  but  the  same  questions  are  now  again  discussed  here, 
though  the  funds  of  the  estate  have  been  distributed  under 
them. 

Every  reasonable  intendment  will  be  made  by  the  courts 
in  favour  of  awards.  11  Law  Lib.  53.  Cromwell,  et  al  vs. 
Owings,  6  H.  and  J.  10.  Archer  vs.  Williamson,  2  Har.  and 
Gill,  67.  New  exceptions  are  now,  however,  presented 
against  the  judgment.  Are  they  valid  ?  The  law  of  Mary- 
land as  to  awards,  is  regulated  by  the  acts  of  1778,  ch.  21, 
sec.  8,  and  1785,  ch.  80,  sec.  11.  The  award  is  to  remain 
four  days  in  court.  No  judgment  can  be  entered  until  notice 
to  the  adverse  party.  There  are  two  modes  of  dealing  with 
awards.  Extrinsic  objections  are  made  available,  upon  mo- 
tions to  set  aside,  sustained  by  affidavit.  Intrinsic  objec- 
tions, apparent  on  the  face,  are  taken  by  exception.  If  no 
motion,  after  the  time  has  passed,  judgment  goes  as  of 
course.  If  exceptions  are  filed,  additional  exceptions  may 
be  made  at  hearing.  But  after  judgment  rendered,  the  court 
will  listen  to  no  exceptions.  The  subject  is  beyond  their 
reach.  An  opposite  practice  here  would  expose  parties  to 
surprise,  and  convert  the  court  into  any  thing  but  an  appel- 
late court.  The  act  of  1825  is  conclusive  on  this  point. 
Questions  raised  here  must  appear  affirmatively  to  have  been 
decided  below.  Davis  vs.  Leah,  2  Gill  and  John.  306. 
Hyatt  vs.  Boyle,  5  Gill  and  John.  110.  Grahame,  et  al  vs. 
Harris,  et  al,  5  Gill  and  John.  491.  Arbitrators  need  only 
state  results,  and  not  the  process  of  their  decision. 

On  the  question  of  jurisdiction,  he  cited  Soilleuxvs.  Herbst, 
2  Boss,  and  Pull.  444.  A  court  of  common  law  will  deal 
with  matters  of  ecclesiastical  jurisdiction,  where  submitted 
and  awarded  upon. 
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R.  Johnson,  on  the  same  side. 

This  very  paper  called  an  award,  was  in  the  prior  cause. 

Is  the  objection  to  jurisdiction  well  founded?  An  award 
may  be  enforced  at  law.  If  CarroWs  books  showed  him  a 
debtor  to  Caton,  the  latter  could  recover  at  law.  A  court  of 
law  has  jurisdiction  over  an  ascertained  balance.  Assumpsit 
may  be  maintained  upon  a  valid  award.  So  if  a  suit  at  law 
is  adopted  by  mistake,  upon  a  reference  the  award  in  such 
case  may  be  the  foundation  of  a  judgment.  In  such  a  case, 
in  a  court  of  general  jurisdiction,  the  presumption  is  in  favour 
of  jurisdiction.  Prima  facie  the  County  court  had  jurisdic- 
tion in  this  case.  But  there  is  nothing  in  the  objection. 
Matters  of  an  equitable  nature  may  be  referred.  Schriver  vs.* 
Devilbiss,  9  Gill  and  John.  The  award  gives  jurisdiction, 
provided  it  does  not  transcend  the  reference.  That  question 
has  reference  to  the  award.    The  judgment  follows  the  award. 

This  court  cannot  get  behind  the  award.  They  have  not 
CarroWs  books.  How  do  you  ascertain  that  Caton  could  not 
recover  at  law.  The  counsel  regard  it  as  a  case  of  gift. 
The  terms  of  reference  concede  it  to  be  a  legal  claim,  and 
which  he  could  only  enforce  at  law. 

But  suppose  we  err  in  these  views.  It  is  at  any  rate  a 
question  of  debits  and  credits.  The  action  is  brought. 
That  such  matters  may  be  referred,  Dry  den  vs.  Robinson,  2 
Sim.  and  Stuart,  529.  In  1  Con.  C.  Rep.  572,  an  award 
made  after  a  bill  filed  may  be  pleaded  to  a  bill. 

Then  have  the  arbitrators  transcended  their  authority.  If 
so,  the  award  is  bad  for  that  excess  in  whole  or  in  part 
according  to  the  fact. 

"What  is  the  authority  here  ?  It  will  be  found  in  the  6th 
article  of  reference,  under  the  agreement  of  12th  February, 
1834.  The  first  award  of  Caton  was  to  be  opened,  and  the 
new  arbitrators  were  authorized  to  decide  upon  the  subject 
matter  of  that  award.  The  letters  of  Mr.  Carroll  were  to  be 
submitted  to  them,  and  the  demand  to  be  again  examined. 
A  suit  was  docketed,  and  a  reference  made  under  rule  of 
court  to  prevent  a  revocation  by  Caton.     The  executrix  was 
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not  to  pay  until  Caton  had  procured  a  judgment.  The  arbi- 
trators are  selected.  The  award  is  made.  No  extrinsic 
objections  are  set  up.  Exceptions  to  the  award  are  merely 
taken.  In  what  particular  then  can  it  appear  that  the  arbi- 
trators have  exceeded  their  authority.  It  decides  that  Caton 
has  no  claim.  His  right  was  the  subject  submitted.  The 
excess  of  authority  nowhere  appears.  Karthaus  vs.  Ferrer, 
et  al,  1  Peter  S.  C.  R.  222.  The  statement  of  facts  shows 
the  nature  of  the  claim.  It  required  an  examination  of  va- 
rious accounts.  Errors  of  judgment  are  not  to  be  involved 
with  defects  of  power.  The  former  are  not  impeachable. 
The  arbitrators  had  power  to  reduce  his  claim,  and  their 
errors  you  cannot  touch.  They  were  not  bound  to  give  de 
tails  of  accounts.  A  general  reference  refers  law  and  fact 
exclusively  to  the  arbitrators.  Then  why  detail  accounts? 
Their  acts  are  presumed  to  be  correctly  done.  Mere  error 
will  not  reverse  them.  It  must  be  corruption,  fraud  or  mal- 
practice. They  were  not  bound  to  discriminate  between  the 
general  account  and  the  annuity  account.  They  decide  on 
both.  The  arbitrators  declare  a  final  judgment,  and  this  is 
co-extensive  with  their  whole  power. 

J.  R.  Cooke,  in  reply : 

The  great  question  is,  whether  the  court  below  had  juris- 
diction ?  If  it  had  no  jurisdiction,  this  court  will  ex  mero 
moter  reverse  their  judgment.  Does  the  mere  institution  of 
the  suit  give  jurisdiction?  The  courts  of  England  until  the 
time  of  Charles  2d,  entertained  no  jurisdiction  over  awards. 
Then  by  agreement  inter  partes  in  court,  by  direction  of  the 
court  causes  were  referred.  Convenience  extended  this  juris- 
diction. The  court  acted  by  rules,  then  produced  another 
step.  The  courts  still  adhere  to  the  idea,  that  a  reference 
was  not  a  suit  depending,  and  exercised  no  jurisdiction  con- 
firming awards.  They  required  verdicts  or  a  confession  of 
judgment,  and  retained  the  power  to  substitute  a  non-suit  for 
the  verdict.  They  enforced  awards  by  a  rule  granted  on  evi- 
dence as  for  not  carrying  out  an  agreement.     The  courts  by 
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degrees  permitted  rules  of  court  referring  all  matters  in  dis- 
pute to  arbitrators,  and  so  departed  from  their  strict  course  as 
originally  pursued. 

By  statute  9  and  10  Will,  a  new  step  was  taken.  An 
agreement  or  rule  was  made  without  suit  to  refer,  award 
and  decide  ;  and  then  the  court  heard  the  parties  :  and  here 
the  matter  stopped  in  England.  The  statute  of  Will,  was 
never  in  force  here. 

In  1778  the  legislature  made  an  important  alteration  in 
the  law  of  awards.  Courts  were  here  empowered  to  render 
judgments  on  awards.  Their  jurisdiction  is  directed  with 
reference  to  suits  depending  before  them.  It  does  not  take 
away  any  common  law  power.  The  act  of  1778  is  cumula- 
tive. The  common  law  courts  had  power  to  enforce  awards 
by  attachment :  in  one  class  of  cases  they  enforced  by 
judgments.  Two  classes  of  cases  of  which  the  courts  of 
Maryland  have  jurisdiction.  All  matters  pending  may  be 
referred.  Then  is  there  any  case  where  the  common  law 
courts  may  refer  all  agreements — may  refer  matters  over 
which  they  can  exercise  no  control,  nor  pass  judgment.  No 
man's  interest  shall  be  adjudged  until  he  is  heard.  Parties 
not  before  a  court,  nor  heard,  shall  not  be  prejudiced.  An 
award  made  colorably  cannot  be  enforced.  Such  an  action 
would  be  brought  in  error.  This  award  was  the  settlement 
of  the  interest  of  at  least  four  persons,  not  properly  before 
the  court.  The  counsel  here  referred  to  the  statement  of 
facts.  In  1832  the  accounts  were  considered  complicated. 
All  parties  considered  themselves  aggrieved.  The  general 
account  was  the  regulator  of  the  dividend  at  Mr.  Carroll's 
death:  and  as  the  residuum  of  the  estate  went  into  this 
general  account,  it  affected  all  parties  under  his  will.  Hence 
the  general  account  should  be  correctly  kept.  Among  other 
facts  referred  to  out  of  the  record  is  the  magnitude  of  the 
claim,  but  the  court  is  not  now  to  decide  on  Colon's  claim. 
The  principal  question  is  whether  the  court  below  had  juris- 
diction. The  authority  of  the  court  below  can  be  revoked 
27  v.10 
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here,  for  we  were  deprived  of  the  talent  of  two  of  the  judges 
on  the  question.     It  was  decided  by  a  single  associate. 

What  class  of  cases  does  the  act  of  1778  include.  It 
embraces  power  to  enter  judgment  on  an  award  simply  to 
the  extent  of  the  declaration.  This  remedy  is  cumulative. 
It  is  competent  to  permit  parties  litigant  to  refer  all  matters 
between  them  to  referees  out  of  court.  In  England  it  may 
be  enforced  by  attachment — and  here  under  such  an  award, 
the  parties  may  invoke  the  aid  of  the  act,  and  the  courts,  if 
they  find  a  matter  of  common  law  jurisdiction  in  the  award, 
may  enter  a  judgment  according  to  the  award,  affecting  only 
the  parties  before  them.  The  case  of  The  State  use  of 
Devilbiss  vs.  Shriver  does  not  conflict  with  this  idea.  The 
judgment  there  was  right.  It  found  an  award  upon  a  com- 
mon law  matter.    A  money  award  between  A  and  6. 

If  the  arbitrators  had  directed  equitable  matters  to  be  per- 
formed, the  court  would  have  ordered  an  attachment,  and 
not  quoad  hoc  have  proceeded  to  render  judgment. 

But  that  case  is  no  answer  against  a  cause  in  which  four 
parties  interested  are  not  before  the  court.  The  case  of 
Glenn,  permanent  trustee  of  Fahnestock  vs.  Karthaus,  is  an 
authority  fatal  to  the  appellees.  An  action  at  law,  as  an 
action  of  trover,  cannot  by  agreement  be  treated  as  an  equity 
cause.  An  audit  of  the  equities  of  the  parties  was  refused 
the  function  of  the  law  side  of  this  court.  The  parties  were 
forced  to  confess  judgment,  and  be  content  with  the  mere 
opinion  of  the  judges  upon  their  rights. 

The  subjects  on  which  a  judgment  is  founded  are  well 
known — a  verdict — confession — non-suit.  An  award  made 
in  a  cause  depending  before  its  common  law  jurisdiction. 

Judgments  are  reversed  for  want  of  jurisdiction. 

We  want  to  go  back  to  where  Mr.  Caton  made  the  first 
false  step.  He  was  then  under  the  joint  direction  of  friends 
and  foes.  What  was  the  matter  submitted  ?  The  general 
account  was  in  fact  a  part  of  the  testamentary  disposition  of 
Mr.  Carroll's  estate.  It  was  part  and  parcel  of  his  will. 
The  sixth  article  of  the  agreement  refers  to  this  controversy. 
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That  article  is  powerless  in  itself.  It  refers  to  certain  letters. 
These  constitute  essential  parts  of  the  contract.  A  former 
award  is  nullified.  It  is  only  to  be  reversed  sub-modo. 
Persons  may  refer  on  their  own  terms.  A  submission  may 
overrule  legal  principles,  and  proceed  arbitrarily  and  upon 
assumed  notions  of  equity.  Such  is  the  reference  of  1834, 
under  the  letter  of  1832.  The  interest  of  many  parties  are 
involved  in  the  agreement.  The  mode  of  reference  is  the 
next  step  to  be  considered.  A  case  is  to  be  docketed. 
Then  what  sort  of  a  case  ? 

The  case  to  which  this  agreement  refers  should  have  been 
against  all  the  parties  interested.  That  the  interest  of  all 
might  be  protected.  The  suit  was  not  brought  on  the 
award.  The  common  law  courts  could  not  enforce  the 
award  on  its  several  branches.  The  parties  resorted  to  the 
wrong  court.  A  bill  filed  was  the  proper  case  to  docket. 
That  would  have  conformed  to  the  agreement.  The  case 
docketed  was  wrong,  with  reference  to  its  effects  and  pur- 
poses. Then  this  common  law  case  is  extra  judicial.  It 
relates  to  persons  and  interests  not  before  the  court.  The 
sole  question  is,  had  the  court  jurisdiction.  We  ask  for  a 
non-suit.  As  it  now  stands  it  is  a  conclusive  bar,  and 
created  by  a  mode  never  contemplated. 

Stephen,  Judge,  delivered  the  opinion  of  the  court. 

A  dispute  existing  in  this  case  between  the  appellant  and  the 
legal  representatives  of  the  late  Charles  Carroll  of  Carrollton, 
concerning  a  certain  sum  of  money  claimed  by  the  appellant 
from  the  appellee,  as  the  executrix  of  Mr.  Carroll,  upon  an 
award  made  in  favour  of  the  appellant  in  the  life-time  of 
Mr.  Carroll,  for  the  purpose  of  effecting  an  amicable  adjust- 
ment of  such  controversy  by  arbitration,  it  was  agreed  be- 
tween the  parties  that  a  suit  should  be  docketed  in  Baltimore 
county  court,  and  the  controversy  should  be  referred  to  arbi- 
trators, who  were  authorized  to  act  under  certain  instructions 
and  powers  delegated  to  them,  to  be  found  in  certain  letters 
of  correspondence  which  passed  between  Mr.  Carroll  and 
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the  appellant  in  the  life-time  of  Mr.  Carroll.  By  the  terms 
of  submission,  it  was  stipulated  between  the  parties  that  the 
award  which  was  the  foundation  of  the  appellant's  claim, 
should  be  opened,  and  the  subject  matter  of  it  examined  by 
the  referees,  for  the  purpose  of  deciding  upon  the  merits  and 
justice  of  the  appellant's  claim,  and  of  awarding  what,  if 
any  thing,  was  due  to  the  appellant.  The  arbitrators  in  pur- 
suance of  the  powers  vested  in  them,  after  an  examination 
of  the  subject  matter  submitted  to  their  arbitrament  and  de- 
cision, awarded  that  in  the  suit  in  Baltimore  county  court, 
between  the  appellant  and  appellee,  there  was  nothing  due  to 
the  appellant  by  the  appellee,  as  executrix  of  Mr.  Carroll, 
and  that  in  said  suit,  judgment  be  rendered  for  the  defendant 
with  costs  of  suit.  To  this  award,  exceptions  were  filed  by 
the  appellant  in  the  court  below,  which  being  overruled,  and 
judgment  rendered  for  the  appellee,  conformably  to  the 
award ;  the  appellant  prayed  an  appeal  from  the  judgment 
rendered  against  him  by  Baltimore  county  court;  which 
brings  under  the  revision  of  this  court  the  legality  of  the 
decision  of  the  court  below.  A  question  of  jurisdiction  has 
been  raised  in  this  court,  which  does  not  appear  from  the 
record  to  have  been  brought  to  the  notice  of  the  court  below. 
It  is  that  the  subject  matter  in  controversy  was  not  properly 
cognizable  by  a  court  of  common  law,  but  more  appro- 
priately belonged  to  the  cognizance  of  a  court  of  equity, 
where  all  the  parties  interested  might  have  been  brought  be- 
fore the  court,  and  the  agreement  to  refer,  made  a  rule  of  that 
court.  To  this  objection  to  the  validity  of  the  judgment  of 
the  court  below,  we  cannot  accede.  If  the  grounds  and 
elements  of  the  award,  upon  which  the  claim  of  the  appel- 
lant was  founded,  were  matters  of  account,  more  appro- 
priately belonging  to  a  court  of  equitable  jurisdiction,  as 
being  more  competent  than  a  court  of  law,  to  administer  full 
and  complete  justice  between  all  the  parties  in  interest,  or 
who  might  be  ultimately  affected  by  the  decision^  still  we  do 
not  think  that  under  the  circumstances  of  this  case,  such 
an  objection  can  be  available  to  oust  the  jurisdiction  of  the 
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court  below,  or  render  it  incompetent  to  enter  judgment 
upon  the  award  of  the  referees  in  this  case. 

In  England  it  is  a  familiar  practice  to  refer  to  arbitration, 
not  only  all  matters  in  controversy  in  the  cause  pending  be- 
tween the  parties,  but  all  matters  in  dispute  between  the 
parties  to  the  cause,  whether  involved  in  the  suit,  or  extra- 
neously  existing  upon  other  grounds ;  and  in  such  case,  it  is 
not  unusual  for  the  plaintiff  to  take  a  verdict  by  consent  for 
security ;  and  if  the  award  be  made  in  his  favour,  he  may  at 
his  election,  either  enter  up  judgment  on  the  verdict,  and 
take  out  execution  for  the  sum  awarded,  if  that  does  not 
exceed  the  sum  for  which  the  verdict  was  taken,  or  he  may 
proceed  by  attachment.  Kyd  on  Awards y  314.  5  East.  139. 
The  arbitrator  in  such  a  case,  has  a  limited  jurisdiction 
within  the  amount  of  the  verdict,  and  cannot  exceed  it. 

In  the  case  now  before  the  court,  the  declaration  in  the 
court  below  upon  its  face,  presented  matter  properly  cogni- 
zable in  a  court  of  law,  and  it  was  not  essential  to  the  sup- 
port of  its  jurisdiction,  that  the  matters  in  controversy  which 
were  submitted  to  the  arbitrators,  should  be  proper  subjects 
for  the  cognizance  of  a  court  of  common  law.  The  legality 
of  such  a  reference,  and  the  competency  of  the  court  to 
enforce  an  award,  made  in  pursuance  of  it,  has  already  been 
decided  by  this  court,  in  a  cause  in  which  not  only  the  sub- 
ject matter  of  the  suit  below,  but  all  matters  in  dispute 
between  the  parties,  embracing  matters  of  equitable  cogni- 
zance, were  submitted  to  the  decision  of  arbitrators,  and 
their  award  was  enforced  by  a  judgment  from  which  an 
appeal  was  taken  to  this  court,  and  the  same  was  here 
affirmed. 

As  heretofore  remarked,  it  appears  to  be  the  practice  of 
the  English  courts,  not  only  to  sanction  references  of  the 
cause  pending,  but  of  all  matters  in  dispute  between  the 
parties,  and  to  enforce  the  award,  sometimes  by  verdict,  and 
at  other  times  by  attachment  for  contempt :  and  since  the 
passage  of  the  statute  of  William,  it  has  been  decided,  that 
an  agreement  to  refer  a  bill  depending  in  chancery  may, 
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under  that  statute,  be  made  a  rule  of  a  court  of  law.  For 
this  principle,  see  14  Vezey,  264.  In  that  case  there  were 
two  bills  depending  in  chancery,  and  the  reference,  which 
was  a  general  one,  of  all  matters  in  dispute,  was  made  an 
order  of  the  court  of  king's  bench.  Where  the  award  is  for 
the  payment  of  money,  no  difficulty  can  arise  in  the  execu- 
tion of  it  by  a  court  of  common  law  jurisdiction.  The 
judgment  is  entered  upon  the  award,  and  execution  issues 
upon  it  in  the  same  manner  as  upon  a  judgment  on  verdict, 
or  by  confession;  if  it  be  of  any  other  matter,  as  a  convey- 
ance or  deed  to  be  executed  by  one  of  the  parties  to  the 
other,  it  may  be  enforced  by  attachment,  and  in  such  case 
the  award  is  executed,  though  not  by  the  same  kind  of  pro- 
cess. The  agreement  to  refer,  being  made  a  rule  of  court, 
the  failure  or  refusal  to  perform  the  award,  would  be  a  con- 
tempt of  court,  for  which  we  think  the  process  of  attachment 
might  properly  issue.  Such  seems  to  be  the  practice  in 
Pennsylvania,  where  they  have  a  statute  in  some  of  its  fea- 
tures strikingly  analogous  to  our  own.  That  statute  provides 
that  where  the  plaintiff  and  defendant  consent  to  a  rule  of 
court,  for  referring  the  adjustment  of  their  accounts  to  cer- 
tain persons  mutually  chosen  by  them  in  open  court — the 
award  or  report  of  such  referees,  being  made  according  to 
the  submission  of  the  parties,  and  approved  by  the  court, 
and  entered  upon  the  record  or  roll,  shall  have  the  same 
effect,  and  be  as  available  in  law,  as  a  verdict  by  twelve 
men.  Our  act  of  1778,  ch.  20,  provides  for  the  reference 
of  any  cause  pending  in  court,  by  rule  of  court,  with  the 
consent  and  agreement  of  the  parties  thereto,  and  authorizes 
the  court  to  give  judgment  upon  the  award  of  the  referees, 
and  to  award  execution  thereon  in  the  same  manner  as  upon 
verdict,  confession,  or  non-suit,  and  declares  that  such  judg- 
ment shall  have  the  same  effect  to  every  intent  and  purpose, 
as  any  judgment  upon  verdict  or  confession  would  have.  In 
both  cases  the  reference  is  made  under  a  rule  of  court,  and 
the  award  is  to  have  the  same  effect  as  the  verdict  of  a  jury. 
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In  1  Dallas,  365,  President  Shippen  says,  where  a  report 
of  referees  awards  money  to  be  paid  on  one  side,  and  certain 
other  things  to  be  done  on  the  other,  if  the  court  cannot  en- 
force both,  they  will  certainly  enforce  neither.  In  the  present 
case  the  question  will  be,  whether  they  can  oblige  the  plain- 
tiff to  perform  his  part  of  the  award.  They  certainly  cannot 
do  it  by  execution,  but  if  they  can  do  it  by  attachment,  the 
remedies  are  mutual,  though  not  by  the  same  kind  of  process. 
The  report  of  the  referees  in  that  case  was  then  confirmed ; 
and  he  declares  in  another  part  of  his  opinion,  "  in  all  cases 
of  this  kind,  the  court  will  exercise  their  equitable  powers  in 
such  a  manner,  as  not  to  suffer  either  party  to  elude  the  per- 
formance of  their  part  of  the  award." 

Under  this  view  of  the  case,  we  think  that  the  objection 
to  the  competency  and  jurisdiction  of  the  court,  raised  by 
the  counsel  for  the  appellant,  has  not  been  sustained.  The 
court  below  had,  we  think,  ample  jurisdiction  to  enforce  the 
performance  of  the  award  of  the  referees,  although  it  involved 
the  consideration  and  decision  of  matters  which  might  pro- 
perly belong  to  the  cognizance  of  a  court  of  equity.  Causes 
instituted  in  a  court  of  equity,  are  not  unfrequently  referred 
to  the  decision  of  such  a  domestic  forum,  as  perfectly  com- 
petent to  decide  upon  the  relative  claims  of  the  parties  there 
litigating ;  and  we  can  perceive  no  objection  to  it  in  the  pre- 
sent instance.  Such  a  tribunal  is  absolved  from  the  obliga- 
tion of  technical  rules,  and  perfectly  competent  to  decide 
upon  the  merits  of  the  case  according  to  the  principles  of 
equity  and  justice.  When  their  decision  is  made,  and  the 
rights  of  the  parties  are  fully  adjusted,  we  can  perceive 
nothing  improper  in  the  execution  of  it  by  a  court  of  com- 
mon law  jurisdiction. 

The  question  of  jurisdiction  being  disposed  of,  we  will 
briefly  advert  to  the  exceptions  filed  to  the  award.  The  first 
and  second  of  those  exceptions,  impeach  the  award  upon  the 
ground  that  the  arbitrators  have  transcended  the  limits  of 
their  authority,  in  awarding  upon  subjects  not  embraced  by 
the  submission.     It  is  we  think  a  sufficient  answer  to  these 
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exceptions  to  say,  that  the  validity  of  this  award  is  not  af- 
fected by  them.  It  cannot  be  controverted  that  the  referees 
were  acting  strictly  within  the  pale  of  their  powers,  in  award- 
ing upon  the  claim  of  the  appellant  upon  his  award,  because 
the  subject  matter  of  it,  in  the  express  terms  of  the  submis- 
sion, was  referred  to  their  decision;  and  the  principle  is  well 
settled,  both  in  England  and  in  this  State,  that  where  the 
matters  awarded  are  independent  and  distinct  from  each 
other,  those  which  are  within  the  submission  are  good,  and 
are  not  vitiated  or  contaminated  by  those  which  are  without 
it.  6  H.  Sf  John.  Rep.  10.  11  Law  Library,  71.  An  award 
may  be  bad  in  part,  and  good  in  part,  if  the  void  part  of  the 
award  is  not  of  matter  necessary  to  be  decided,  so  as  to 
render  it  final  according  to  the  terms  of  the  submission,  or  be 
not  the  consideration  or  recompense  of  the  thing  awarded  to 
be  done  on  the  other  side.  These  exceptions  to  the  validity 
of  the  award,  upon  the  ground  of  an  excess  of  authority  by 
the  arbitrators,  in  awarding  that  nothing  was  due  to  the  ap- 
pellant in  that  suit,  were,  we  think,  therefore,  properly  over- 
ruled by  the  court  below. 

The  third  exception  we  also  think  cannot  be  supported, 
but  was  properly  overruled  by  the  court  below.  Courts  of 
justice  in  their  latest  decisions,  have  manifested  a  disposition 
to  treat  awards  with  more  liberality  than  formerly.  Every 
thing  is  to  be  intended  in  favour  of  an  award.  11  Law  Li- 
brary,  63.  Every  fair  and  reasonable  intendment  will  be 
made  to  support  them,  and  such  a  construction  given  to 
them,  that  they  may  stand  if  possible.  Ibid,  53.  Where  it 
is  also  said,  "  it  is  now  quite  clear,  that  the  court  will  intend 
that  all  matters  have  been  decided  by  the  arbitrator,  unless 
the  contrary  appears,  and  in  like  manner  it  will  be  intended 
that  he  has  not  exceeded  his  authority."  Unless  therefore  it 
plainly  appears,  that  there  were  other  matters  in  controversy 
in  the  suit,  than  the  award  of  the  appellant,  it  will  be  in- 
tended in  support  of  the  award  of  the  referees,  that  they 
have  not  exceeded  the  limits  of  their  authority,  in  deciding 
that  there  was  nothing  due  to  the  appellant,  and  it  will  be 
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intended  that,  in  coming  to  that  conclusion,  they  had  not 
departed  from  the  limits  of  their  power,  or  the  subject  matter 
of  the  reference,  by  taking  into  their  consideration  any  other 
claim  of  the  appellant,  than  that  founded  upon  his  award. 
We  think  further,  that  the  arbitrators  were  not  bound  to  have 
stated  in  detail  the  grounds  upon  which  they  came  to  the 
conclusion,  that  nothing  was  due  to  the  appellant.  It  was 
not  their  duty  to  perform  the  office  of  auditor  or  master  in 
chancery,  and  report  facts  for  the  decision  of  the  court;  but 
to  state  the  result  of  their  examination,  which  according  to 
the  express  terms  of  the  submission,  was  to  be  final.  Kyd 
on  Awards,  345 ;  where  the  distinction  is  taken  between  the 
duty  of  a  master  and  that  of  an  arbitrator,  the  latter  is  insti- 
tuted judge  of  the  facts  without  appeal;  the  former  is  only  a 
minister  to  prepare  something  for  the  court,  which  is  really 
the  judge ;  and  when  by  agreement  of  the  parties,  the  award 
of  the  referees  is  to  be  final,  their  power  seems  to  be  more 
of  a  judicial  than  a  ministerial  character.  But  in  coming  to 
this  conclusion,  we  do  not  mean  to  decide  whether  or  not  the 
arbitrators  in  any  part  of  their  award  have  exceeded  their 
authority. 

JUDGMENT   AFFIRMED. 


Luke  Tiernan  and  others  vs.  Peter  Rescaniere's  adm'rs. 
December,  1838. 

An  act  of  congress  awarded  damages  for  the  detention  of  a  vessel  sunk 
for  the  purpose  of  military  defence,  which  were  claimed  by  two  distinct 
parties.  The  government  paid  one  of  them  and  took  a  bond,  conditioned 
that  if  it  should  be  judicially  determined  that  the  other  claimant  had  a 
better  right  to  the  sum  paid*  that  the  party  receiving  the  money  should 
well  and  truly  indemnify  and  save  harmless  the  United  Stales  for  making 
the  said  payment.  Upon  a  bill  filed  to  compel  the  defendant,  who  had  re- 
ceived the  money,  to  pay  the  complainant,  or  declare  that  he  was  entitled 
to  the  fund,  or  execute  a  release  or  remuneration  of  all  claim  and  for  ge- 
neral relief.     It  was  held, 
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1.  That  the  government  might  have  filed  a  bill  of  interpleader  between  them 
to  have  their  rights  adjudicated. 

2.  That  she  could  not  after  payment  institute  that  proceeding,  but  must  then 
rely  upon  her  bond  alone. 

3.  That  to  recover  on  the  bond,  she  must  show  a  judicial  determination,  that 
the  claimants  who  were  not  paid  had  the  better  right  to  the  fund. 

4.  That  on  the  ground  of  substitution,  the  complainants'  rights  were  not 
more  extensive  than  those  of  the  United  States  in  a  proceeding  upon  the 
bond. 

5.  If  the  United  States  had  taken  a  bond  to  indemnify  only,  she  might  have 
gone  into  equity  upon  a  good  and  valid  claim  on  her  for  the  money  against 
the  respondents,  to  compel  them  to  pay  the  money,  instead  of  the  United 
States. 

6.  When  such  a  determination  of  the  right  as  the  condition  of  the  bond  called 
for  was  had,  the  United  States  on  a  principle  of  quia  timet,  and  might  have 
obtained  a  decree  for  specific  performance  of  the  stipulation,  by  coercing 
the  obligors  to  pay  back  the  money  by  them  received,  to  the  person  right- 
fully entitled. 

7.  Had  the  right  in  this  case  been  judicially  determined  so  that  the  United 
States  could  have  claimed  indemnity,  the  question  of  the  right  of  substitu- 
tion would  have  arisen ;  and  if  it  were  possible,  to  have  proceeded  by 
way  of  substitution,  in  a  case  where  the  government  (who  could  not  be 
made  a  party  to  a  suit)  is  the  real  debtor,  as  the  government  would  not 
have  been  barred  by  limitations,  so  neither  would  the  complainant. 

When  two  persons  claim  the  same  sum  of  money  from  a  third  party,  a  pay- 
ment to  either  does  not  invalidate  the  right  of  the  other  claimant. 

When  the  relief  sought  in  equity  is  not  more  comprehensive  than  that  which 
might  have  been  obtained  in  an  action  for  money  had  and  received,  the 
complainant  is  barred,  as  he  would  have  been  at  law,  by  the  statute  of 
limitations. 

Appeal  from  Chancery. 

The  bill  in  this  cause  was  filed  on  the  21st  September, 
1827,  by  Peter  Rescaniere,  against  the  appellants,  alleging 
that  on  or  about  the  15th  January,  1813,  John  Hanna,  John 
Craig,  Button  Williams  and  Charles  Malloy,  became  the 
purchasers  of  the  brig  Swallow;  that  in  the  year  1814,  by  the 
order  of  the  United  States  authorities,  she  was  sunk  at  the 
entrance  of  the  harbour  of  Baltimore,  for  the  defence  of  that 
port;  that  while  sunken,  on  the  25th  February,  1815,  she 
was  sold  by  her  then  owners,  together  with  the  benefit  of  all 
claim  of  her  said  owners  against  the  United  States  for  da- 
mage or  otherwise,  on  account  of  said  sinking,  to  the  com- 
plainant, and  a  certain  Matthew  Pascal,  for  $6,200,  which 
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was  paid — that  Pascal  is  dead,  that  the  vessel  remained  sunk 
until  April,  1815,  when  she  was  raised;  that  in  1816,  the 
congress  of  the  United  States  appropriated  a  large  sum  of 
money  for  the  indemnification  of  the  owners  of  the  vessels 
sunk  at  Baltimore,  for  damage  sustained  by  said  vessels,  a 
due  proportion  of  which  was  received  by  the  said  Rescaniere 
and  Pascal;  that  in  the  year  1822,  a  further  allowance  was 
made  by  congress  for  the  detention  of  said  vessels  from  the 
15th  February,  1815,  to  the  time  of  their  delivery  to  their 
respective  owners,  that  there  was  adjudged  to  the  owners  of 
the  brig  Swallow,  $1,003  75,  that  Rescaniere  purchased  the 
claim  from  Pascal,  and  demanded  the  whole  sum  from  the 
United  States,  and  expected  to  receive  the  same  without  any 
opposition  from  the  former  owners  of  the  said  brig — but  that 
the  said  Hanna  and  Craig  fraudulently  designing  to  deprive  the 
complainant  of  said  compensation  for  detention  in  violation 
of  the  terms  of  sale,  under  colour  of  their  original  purchase, 
(in  conjunction  with  the  said  Malloy  and  a  certain  Richard 
Williams,  who  with  said  Malloy,  had  since  became  the  exe- 
cutor of  Dutton  Williams,)  did  fraudulently  receive  from  the 
government  of  the  United  States,  on  the  18th  July,  1822, 
the  sum  of  money  awarded  for  the  detention  of  the  said  brig 
Swallow.  That  the  United  States  finding  the  right  of  the 
said  Hanna  and  Craig  to  be  questioned,  obtained  from  them 
a  bond,  with  one  Luke  Kensted  as  surety,  conditioned  that 
they  would  refund  to  the  United  States,  if  it  should  be  judi- 
cially decided,  that  the  said  Pascal  and  Rescaniere  have  the 
better  right  to  the  said  sum  of  money ;  and  the  said  Craig 
and  his  associates,  or  either  of  them,  shall  well  and  truly 
indemnify  and  save  harmless  the  said  United  States  from 
making  the  said  payment.  The  bill  then  alleged  that  Hanna 
and  Craig  had  ever  since  kept  the  money,  and  refused  to 
admit  complainant's  claim,  or  make  any  such  declaration  or 
release  of  their  right  as  would  entitle  the  complainant  to  be 
paid  his  claim  by  the  United  States,  and  that  by  reason 
thereof  the  United  States  have  hitherto  failed  to  pay  com- 
plainant his  just  demand,  that  he  without  decree  in  his  behalf 
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in  the  premises  will  be  unable  to  secure  to  himself  the  equi- 
table satisfaction  due  to  him  from  the  United  States:  that 
Craig  is  dead,  and  Luke  Tiernan  is  his  administrator.  The 
bill  then  proceeded  to  pray,  that  the  said  Hanna,  Malloy,  R. 
Williams,  and  Tiernan  as  administrator  of  Craig,  may  be 
compelled  to  pay  complainant  the  said  sum  of  $1,003  75, 
with  interest ;  that  the  defendants  may  be  compelled  to  de- 
clare to  or  on  behalf  of  the  complainant,  that  he  is  entitled 
to  said  sum  of  money,  or  execute  a  release  or  renunciation 
of  all  claim  thereto,  in  order  to  establish  complainant's  right 
to  the  satisfaction  of  the  United  States,  and  for  general 
relief,  &c. 

The  bond  of  Craig,  Hanna  and  Kenster,  was  exhibited 
with  this  bill,  and  contained  the  following  recital  and  condi- 
tion :  Whereas,  the  sum  of  one  thousand  and  three  dollars 
and  seventy-five  cents,  has  been  awarded  under  the  act  of 
congress,  passed  on  the  26th  day  of  April  last,  for  the  deten- 
tion of  the  brig  Swallow,  of  which  John  Craig,  Charles 
Mallow,  John  Hanna  and  Dutton  Williams  were  owners  at 
the  time  the  said  brig  was  sunk  by  order  of  the  government, 
at  the  mouth  of  Baltimore  harbour,  and  so  continued  until 
the  25th  day  of  February,  in  the  year  1815,  on  which  day 
she  was  sold  at  auction,  and  bought  by  Pascal  and  Resca- 
niere,  and  the  said  Craig,  Malloy  and  Hanna,  in  their  own 
right,  and  the  said  Malloy  and  Richard  Williams,  as  admi- 
nistrators of  the  said  Dutton  Williams,  claim  the  said  sum  of 
money  on  the  ground  of  ownership  during  the  period  afore- 
said, and  the  said  Pascal  and  Rescaniere  also  claim  the  same 
on  account  of  their  subsequent  ownership ;  and  whereas,  it 
seems  to  the  United  States,  that  the  said  sum  of  money  ought 
in  law  to  be  paid  to  the  said  Craig,  and  those  claiming  with 
him,  the  same  has  therefore  been  paid  to  George  Hay,  as  at- 
torney in  fact  for  the  said  Craig  and  his  associates  :  now  the 
condition  of  the  above  obligation  is  such,  that  if  it  shall  be 
judicially  decided  that  the  said  Pascal  and  Rescaniere  have 
the  better  right  to  the  said  sum  of  money,  and  the  said  Craig 
and  his  associates,  or  either  of  them,  shall  well  and  truly  in- 
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demnify  and  save  harmless  the  said  United  States,  for  making 
the  payment  aforesaid  to  the  said  Hay,  then  this  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and  virtue. 

The  answer  of  Luke  Tiernan  declared  that  he  was  a  stran- 
ger to  all  the  transactions  mentioned  in  the  bill,  and  left  the 
complainant  to  his  proof. 

The  answer  of  Charles  Malloy  denied  that  he  had  ever 
received  any  part  of  the  sum  claimed  in  the  bill,  and  alleged 
that  in  1822,  he  sold  his  claim  for  damages  to  John  Hanna, 
one  of  the  original  purchasers  of  the  brig.  He  also  claimed 
the  benefit  of  all  defences  of  his  co-defendants. 

The  answer  of  John  Hanna  showed  that  Pascal  and  Res- 
caniere,  in  1824,  had  sued  him,  John  Craig,  Charles  Malloy, 
and  Richard  Williams,  at  law,  in  Baltimore  county  court,  for 
the  same  sum  and  claim;  that  a  verdict  and  judgment  was 
rendered  against  them  in  that  action;  that  the  claim  was  also 
barred  by  limitations;  that  nothing  was  sold  to  complainants 
but  the  hull  and  appurtenances  of  the  brig  Swallow;  that  no 
claim  for  damages  and  detention  was  sold  to  complainants. 
The  bond  to  the  United  States,  the  claim  made  upon  the 
government  for  detention  and  the  payment  by  the  United 
States  were  admitted,  but  the  claim  of  the  complainants  either 
at  law  or  in  equity  was  denied. 

Upon  this  bill  and  answers  the  parties  proceeded  to  take 
proof,  and  the  Chancellor  (Bland)  decreed  that  the  com- 
plainant was  justly  entitled  to  have  and  receive  the  sum  of 
$1,003  75,  awarded  under  the  act  of  congress  of  26th  April, 
1822,  for  the  detention  of  the  brig  Swallow,  as  the  legal  as- 
signee and  representative  of  the  owners  of  the  said  vessel ; 
which  said  sum  of  money  having  been  erroneously  paid  over 
by  the  United  States  under  misrepresentation  made  to  them, 
to  the  attorney  in  fact  of  John  Craig,  John  Hanna,  Charles 
Malloy,  and  Richard  Williams  as  administrator  of  Dutton 
Williams,  deceased,  and  having  passed  from  their  hands,  as 
in  the  proceedings  mentioned,  into  the  hands  of  others,  in 
such  manner,  that  these  defendants  are  now  liable  for  the 
payment  thereof,  it  is  therefore  ordered  that  the  defendants 
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Luke  Tiernan,  executor  of  John  Craig,  William  Hanna,  ad- 
ministrator of  John  Hanna,  deceased,  forthwith  pay  or  bring 
into  this  court,  to  be  paid  out  of  any  assets  now  in  their 
hands,  or  which  may  hereafter  come  into  their  hands,  or  into 
the  hands  of  either  of  them,  unto  the  plaintiff  Peter  H. 
Turner,  as  administrator  of  Peter  Rescaniere,  the  sum 
of  $1,003  75,  with  interest,  and  costs  to  be  taxed  by  the 
register,  and 

From  this  decree  the  defendants  in  equity  appealed. 

The  cause  came  on  to  be  argued  before  Stephen,  Archer, 
Chambers  and  Spence,  Judges. 

Glenn,  for  the  appellant,  contended: 

1.  That  the  bill  did  not  present  a  case  within  the  jurisdic- 
tion of  a  court  of  equity.  The  claim  might  have  been  reco- 
vered at  law — no  obstacle  there.  Adair  vs.  Winchester,  7 
G.  8f  J.  114. 

2.  That  it  was  barred  by  limitations — five  years  had 
elapsed.  Angel  on  Lim.  349.  Hawley  vs.  Cramer,  4  Cow. 
718.     3  Liltell,  381.     3  Yerg.  and  Young,  201. 

3.  That  the  judgment  at  law  was  conclusive  in  the  case. 

4.  The  decree  is  erroneous  in  making  each  party  liable  for 
the  whole  claim. 

5.  If  not  thus  erroneous,  the  decree  should  have  been 
against  the  representatives  of  the  surviving  owner  of  the  brig. 

6.  The  evidence  does  not  sustain  the  bill  in  its  facts. 

7.  No  proof  of  complainant's  title  to  the  property. 

Mayer,  for  the  appellees,  cited : 

1  Stor.  Eq.  471,  48.  2  lb.  34,  35,  144,  145,  225.  Wil- 
liams vs.  Mayor  of  Annapolis,  6  H.  8f  J.  529.  Spring  vs. 
S.  Car.  Ins.  Co.  8  Wheat,  268. 

Glenn,  in  reply,  cited : 

Murphy  vs.  Barron,  1  Har.  if  Gill,  258.  1  Stor.  Eq.  89. 
Karthaus  vs.  Owings,  2  G.  #  J.  430,  435. 
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Archer,  Judge,  delivered  the  opinion  of  the  court. 

According  to  the  allegations  contained  in  the  bill  of  com- 
plaint, filed  in  this  case,  the  complainant  is  seeking  to  reco- 
ver of  the  respondents',  a  sum  of  money  paid  to  them  by  the 
United  States,  which  did  not  belong  to  them,  and  which  in 
equity  and  good  conscience  they  could  not  hold  against  the 
complainant. 

So  far  as  regards  the  recovery  of  the  money  received  by 
the  respondents,  the  complainant  might  have  had  redress  by 
an  action  in  a  court  of  common  law,  in  which  tribunal  it 
would  have  been  barred  by  the  statute  of  limitations,  more 
than  three  years  having  elapsed  between  the  receipt  of  the 
money  and  the  filing  of  the  bill. 

Without  therefore,  deciding  anything  upon  the  question  of 
jurisdiction,  unless  the  bill  is  more  comprehensive  from  its 
peculiar  allegations  and  the  relief  sought,  than  an  action  for 
money  had  and  received,  the  complainant  is  equally  barred  in 
equity  as  at  law  ;  a  court  of  equity  adopting  by  analogy  the 
statute  of  limitations. 

•  It  appears  from  the  bill  of  complaint  that  at  the  time  of 
the  payment  of  the  money  by  the  United  States  to  the  respon- 
dents, a  bond  was  taken  by  the  United  States,  payable  to  that 
government  from  the  respondents  as  obligors,  the  condition 
of  which  was  that  "  if  it  shall  be  judicially  decided  that  the 
said  Pascal  and  Rescaniere  have  the  better  right  to  the  said 
sum  of  money,  and  the  said  Craig  and  his  associates,  or  either 
of  them,  shall  well  and  truly  indemnify  and  save  harmless 
the  United  States,  for  making  the  payment  aforesaid,  to  the 
said  Hay,  (attorney  for  the  obligors,)  then  the  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and  virtue,"  and 
the  prayer  of  the  bill  is,  that  the  respondents  may  be  com- 
pelled to  pay  the  complainant,  the  money  by  them  received, 
together  with  interest  thereon,  and  that  they  may  be  com- 
pelled to  declare  to,  or  in  behalf  of  the  complainant,  that  he  is 
entitled  to  said  sum  of  money,  or  execute  a  release  or  renun- 
ciation of  all  claim  to  said  sum  of  money,  in  order  to  estab- 
lish his  claims  to  the  satisfaction  of  the  United  States,  and 
concludes  with  a  prayer  for  general  relief. 


s 

224  CASES  IN  THE  COURT  OF  APPEALS 

Tiernan,  el  al  vs.  Rescaniere's  adm'rs. — 1838. 

In  the  attitude  in  which  this  case  stood  when  the  parties 
were  presenting  their  conflicting  claims  to  the  United  States, 
that  government  might  have  filed  a  bill  of  interpleader  against 
them,  in  which  an  adjudication  might  have  been  had,  as  to 
their  respective  rights ;  but  she  could  not,  after  the  payment 
of  the  money  to  one  of  the  parties,  institute  such  a  proceed- 
ing, but  must  when  she  seeks  redress,  look  alone  to  the  bond 
which  she  has  taken,  and  her  power  to  recover  upon  that 
bond  could  only  exist  upon  her  showing  a  judicial  determina- 
tion, that  Pascal  and  Rescaniere  had  the  better  right  to  the 
money,  and  if  the  complainant  had  a  right  to  be  substituted  to 
the    United   States,   he   could   only  have    the   remedies  to 
which  the  United  States  would  have  been  entitled,  which 
would  amount  to  nothing,  as  there  has  been  no  judicial  de- 
termination that  Pascal  and  Rescaniere  has  the  better  right. 
If  the  United  States  had  taken  a  bond  to  indemnify  only,  she 
might  have  gone  into  equity  upon  a  good  and  valid  claim  by 
the  complainants  upon  her,  for  the  money  against  the  respon- 
dents, to  compel  them  to  pay  the  money  instead  of  the  United 
States,  but  she  has  not  taken  a  bond  to  indemnify  her,  uncon- 
ditionally, but  upon  the  condition  that  there  shall  be  a  judi- 
cial determination   of  a  superior  right  elsewhere   existing. 
When  such  a  judicial  determination  shall  be  had,  then  upon 
a  principle  of  quia  timet,  the  United  States  might  have  ob- 
tained a  decree  for  a  specific  performance  of  the  stipulation, 
by  coercing  the  obbligors  to  pay  back  the  money  by  them 
received  to  the  person  rightfully  entitled  thereto ;  and  had 
the  right  of  the  party  been  judicially  settled,  so  that  the  United 
States  might  have  claimed  indemnity,  the  question  of  the  right 
of  the  complainants  to  be  substituted  would  have  arisen,  and 
as   in  such  a  case   the  United  States  would  not  have  been 
barred  by  limitations,  so  neither  would  the  complainants,  if  it 
were  possible  for  them  to  proceed  upon  the  principle  of  substi- 
tution in  a  case  where  the  government,  which  cannot  be 
made  a  party  to  the  suit,  is  the  real  debtor.     A  bill  in  the  na- 
ture of  a  bill  of  interpleader,  could  not  be  filed.     As  to  the 
United  States,  she  is  embarrassed  with  no  conflicting  claims ; 
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she  has  undertaken  to  decide  the  right  by  paying  the  money 
in  controvesy,  to  the  defendants,  who  upon  one  contingency 
alone,  can  be  called  upon  to  refund.  And  the  complainant 
could  not  treat  his  proceedings  in  that  light,  as  there  are  no 
conflicting  rights  between  third  persons  to  be  adjusted,  for  as 
between  the  United  States  and  the  defendants,  there  could  only 
exist  conflicting  rights  when  the  condition  of  the  bond  was  for- 
feited. Indeed  insuperable  difficulty  would  be  found  in  treat- 
ing the  bill  as  one  of  that  character,  from  the  circumstances  that 
the  United  States  would  not  be  a  party  to  the  suit ;  if  the  de- 
fendants, wrongfully,  or  by  fraud,  procured  payment  to  be 
made  to  them  of  the  funds  in  controversy,  it  would  be  still 
such  a  claim  as  could  be  reached  by  a  suit  at  law,  and  the 
case  being  barred  at  law,  is  equally  barred  in  equity. 

It  is  not  perceived  that  the  complainant's  claim  against  the 
government  is  at  all  weakened  or  impaired  by  any  mistaken 
payment  of  the  money,  which  he  was  justly  entitled  to  receive, 
nor  does  the  contract  entered  into  with  the  defendants,  or 
the  payment  of  the  money,  furnish  the  slightest  impediment  to 
the  complainant's  recovery  of  the  government.  In  the  case 
of  a  payment  made  to  an  individual  under  the  same  circum- 
stances, it  clearly  would  not.  It  is  true  the  sovereign  power 
has  an  immunity  from  suits,  but  that  very  immunity  is  ground- 
ed on  the  maxim,  that  the  sovereign  power  is  always  ready  and 
willing  to  do  justice,  and  the  same  justice  it  is  to  be  presumed, 
would  be  rendered  by  the  United  States  upon  a  presentation 
of  the  claim  with  well  authenticated  proofs,  as  would  and 
could  be  coerced  from  an  individual  under  the  like  circum- 
stances, although  they  had,  under  a  mistaken  idea  of  the 
rights  of  another  person,  paid  the  money  to  him,  to  compel 
the  defendants  to  declare  in  the  language  of  the  prayer,  that 
the  complainant  is  entitled  to  the  money,  and  to  release  or  re- 
nounce all  claim  to  it,  if  a  court  of  chancery  possessed  the  pow- 
er, could  not  place  the  defendants'  claim  on  the  government 
upon  any  stronger  ground  than  it  now  stands  ;  as  a  payment  by 
a  debtor  to  a  wrong  person  could  in  one  manner  release  him 
from  his  obligations  to  pay  the  person  justly  entitled  thereto. 
29  v.10 
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But  if  the  object  of  the  complainant  be  in  fact,  by  obtain- 
ing such  a  decree,  a  settlement  of  the  right  to  the  funds  in 
dispute,  it  must  be  followed  by  a  decree  for  the  money  against 
the  defendants,  upon  the  ground  either  of  substitution  to  the 
rights  of  the  United  States,  which  we  have  seen  cannot  be 
done,  or  upon  the  same  principle  he  could  in  an  action  for 
money  had  and  received,  recover  at  law. 

But  viewing  the  case  in  this  light,  limitations  operate  as  a 
bar,  wherefore,  we  are  of  opinion,  that  the  decree  of  the  chan- 
cellor should  be  reversed  with  costs. 

DECREE  REVERSED. 


Harris    and    Chauncey    vs.    Alcock — Chapman    and 
Erskine  vs.  Alcock. — December,  1838. 

If  a  party  who  has  a  judgment  against  another,  fraudulently  aids  him  in  pur- 
chasing goods,  in  order  that  he  may  levy  an  execution  upon  them,  or  if  the 
purchaser  knowing  himself  to  be  insolvent,  conceals  that  fact  from  the  ven- 
dor, and  has  no  intention  when  he  obtains  the  goods  to  pay  for  them,  in 
either  case  the  title  of  the  vendor  would  not  be  divested. 

No  inference  of  fraud  can  be  drawn  from  the  fact  that  one  judgment  is  taken 
for  three  separate  claims,  the  object  being  to  place  the  creditors  upon  a 
footing  of  equality. 

If  a  judgment  be  confessed  upon  a  note  professing  to  be  for  value  received, 
and  the  creditors  of  the  party  confessing  attempt  to  impeach  the  judgment, 
by  showing  that  the  note  was  not  given  for  value,  but  fictitious,  it  is  com- 
petent to  those  who  have  taken  the  judgment,  to  shew  what  was  in  fact  the 
consideration  for  which  the  note  was  given. 

A  judgment  operates  as  a  merger,  or  extinguishment  of  the  debt  due  the 
party  in  whose  favour  it  is  rendered — with  regard  to  other  parties,  whose 
claims  are  designed  to  be  secured  by  it,  the  judgment  is  a  mere  collateral 
security,  and  they  are  at  liberty  to  prosecute  any  remedy  at  law,  or  equity, 
which  was  open  to  them  prior  to  its  rendition. 

If  a  judgment  be  confessed  to  one,  for  the  benefit  of  himself  and  some  other 
creditors  of  the  defendant,  it  is  no  objection  to  its  validity,  at  the  suit  of 
other  creditors  who  may  be  affected  by  it,  that  the  trust  does  not  appear 
upon  the  record.  There  is  no  principle  which  requires  such  an  entry,  or 
prohibits  the  proof  of  the  trust  by  parol  testimony. 

The  mere  fact  of  issuing  an  execution  for  more  than  is  due  upon  a  judgment, 
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does  not  per  se  render  the  execution  void.    It  is  by  the  quo  animo  that  its 

validity  is  to  be  tested,  and  if  issued  bona  fide  it  will  avail  the  plaintiff  to 

the  extent  of  the  debt  remaining  due. 
Equitable  interests  in  personal  property,  cannot  at  law,  be  seized  and  sold 

under  a  fieri  facias. 
A  court  of  equity,  however,  will  not  set  aside  a  sale  of  such  an  interest,  but 

on  the  contrary,  if  applied  to  for  the  purpose,  would  decree  a  ratification  of 

it,  upon  the  principle  that,  that  will  be  ratified  when  done,  which  the  court, 

upon  application,  would  order  to  be  done. 

Appeals  from  the  equity  side  of  Baltimore  county  court. 

On  the  12th  October,  1836,  John  W.  Harris  and  William 
Chauncey  filed  their  bill,  alleging  that  at  January  term  of 
said  court,  Benjamin  Brady  confessed  a  judgment  in  favour 
of  Richard  E.  Alcock,  in  a  certain  fictitious  action  of  assump- 
sit, instituted  on  the  same  day  on  which  said  judgment  was 
confessed,  for  the  purpose  of  obtaining  the  same  by  filing  a 
declaration  by  consent  of  parties  without  issuing  any  process: 
that  the  declaration  in  the  said  action  was  for  money  had  and 
received,  and  upon  a  promissory  note  for  $20,000,  but  your 
orators  charge  that  no  sum  of  money  was  due  from  the  said 
Brady  to  the  said  Alcock;  that  the  note  was  drawn  up  on  the 
day  of  the  date  of  the  rendition  of  the  judgment,  and  was 
antedated  ;  that  no  consideration  for  the  said  note  at  the  time 
of  making  thereof,  or  at  any  other  time,  passed  between  the 
said  Brady  and  Alcock,  that  it  was  made  solely  to  serve  as  a 
cause  of  action  upon  which  to  found  the  said  judgment;  that 
it  was  confessed  for  $40,000,  to  be  released  upon  payment  of 
$20,000;  that  there  was  no  legal  claim  upon  which  said 
judgment  was  founded,  and  could  not  have  been  obtained 
adversely,  if  resisted ;  that  to  induce  Brady  to  confess  the 
judgment,  the  said  Alcock  told  him  he  wanted  some  security 
to  show  Alcock  and  Co.  and  Cartlidge,  who  were  creditors 
of  Brady,  and  induced  the  said  Brady  to  believe  that  the 
said  judgment  was  never  to  be  put  in  force  against  him  ;  that 
Brady  said  he  was  insolvent ;  that  Alcock  now  pretends  that 
the  said  note  and  judgment  were  in  consideration  of  certain 
debts  due  to  Samuel  Alcock  and  Co.,  Charles  Cartlidge,  and 
him,  the  said  Richard  E.  Alcock.     This  the  complainants 
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charge  to  be  false,  that  nothing  like  $20,000  was  due  to  all 
or  either  of  those  persons,  and  that  of  what  was  owing  to  said 
persons,  a  large  portion  was  not  then  due  and  payable ;  that 
no  statement  of  accounts  was  made  between  the  said  Brady 
and  his  said  alleged  creditors,  to  ascertain  the  sum  due  at  the 
time  of  making  said  note ;  that  no  receipt  was  given  by  the 
said  Alcock,  as  agent ;  or  any  document  executed  to  show 
that  said  judgment  was  intended  to  cover  said  debts;  that 
none  of  the  evidences  of  the  debt  due  from  Brady  held  by 
said  creditors  were  given  up  at  the  time  of  said  judgment, 
but  on  the  contrary,  they  were  retained  and  protested  for 
non-payment  after  the  rendition  of  said  judgment ;  that  the 
said  judgment  is  no  merger  of  said  Brady's  debts,  and  that 
said  judgment  represents  a  clear  additional  debt  of  $20,000, 
for  which  there  was  no  consideration ;  that  Brady  was  in- 
debted to  many  other  persons ;  that  after  the  confession  of 
the  judgment  Brady  contracted  various  other  debts  for  goods 
in  New  York,  with  the  knowledge  and  consent  of  said 
Alcock,  and  particularly  of  your  orators ;  that  shortly  after 
the  goods  so  as  aforesaid  purchased,  or  pretended  to  be  pur- 
chased in  New  York,  arrived  at  the  store  of  Brady,  in  Balti- 
more, the  said  Alcock  fraudulently  caused  to  be  issued  a  writ 
of  fieri  facias,  grounded  upon  the  judgment  so  as  aforesaid 
confessed  without  consideration,  and  under  pretence  of  the 
said  judgment,  and  by  means  of  the  said  fi.  fa.  caused  and 
procured  the  sheriff  of  Baltimore  county,  to  levy  upon,  and 
sell  all  the  goods,  &c.  in  the  said  store  contained,  including 
those  purchased,  or  pretended  to  have  been  purchased  of 
your  orators,  and  other  persons  in  New  York,  with  the  know- 
ledge and  consent  of  the  said  Alcock;  that  at  the  time  of  the 
sale,  Richard  E.  Alcock  had  full  knowledge  of  all  the  before 
mentioned  facts;  that  when  complainants  delivered  their  goods 
to  Brady,  they  were  entirely  ignorant  of  the  said  judgment 
and  insolvency  of  Brady,  and  that  the  pretended  sale  of  the 
goods  by  them  to  Brady  is  fraudulent  and  void ;  that  Henry 
S.  Sanderson  being  sheriff  of  Baltimore  county,  has  received 
and  now  retains  in  his  hands,  the  sum  of  $11,000,  the  pro- 
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ceeds  of  the  property,  so  as  aforesaid  seized  and  sold,  by 
force  of  the  said  fraudulent  judgment  and  execution.  They 
also  charge  that  a  certain  Isaac  Warren,  a  judgment  creditor 
of  the  said  Benjamin  Brady,  as  he  alleges,  has  caused  a  writ 
of  fi.  fa.  to  be  issued  out  of  Baltimore  county  court,  against 
the  goods  and  chattels  of  the  said  Brady,  and  claims  that 
the  said  execution  has  been  levied  upon  the  same  property 
so  as  aforesaid  seized,  &c.  though  complainants  charge  that 
the  said  last  mentioned  execution  was  not  issued  until  after  a 
large  part  of  the  said  goods  had  been  actually  sold  under 
the  first  execution;  that  neither  Isaac  Warren  nor  Richard 
E.  Alcock,  are  citizens  of  the  state  of  Maryland,  and  do  not 
reside  therein ;  that  your  orators  are  apprehensive,  they,  or 
one  of  them,  will  receive  the  said  money  from  the  said  San- 
derson, and  withdraw  it  from  the  jurisdiction  of  the  court, 
and  out  of  the  state,  wherefore,  &c.  Prayer  for  subpcena 
against  Richard  E.  Alcock,  Henry  S.  Sanderson  and  Isaac 
Warren,  order  of  publication  against  Alcock  and  Warren,  as 
non-residents ;  that  the  judgment  in  favour  of  Alcock  be 
vacated  ;  that  Sanderson  be  directed  to  pay  the  proceeds  of 
sales  into  court ;  that  the  same  be  applied  to  the  payment  of 
the  goods  fraudulently  obtained  from  your  orators,  and  of 
their  claims  on  said  Brady,  the  residue  in  such  manner  as  may 
be  consonant  to  justice,  and  for  further  relief,  &c. 

The  answer  of  Richard  E.  Alcock  alleged  it  was  true  that 
Benjamin  Brady  did  confess  judgment  to  him  at,  &c;  that 
the  proceedings  were  instituted  on  the  day  the  judgment  was 
confessed ;  that  the  declaration  was  filed  by  consent  without 
issuing  process,  all  of  which  he  is  informed  is  every  day's 
practice  of  this  court ;  that  the  declaration  is  truly  stated  in 
the  bill ;  that  the  note  was  drawn  on  the  day  of  the  rendition 
of  the  judgment  and  was  antedated ;  but  he  denies  there 
was  no  sum  of  money  due  this  defendant,  by  the  said 
Brady,  or  that  there  was  no  consideration  for  the  said  note. 
This  defendant  says,  that  with  the  drawing  of  the  said  note, 
he  had  nothing  to  do ;  he  neither  asked  for  it,  nor  advised  its 
being  given ;  and  never  even  heard  any  thing  of  it  until  a 
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few  moments  before  it  was  handed  to  him,  just  prior  to  the 
confession  of  the  judgment  by  his  counsel,  under  whose  con- 
duct the  whole  proceedings  in  reference  to  said  judgment  was 
carried  on,  who  seemed  to  think  such  a  note  desirable,  and 
neither  the  said  Brady  objected  to  giving  it,  nor  did  this  de- 
fendant know  any  reason  why  he  should  not  take  it.  This 
defendant  is  informed  by  his  counsel,  that  the  said  note  was 
intended  to  serve  as  a  cause  of  action,  and  as  evidence  of  the 
debt,  which  the  said  Brady  told  his  counsel  was  due.  The 
defendant  admits  the  judgment  as  alleged,  denies  there  was 
no  claim  on  which  to  found  it ;  denies  that  he  ever  gave 
Brady  to  understand  he  would  never  take  out  execution  on 
said  judgment,  or  that  he  ever  did  any  thing  to  induce  the 
said  Brady  to  give  him  the  said  judgment,  further  than  to 
ask  him  for  some  security  for  the  debt  due  those  whom  this 
defendant  represented  ;  that  the  said  judgment  was  given  in 
consequence  of  this  application,  and  if  there  is  any  irregula- 
rity in  the  judgment,  it  arises  from  the  fact,  that  the  counsel 
employed  was  not  thoroughly  informed  of  the  nature  of  the 
debt ;  this  defendant  at  that  time  had  every  confidence  in  the 
said  Brady,  and  left  it  pretty  much  to  him  to  give  all  the  ne- 
cessary information  to  the  counsel  employed  and  to  decide 
upon  the  terms.  The  judgment  was  given  wholly  at  the 
said  Brady^s  instance,  and  every  thing  in  regard  to  it  was 
dictated  by  him ;  this  defendant  gave  few  or  no  instructions 
to  the  counsel  engaged,  save  requesting  him  to  have  the  mat- 
ter arranged  as  soon  as  he  could ;  this  defendant  denies  that 
Brady  informed  him  he  was  insolvent,  or  that  he  knew  it. 
The  defendant  claims  the  judgment  for  debts  due  Samuel 
Jllcock  and  Co.,  Charles  Cartlidge  and  himself;  this  defendant 
avers  that  all  the  debts  for  which  the  said  judgment  was  con- 
fessed, were  due  at  the  time  of  the  confession  of  the  said  judg- 
ment, the  promissory  note  on  which  the  said  judgment  was 
confessed,  being  then  due ;  he  admits  that  of  the  amounts 
merged  in  the  said  note,  $6,602  86,  was  not  due  before  the 
time  of  taking  said  note ;  but  he  avers  at  the  time  of  giving 
said  note  and  judgment,  said  Brady  agreed  to  consider  this 
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amount  as  due ;  he  admits  there  was  no  statement  of  the 
account,  because  there  was  no  difference  between  him  and 
Brady  of  the  amount  due ;  that  he  gave  no  receipt ;  that 
none  was  asked  for;  that  most  of  the  debt  was  due  upon  open 
account ;  that  of  those  which  had  fallen  due,  Brady  never  asked 
for ;  that  those  which  became  due  after  the  confession  of  the 
judgment,  said  Brady  told  this  defendant  to  present  at  matu- 
rity, and  that  they  should  be  paid  as  a  part  of  the  judgment; 
he  denies  that  the  judgment  constitutes  an  additional  debt 
against  Brady;  that  he  never  heard  of  the  purchases  from 
persons  in  New  York,  save  those  Brady  contemplated  mak- 
ing of  the  complainants,  and  of  those  only  in  a  casual  con- 
versation ;  but  he  did  not  know  that  Brady  had  bought  of 
them.  The  answer  then  admitted  the  taking  out  of  the  exe- 
cution on  the  judgment  on  the  11th  May,  1836,  but  defen- 
dant does  not  know  from  whom  the  goods  were  purchased 
which  were  levied  on ;  denies  all  fraud  in  the  sale,  so  far  as 
he  is  concerned,  and  insists  that  the  property  in  the  goods 
legally  passed  from  complainants  to  said  Brady;  and  finally, 
he  insists  that  his  judgment  should  not  be  vacated. 

The  answer  of  H.  S.  Sanderson,  sheriff  of  Baltimore,  de- 
clared his  ignorance  of  the  transactions  leading  to  the  judg- 
ment. He  admitted  the  execution  and  its  levy  on  the  goods 
found  in  Brady's  store,  and  the  public  sale  of  them  in  due 
course  of  law,  the  proceeds  being  $8,622  98,  and  submits  to 
such  order  as  the  court  may  take  in  the  premises. 

The  answer  of  Isaac  Warren  admitted  that  he  was  a  judg- 
ment creditor  of  Brady,  that  he  caused  an  execution  to  be 
issued  and  levied  upon  his  property;  he  denies  that  such 
execution  was  levied  after  the  sale,  under  the  execution  of 
his  co-defendant  Alcock,  upon  the  pretended  and  fraudulent 
judgment  obtained  by  him  against  Brady,  that  on  the  con- 
trary, that  but  a  few  of  the  articles  first  levied  on  had  been 
sold  under  Alcock'' s  execution  at  the  time  of  his  levy;  that 
his  execution  is  in  all  respects  fair  and  lawful,  and  that  he  is 
entitled  to  be  first  paid  out  of  the  proceeds  of  the  property. 
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Upon  this  state  of  the  pleadings  the  parties  went  into 
proof  of  their  respective  allegations.  The  facts  in  dispute 
adopted  by  the  appellate  court  are  fully  stated  in  the  opinion 
of  this  court,  and  show  how  the  questions  of  law  arose. 

A  similar  bill  was  filed  on  the  same  day  by  George  Chap- 
man and  James  P.  Erskine,  against  the  same  defendants,  but 
in  addition,  these  complainants  claimed  under  an  assignment 
from  Benjamin  Brady  to  them,  dated  17th  May,  1836,  of  the 
following  terms,  to  wit : 

This  indenture  made,  &c.  between  Benjamin  Brady  of  the 
first  part,  and  George  Chapman  and  James  P.  Erskine  of  the 
second  part,  witnesseth ;  that  whereas  the  said  Benjamin 
Brady  hath  heretofore  sold  divers  goods  to  James  S.  White- 
man,  &c.  &c.  and  received  payment  therefor,  and  delivered  part 
thereof,  leaving  a  part  thereof  still  undelivered ;  and  whereas 
all  that  part  of  the  said  goods  not  delivered,  have  together 
with  other  goods,  &c.  been  seized  and  taken  by  the  sheriff 
of  Baltimore  county,  under  and  by  virtue  of  a  writ  of  fieri 
facias,  at  the  suit  of  Richard  E.  Alcock,  against  the  said 
Brady,  upon  a  judgment  the  validity  of  which  may  hereafter 
be  contested;  and  whereas  the  said  Brady  is  indebted  to  the 
said  grantees  and  others,  (enumerating  a  variety  of  creditors, 
and  among  others,  Charles  Cartlidge,  towards  the  end  of  the 
enumeration,)  and  hath  agreed  to  execute  these  presents  for 
the  purpose  of  securing  the  claims  of  tb.6  herein  before 
named  persons  and  creditors,  in  the  order  in  which  they  are 
herein  before  named.  Now  this  indenture  witnesseth,  that 
for  and  in  consideration  of  the  premises,  the  said  Benjamin 
Brady  hath  assigned  to  the  said  George  Chapman  and  James 
P.  Erskine,  all  the  estate,  &c.  of  him  the  said  Benjamin, 
whether  at  law  or  in  equity,  of,  in,  to  and  out  of  the  store 
No.  97  in  Baltimore  street,  and  all  the  goods  therein  con- 
tained, or  to  which  the  said  Brady  is  entitled  wherever  the 
same  may  be,  whether  in  the  said  store  or  elsewhere,  that 
have  been  levied  upon  as  aforesaid,  to  have  and  to  hold  for 
the  following  purposes  ;  1st.  to  secure  the  persons  who  have 
purchased  goods  from  him,  and  had  not  received  them  though 
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paid  for,  and  to  pay  them  and  the  said  other  creditors,  in  the 
order  in  which  such  purchasers  and  creditors  are  named.  The 
deed  then  declared  it  should  be  lawful  for  any  of  the  persons 
named  as  creditors  aforesaid,  to  take  in  satisfaction  of  their 
claims,  or  so  far  as  the  same  might  extend,  rated  at  the 
prices  at  which  they  were  sold  to  the  said  Brady,  the  goods 
that  may  now  remain  unsold  by  the  said  Brady,  that  have 
heretofore  been  sold  by  such  persons,  and  in  like  manner  that 
the  goods  that  may  have  been  sold  by  said  Brady  to  any  per- 
son named  as  creditors  aforesaid  may  be  taken  and  held  by 
such  persons,  or  such  parts  thereof  as  may  now  specifically 
remain ;  and  it  was  also  provided  that  said  deed  should  in 
no  wise  be  taken  to  prejudice  any  right  independent  thereof 
to  such  goods,  and  no  person  should  be  entitled  to  any  actual 
benefit  under  this  assignment,  without  a  release  executed  to  the 
said  Brady,  for  all  claim  of  such  person  intended  to  be  covered 
thereby.  This  deed  was  duly  acknowledged  and  recorded  in 
Baltimore  county  court. 

The  authority  from  Samuel  Alcock  and  Co.  bore  date  the 
5th  March,  1835,  and  constituted  Richard  E.  Alcock  their 
attorney  irrevocable,  "  for  us  and  in  our  names  and  for  our 
use  and  benefit,  to  ask,  demand,  sue  for,  recover  and  receive 
of  and  from  all  persons  in  the  United  States,  and  elsewhere, 
all  and  every  sum  or  sums  of  money,  debts,  dues,  goods, 
effects  and  things,  which  now  are  or  is,  or  which  at  any 
time  during  the  term  of  three  years,  shall  become  due,  owing, 
payable,  or  belonging  to  us,  and  upon  receipt  thereof  to  give 
acquittances  and  discharges ;  also  to  settle  accounts,  pay  or 
receive  balances,  and  generally  to  do,"  &c. 

And  it  appeared  that  by  an  act  of  Charles  Cartlidge,  dated 
22d  May,  1837,  that  he  had  authorized  Richard  E.  Alcock  to 
include  his  debt  in  the  judgment  confessed  by  Brady,  and 
that  he  ratified  the  proceedings  of  said  Richard  E.  Alcock  in 
the  premises.  Similar  answers  were  filed,  and  that  bill  was 
submitted  to  the  county  court  at  the  same  time  with  the  bill 
of  John  W.  Harris  and  William  Chauncey,  and  upon  the 
same  proof  by  agreement. 
30  v.10 
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The  county  court  (Archer,  Ch.  J.  and  Purviance,  A.  J.) 
decreed  that  the  bills  ought  to  be  dismissed  with  costs,  being 
of  opinion  that  the  judgment  obtained  by  Alcock  vs.  Brady 
was  founded  on  a  valuable  consideration,  and  was  not  fraud- 
ulent, and  that  R.  Alcock  would  stand  as  a  trustee  for  S. 
Alcock  and  Cartlidge,  to  the  extent  of  their  claims  against 
Brady,  which  the  judgment  was  taken  to  satisfy.  The 
county  court  was  further  of  opinion  that  the  charge  of  the 
executions  being  fraudulent  is  not  sufficiently  sustained  to 
entitle  either  of  the  complainants  to  relief. 

From  this  decree  the  complainants  appealed,  and  the  cause 
was  argued  before  Buchanan,  Ch.  J.,  Stephen,  Dorsey, 
Chambers  and  Spence,  Judges. 

James  H.  Raymond,  for  the  appellants. 

This  was  a  bill  in  equity  filed  by  the  appellants,  for  the 
purpose  of  setting  aside  a  judgment  confessed  by  one  Benja- 
min Brady,  in  favour  of  the  defendant,  now  appellee,  Alcock. 
The  facts  are — that  on  the  fifth  day  of  March,  1836,  a  note 
was  drawn  by  Brady  in  favour  of  Alcock,  antedated  the  15th 
February  same  year,  (a  copy  of  which  will  be  found  in  the 
record,)  for  twenty  thousand  dollars,  payable  on  demand. 
On  the  same  fifth  day  of  March,  a  judgment  was  confessed 
upon  the  said  note.  The  bill  alleges  that  this  note  and  judg- 
ment were  without  any  consideration,  and  that  no  money  was 
due  from  Brady  to  Alcock.  The  answer  of  Alcock  denies 
that  there  was  llno  consideration"  but  does  not  set  up  any 
consideration  whatever  specifically.  The  answTer  of  Alcock 
to  another  bill  filed  by  the  appellee  Warren  is  introduced  into 
the  record  as  evidence.  It  admits  the  facts  as  to  the  note 
and  judgment  above  stated,  as  in  fact  the  answer  in  this  case 
does  ;  but  it  sets  up  as  the  consideration  certain  debts  alleged 
to  have  been  due  from  Brady  to  Samuel  Alcock  and  company, 
whose  agent  the  defendant  Alcock  was,  to  Charles  Cartlidge, 
and  to  Richard  E.  Alcock  the  appellee.  A  schedule  of  these 
claims  was  annexed  to  the  answer  to  Warren's  bill.     It  is 
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not  pretended  that  at  the  time  of  making  the  note,  and  con- 
fessing the  judgment,  any  statement  of  these  claims  was  made 
out,  or  that  the  notes,  by  which  some  of  them  were  secured, 
were  given  up,  or  that  any  evidence  was  furnished  to  Brady 
which  might  enable  him  in  any  way  to  connect  those  claims 
with  the  judgment  he  was  about  to  confess.  Indeed  the  con- 
trary is  explicitly  admitted  in  the  answer  to  the  bill  filed  in 
this  cause.  The  same  answer  admits  that  the  sum  of 
$6602  86-100,  parcel  of  the  said  sum,  was  not  due  at  the  time 
of  making  the  note,  and  confessing  the  judgment.  On  ex- 
amining the  schedule  it  will  be  observed,  that  $3854  18-100 
is  charged  on  the  4th  March,  the  day  before  the  judgment,  and 
after  the  date  of  the  antedated  note — $1 571  84-100  is  charged 
on  the  8th  of  January,  not  two  months  before  the  date  of  the 
judgment,  and  but  little  more  than  one  from  the  date  of  the 
note,  which  by  referring  to  the  notes  it  will  be  seen,  that  the 
average  credit  on  the  dealings  was  four  or  five  months.  Two 
promissory  notes  dated  earlier  than  the  8th  January,  and  there- 
fore not  relating  to  either  of  the  above  mentioned  transactions, 
were  not  due  until  after  the  date  of  the  judgment,  as  will  ap- 
pear by  reference  to  the  notes.  The  claim  of  Charles  Cart- 
lidge,  $3882  45-100,  also  mentioned  in  said  schedule,  was 
also  not  due,  and  when  due  was  paid,  as  is  admitted  in  the 
answer  to  Warren's  bill.  So  far  was  the  judgment  from  being 
considered  as  covering  the  claims  it  is  now  alleged  to  have 
been  intended  to  cover,  that  the  notes  of  Brady  were  protest- 
ed after  the  judgment  was  given,  when  upon  the  hypothesis  of 
the  appellants,  they  had  ceased  to  exist.  After  the  confession 
of  the  judgment,  Brady  went  on  to  New  York,  where  the  ap- 
pellants live,  and  purchased  from  them  a  large  amount  of 
goods,  which  were  sent  to  him  in  Baltimore,  and  were  seized, 
together  with  his  whole  stock  in  trade,  upon  the  11th  of  May, 
two  months  and  six  days  after  the  date  of  the  judgment.  It 
is  not  pretended  that  the  money  paid  on  account  of  Cart- 
lidge's  claim  was  ever  credited  upon  the  judgment;  on  the 
contrary,  the  execution  appears  to  have  been  issued  for  the 
original   amount  of  the  judgment.     It  is  further  to  be  re- 
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marked,  that  the  power  of  attorney  from  S  Alcock  and  Co. 
to  R.  E.  Alcock,  only  authorizes  him  to  act  in  their  name, 
and  consequently  not  to  take  a  judgment  for  their  debt  in  his 
own.  It  is  also  worthy  of  note,  that  there  is  no  evidence  o* 
any  act,  except  that  of  taking  the  judgment,  done  by  R.  E. 
Alcock  in  his  own  name,  for  account  S.  Alcock  and  Co. 
It  appears  from  Brady's  deposition,  and  also  from  a  letter  from 
Brady  to  Alcock,  filed  by  Alcock,  that  it  was  with  the  con- 
currence of  Richard  E.  Alcock,  the  appellee,  that  Brady  pur- 
chased goods  of  the  complainants  and  others  in  New  York, 
after  the  date  of  the  judgment,  and  before  the  execution.  It 
also  appears  from  a  promissory  note  in  favour  of  the  appellants, 
that  they  were  creditors  of  Brady  on  the  said  fifth  day  of 
March.  It  is  also  to  be  observed  that  for  by  far  the  greater 
part  of  the  claims  included  in  the  schedule  no  vouchers  what- 
ever are  produced. 

It  farther  appears  from  the  testimony,  that  the  property 
which  was  taken  under  the  execution  as  the  property  of  Bra- 
dy, was  under  a  mortgage  to  one  Grundy,  and  that  Brady  had 
only  an  equitable  interest  therein. 

Upon  the  above  facts  it  will  be  contended  on  the  part  of 
the  appellants — 

1.  That  the  judgment  and  note  of  the  5th  March,  are  fraud- 
ulent and  void  under  the  13  of  Elizabeth,  as  being  to  the  pre- 
judice of  creditors.  On  this  point  he  cited :  Dulaney  vs. 
Hoffman,  7  G.  and  J.  170.  De  Forest  vs.  Bacon,  2  Conn. 
Rep.  633.  Houston  vs.  Nowland,  et  al,  7  G.  and  J.  480. 
Joice  and  Wife  vs.  Taylor,  6  G.  and  J.  58.  Watkins  vs. 
Stockett,  6  H.  and  J.  435.  3  Co.  81.  Butts  vs.  Swaatmood, 
2    Cowan,  432.     Rob.  on  Fraud,  b£Z.     1   Story  Eq.  363. 

Wilder  vs.  Fondey,  4  Wendell  100,  106.  Mison  vs.  Mat- 
thieu,  3  John.  R.  235.  Rossiter  vs.  Rossiter,  8  Wendell,  494. 
Turner  vs.  Plowden,  5  G.  and  J.  52. 

2.  That  the  said  note  and  judgment  represent  a  clear  addi- 
tion to  the  amount  of  Brady's  debts,  and  do  not  merge  any 
debt  of  his  existing  at  that  time,  and  are  therefore  prejudicial 
to  his  creditors,  fraudulent  and  void.     Birely  and  Holts  vs. 
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Staley,  5  G.  and  J.  432.  Hammond  vs.  Ridgely,  5  H.  and  J. 
280.  Betts  vs.  Union  Bank,  1  H.  and  G.  175.  Adams  vs. 
Paige,  7  Peck.  542.    Bowers  vs.  State,  7  H.  and  J.  32. 

3.  That  inasmuch  as  the  claims  of  S.  Alcock  and  Cartlidge 
are  not  at  all  referred  to  in  the  said  note  and  judgment,  which 
contains  no  evidence  that  he  was  a  trustee  for  them,  or  either 
of  them,  the  said  judgment  cannot  be  sustained  on  the  ground 
of  its  being  in  trust  for  them. 

4.  That  the  execution  is  fraudulent  as  having  been  issued 
after  the  payment  of  Cartlidge's  debt,  even  supposing  that 
the  judgment  is  not  fraudulent. 

5.  That  the  purchase  of  the  goods  of  the  appellants  by 
Brady,  under  all  the  circumstances  of  the  case,  was  fraudu- 
lent and  void,  and  that  the  property  of  their  said  goods  has 
never  passed  out  of  them.  Durell  vs.  Haley,  1  Paige,  492. 
Martin  vs.  Martin,  23  Law  Lib.  221.  Allison  vs.  Matthieu, 
3  John.  Rep.  235. 

6.  That  the  property  taken  under  the  execution  was  not 
legally  the  property  of  Brady,  and  that  equitable  interests  on 
personal  property  are  not  the  subjects  of  an  execution,  and 
consequently  that  the  execution  in  this  case  ought  to  be  set 
aside.  Harding  vs.  Stevenson,  6  H.  and  J.  264.  McCombie 
vs.  Davies,  7  East.  5.  Scott  vs.  Schole,  et  al,  8  East.  476. 
Bailey  vs.  Burton,  8  Wend.  339,  346. 

Steele,  for  the  appellee. 

The  controlling  question  is  the  existence  of  fraud  in  the 
judgment  and  execution.  It  is  a  question  of  fact.  If  we 
establish  a  bona  fide  debt,  a  bona  fide  confession  to  secure  it, 
and  no  more,  I  do  not  suppose,  this  court  upon  the  ground  of 
an  undeclared  trust  would  deem  the  judgment  fraudulent  and 
set  it  aside,  when  these  bills  were  filed,  the  only  charge  of 
fraud  was  on  the  score  of  a  supposed  conspiracy,  or  that  Al- 
cock had  taken  advantage  of  Brady,  and  then  the  complaint 
rested  on  the  want  of  consideration.  This  related  to  both 
judgment  and  execution.  The  execution  was  only  impeached 
on  the  ground  of  fraud  in  the  judgment.  The  answer  to 
Warren's  bill  fully  discloses  the  whole  case. 
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The  peculiar  language  of  the  answer  is  objected  to.  It 
follows  the  language  of  the  bill,  if  that  is  objectionable  so  is 
the  answer.  But  there  is  no  obscurity  in  the  whole  answer. 
The  answer  was  not  excepted  to :  if  a  fuller  answer  was 
desired,  another  course  should  have  been  pursued. 

The  first  question  of  fraud  is  under  the  statute  of  Elizabeth. 

It  is  said  these  are  conveyances  giving  an  honest  prefer- 
ence, and  yet  they  may  hinder  and  delay  creditors.  Convey- 
ances on  good  consideration  and  bona  fide,  are  excepted 
from  the  operation  of  the  statute.  A  judgment  is  no  unusual 
form  of  assurance  to  give  a  preference.  Holbird  vs.  Ander- 
son, 5  D.  #  E.  255. 

If  no  lurking  benefit  to  grantor,  then  it  is  bona  fide  when 
founded  on  a  good  consideration.  Wheaton  vs.  Sexton,  4 
Wheat.  507. 

The  facts  show  such  a  consideration,  hence  the  bona  fide 
character  of  the  judgment.  The  evidence  is  found  in  the 
answer  of  Alcock,  and  prevails  till  overthrown.  It  insists 
that  the  debts  are  due.  A  schedule  of  them  is  exhibited 
with  the  proof. 

Cartlidge's  debt  was  agreed,  subsequent  to  the  judgment, 
to  be  paid  in  instalments,  and  as  paid  to  be  credited.  Two 
items  of  the  schedule  are  confirmed  by  the  production  of 
Brady^s  notes.  The  debts  due  Alcock  and  Co.  are  impliedly 
admitted  by  Brady  in  his  deposition.  Those  of  Cartlidge  are 
admitted,  and  Brady's  letters  establish  that  of  JR.  E.  Alcock. 
There  is  no  evidence  to  question  the  amount  of  these  debts. 
These  facts,  with  Brady's  silence  at  the  time  of  the  confes- 
sion, establish  the  debt  represented  by  R.  E.  Alcock.  Here 
the  counsel  went  into  a  more  particular  examination  of  the 
facts  to  corroborate  the  existence  of  the  debt. 

There  was  then  a  consideration  for  the  note,  and  Alcock 
stood  as  a  trustee  for  those  interested  in  that  consideration. 
Brady  might  have  confessed  a  separate  judgment  to  each  of 
the  parties.  The  agreement  to  confess  the  judgment  being 
carried  into  execution  by  a  trustee,  does  not  make  it  fraudu- 
lent, especially  in  a  court  of  equity,  having  peculiar  jurisdic- 
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tion  over  trustees  to  make  them  comply  with  their  engage- 
ments. Brady  had  a  right  to  pay  through  agents,  then  why 
not  give  security  to  an  agent  ?  He  takes  no  more  from  the 
residue  of  his  creditors,  he  gives  no  more  to  the  preferred 
creditor  by  this  course.  An  act  of  Brady  attended  with  the 
same  results,  cannot  be  valid  in  one  form  and  fraudulent  in 
another.  The  judgment  is  like  a  voluntary  conveyance  to 
preferred  creditors.  If  the  judgment  is  honest,  and  defective 
in  form,  this  court  will  heal  it.  Mdridge  and  Iligdon  vs. 
Weems,  2  G.  and  J.  36. 

There  is  nothing  in  the  form  of  the  preference. 

A  note  given  to  one,  may  enure  to  the  benefit  of  two, 
they  being  equitably  interested  in  the  consideration.  Coursey 
vs.  Baker,  7  H.  and  J.  28.  Van  Staphorst  vs.  Pearce,  4 
Mass.  258,  263.  2  Kent  Com.  623.  Tolputt  vs  Wells,  1 
Maul,  and  Sel.  395.     Meux  q.  t.  vs.  Howell,  4  East.  10. 

If  Brady  had  contested  the  note  at  law,  it  could  not  have 
availed  him. 

Then  as  to  effect  of  immaturity  of  a  part  of  the  debt,  af- 
fecting the  judgment  in  part.  The  statute  of  Elizabeth  is 
silent  on  this  head.  That  distinction  does  not  prevail  there. 
Creditors  holding  immature  debts  may  come  in  under  an 
assignment  for  benefit  of  creditors  generally.  1  Esp.  JY*. 
P.  130. 

The  diminution  of  future  contingent  liabilities,  is  a  suffi- 
cient consideration  to  support  a  deed.  Worsely,  et  al,  vs. 
Demattos  and  Slader,  1  Burr,  474.  United  States  vs.  Hove, 
et  al,  3  Cranch,  73.  Hendricks  vs.  Robinson,  2  /.  C.  R.  306. 
Here  a  certain,  though  immature  liability,  is  a  good  conside- 
ration. Crawford  and  Selman  vs.  Taylor,  6  G.  and  J.  323, 
334. 

I  consider  the  note  here  immaterial.  It  was  only  a  part  of 
the  machinery  which  the  attorney  thought  necessary  as  a  part 
of  the  form  of  the  confession. 

Alcock  was  the  agent  of  Cartlidge,  of  course  his  princi- 
pal was  bound  by  his  act. 

A  trust  results  in  favour  of  those  whose  funds  are  used  in 
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the  purchase  of  property,  whether  real  or  personal.  Perry 
vs.  Heady  1  Mar.  47.  2  Vent.  366.  Gascoigne  vs.  Thwing, 
1  Vern.  366.  Boyd  vs.  McLean  and  Wife,  1  J.  C.  R.  582. 
Jackson  vs.  Matsdorf,  11  J.  R.  102.  Foster  vs.  Jones,  1 
McCord,  119. 

It  is  said  the  execution  is  fraudulent,  though  the  judgment 
is  not.  The  amount  for  which  the  execution  issued  does  not 
appear.  The  grounds  of  fraud  are  not  stated  to  be  that  the 
execution  issued  for  too  much,  and  therefore  fraudulent. 
The  execution  is  not  void  in  toto,  but  only  irregular  as  to 
the  excess.     Wilder  vs.  Fondey,  4  Wendell,  100. 

Now  if  the  whole  amount  was  not  taken,  as  if  only  $8,000 
is  taken  out  of  $17,000,  no  fraud  in  fact  exists.  Then  the 
question  would  be  mistake  or  fraudulent  intent  ?  Alcock 
offered  to  stop  the  execution  if  the  debt  was  secured.  The 
execution  issued  without  concert,  and  will  cover  what  is 
really  due.  Hollingsworth  vs.  Floyd,  2  H.  and  G.  87.  Rudd 
and  Miller  vs.  Schlatter,  1  Littell,  19. 

This  bill  is  not  for  a  general  distribution,  but  each  creditor 
is  claiming  his  own,  independent  of  all  others. 

An  execution  in  the  hands  of  the  sheriff  creates  an  equi- 
table lien,  a  preference.  Shirley  vs.  Watts,  3  Atk.  200. 
McDurmutt  vs.  Strong,  et  al,  4  J.  C.  R.  687.  Hadden  vs. 
Spader,  20  J.  R.  554. 

Those  who  defeat  us  must  have  a  superior  equity.  They 
come  in  with  notice  of  our  claim  and  subordinate  to  it. 
Our  claim  and  judgment  in  the  view  of  the  case,  are  both 
admitted.  There  was  no  collision  in  the  original  case.  To 
recover  they  must  show  superior  equity.  Ingraham  vs. 
Wheeler,  6  Connec.  277,  283.  Atkinson  and  Rollins  vs.  Jor- 
dan, Ellis  and  Co.  5  Ohio  Rep.  298.  The  King  vs.  Watson, 
3  Price,  6.     Austen  vs.  Bell,  20  John.  442,  449. 

R.  Johnson,  for  the  appellee. 

As  to  the  validity  of  the  deed  of  May,  1836,  in  favour  of 
Chapman  and  Erskine,  he  said  there  was  reservation  of  any 
surplus  to  the  grantor.     If  it  existed  it  was  by  implication 
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of  law,  and  not  in  point  of  fact.  A  deed  to  create  a  prefer- 
ence must  not  be  obnoxious  on  other  grounds.  We  know 
that  Brady  is  insolvent.  That  this  deed  conveys  all  his  pro- 
perty. The  proposition  now  to  be  examined  is,  whether  it 
be  competent  for  a  debtor  to  strip  himself  of  his  whole  pro- 
perty, in  order  to  make  a  provision  for  the  payment  of  parti- 
cular debts,  and  require  a  release  from  the  creditors  preferred, 
whether  the  fund  provided  is  adequate  or  not  for  the  payment 
of  the  entire  debt  ?  The  deed  requires  that  the  creditor  to 
be  benefited,  must  execute  a  release  of  the  whole  debt. 
Such  a  deed  is  void  as  to  all  creditors.  The  vice  which  de- 
stroys it,  must  exist  with  it.  Does  it  not  hinder  and  delay 
from  the  day  of  its  execution,  all  creditors,  as  well  those 
provided  for,  as  those  not  ?  If  it  creates  delay  from  the  pe- 
riod of  execution,  it  cannot  be  confirmed — set  up  by  matter 
ex  post  facto.  This  inherent  objection  is  independent  of  the 
objection  from  creditors.  The  statute  acts  on  the  convey- 
ance. If  the  deed  proves,  establishes  per  se,  that  a  creditor 
can  have  no  advantage  from  it  unless  he  does  an  act,  as  exe- 
cute a  full  release,  which  the  debtor  has  no  right  to  exact, 
then  it  is  void.  Here  an  acquittance  is  claimed  as  a  condi- 
tion precedent.  If  void  as  to  those  provided  for,  it  is  void 
as  to  all. 

Under  the  sixth  point  of  the  appellant,  it  is  insisted  that 
the  property  is  not  liable  to  execution.  In  this  question,  the 
court  is  to  assume  that  Brady  acquired  the  property  honestly; 
that  the  judgment  is  valid,  and  the  debt  covered  by  it  due, 
either  in  the  whole  or  in  part.  It  is  said  the  execution  will 
be  vacated,  because  the  defendant  had  an  equitable,  and  not 
a  legal  title  in  the  property  levied  on.  Now  the  bill  does  not 
proceed  on  such  ground.  It  makes  no  such  issue  which  is 
fatal  to  this  objection.  It  is  not  remedied  by  the  act  of 
1832.  Can  this  court  reverse  on  a  ground  which  forms  no 
part  of  the  complainants'  equity  ?  Again,  if  the  bill  took 
this  ground,  there  is  no  evidence  to  support  it.  The  fact 
alleged  is  a  prior  mortgage  by  Brady  upon  the  property 
seized.  Now  there  is  no  evidence  of  the  mortgage  in  the 
31  v.10 
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record,  and  the  complainants  cannot  rely  on  the  parol  evidence 
of  the  mortgagor  that  he  made  such  an  instrument.  The 
mortgage  should  be  here  to  show  its  extent  and  character. 
But  in  such  matters  the  basis  of  fact  should  be  well  laid. 
The  property  was  found  in  the  possession  of  Brady,  against 
whom  the  execution  issued.  The  person  having  the  legal 
estate  is  not  a  party  contesting  the  right  of  the  plaintiff  be- 
low to  make  the  levy  he  did,  though  advised  of  the  fact. 
Then  the  execution  proceeds.  The  property  is  sold,  and  is 
now  in  court  for  distribution.  Whether  strictly  liable  or  not 
is  immaterial.  It  has  been  levied  on,  and  it  is  not  competent 
for  other  creditors  to  object  to  the  distribution  of  the  sales  in 
payment  of  Alcocfs  debt.  The  proper  course  was  to  move 
to  set  aside  the  execution.  The  ground  relied  on  here  might 
have  availed,  on  motion,  at  the  return  of  the  writ,  and  now 
after  a  motion  then  made  and  decided,  they  urge  it  here. 
There  was  a  competent  remedy  at  law. 

The  fifth  point  alleges  no  property  in  Brady:  yet  other 
points  insist  he  had  a  right  to  convey.  There  is  no  evidence 
that  Brady,  at  the  time  of  his  purchase,  did  not  intend  to 
pay,  nor  to  impeach  the  sale  to  him.  They  have  made 
Brady  a  witness,  and  the  goods  are  his  with  reference  to 
all  the  world. 

The  other  points  present  but  one  question,  constructive 
fraud  and  fraud  in  point  of  fact.  Fraud  in  fact  is  not  to  be 
presumed.  The  answer  he  denies.  Proof  of  two  witnesses 
is  necessary  to  establish.  It  is  founded  on  the  charge  that 
nothing  was  due  Richard  E.  Alcock.  The  objection  im- 
pliedly admits  that  something  was  due  to  his  principals. 
They  offer  no  proof  to  rebut  this  implication.  The  proof  is 
conclusive  that  the  whole  object  of  the  confession  was  to 
obtain  a  security  for  a  debt  which  subsequently  fell  due. 
We  may  show  by  parol  evidence  the  persons  really  inte- 
rested. A  debtor  may  prefer  any  creditor.  There  was  then 
a  debt  due.  If  so,  no  fraud  either  in  the  intention  or  the 
object. 

Is  the  judgment  a  nullity,  because  of  the  statute  of  13 
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Elizabeth,  ch.  5.  This  only  applies  to  judgments  confessed 
with  a  fraudulent  intent.  He  who  seeks  to  avoid  it  must 
show  a  want  of  bona  fide  in  the  obtention  of  the  judgment. 
If  the  fraudulent  intent  be  wanting,  the  judgment  cannot  be 
vacated.  Then  as  to  fraud  in  issuing  an  execution  for  the 
whole,  a  part  being  paid.  Wilder  vs.  Fondey,  4  Wendell, 
100  to  105. 

Such  an  issue  of  an  execution  is  only  evidence  of  fraud. 
If  no  fraudulent  intent  in  fact,  the  objection  is  answered. 

H.  D.  Evans,  in  reply  : 

The  statute  of  13  Eliz.  is  the  polar  star  which  directs  the 
argument  in  this  cause.  It  will  be  found  in  Rob.  on  Frauds, 
1  to  4.  We  both  agree  that  a  conveyance  made  on  a  good 
consideration  and  in  good  faith  is  valid.  Both  must  unite. 
We  deny  this  judgment  was  confessed  in  good  faith. 

The  third  point  raises  the  question  whether  there  was  any 
such  trust  for  S.  Alcock  and  Co.  as  will  validate  this  judg- 
ment. Now  if  Richard  Alcock,  the  plaintiff  below,  should 
get  possession  of  Brady' s  property  under  the  judgment,  and 
squander  it,  and  Brady  still  remain  liable  to  S.  A.  and  Co. 
then  no  consideration  has  passed  from  them  which  entitles 
them  to  look  to  the  judgment.  If  a  man  confesses  a  judg- 
ment where  he  owes  not  a  cent,  being  indebted  to  other  per- 
sons, this  of  itself  is  a  fraud  and  void.  Then  to  come  nearer 
to  this  claim,  a  judgment  is  confessed  for  $15,000,  upon  a 
claim  of  $5,000,  this  is  a  fraud.  The  effect  on  the  creditor 
of  the  insolvent  defendant  is  the  same,  whether  such  a  judg- 
ment be  for  a  greater  or  lesser  sum.  What  is  void  in  part 
for  fraud  is  altogether  void. 

This  judgment  is  attempted  to  be  bolstered  up  by  a  result- 
ing trust.  This  arises,  if  at  all,  from  a  consideration  paid  by 
cestui  que  trust,  to  whom  a  trust  results.  The  principle  is, 
that  he  who  parts  with  a  consideration  should  enjoy  the 
benefit.  A  resulting  trust  may  be  proved  by  parol.  But  the 
question  here  is,  did  any  consideration  pass  from  S.  A.  and 
Co.     Have  they  lost  any  thing  by  the  transaction  ?     There  is 
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no  merger  in  this  case.  A  judgment  in  favour  of  Richard 
Alcock  does  not  merge  their  debt.  They  have  given  no  re- 
lease.    Richard  Alcock  has  given  none. 

A  release  is  not  usual  between  parties.  But  when  third 
parties  are  to  be  released,  the  release  should  appear,  and 
unless  some  means  of  discharging  Brady  against  the  claim 
of  Samuel  Alcock  and  Co.  is  found  as  a  fact  in  this  cause, 
they  have  lost  nothing.  This  transaction  then  shows  no 
consideration  consistent  with  honesty  and  good  faith,  which 
enables  S.  A.  and  Co.  to  retain  rights  as  judgment  creditors. 
There  is  no  declaration  of  the  use,  nor  of  a  trust.  An  entry 
of  the  judgment  for  their  use  would  be  an  equitable  declara- 
tion of  the  trust.  The  counsel  who  took  the  judgment 
knew  not  what  the  nature  of  the  debt,  nor  the  extent  of  S. 
A.  and  Co.  and  Cartridge's  claims.  There  was  no  state- 
ment, no  release,  no  knowledge  of  the  claim.  The  judgment 
is  then  a  clear  addition  of  $20,000  to  Brady's  liabilities. 
This  is  a  fraud  on  his  creditors,  and  the  confession  of  the 
judgment  by  Brady  was  not  bona  Jide.  Coursey  vs.  Baker , 
7  H.  and  J.  28. 

Richard  Alcock' 's  power  shows  what  he  might  transact  in 
his  own  name,  but  when  he  settled  the  account,  and  received 
its  amount,  he  was  to  act  in  the  name  of  his  principal.  He 
settled  no  account,  and  leaves  no  evidence  by  which  the  trans- 
action appears  to  have  been  conducted  by  him  as  agent.  He 
clothes  himself  with  the  property  of  his  employer,  and  leaves 
no  trace  of  his  right.  In  this  judgment  there  was  neither 
consideration  nor  good  faith,  neither  in  fact  nor  in  law.  Such 
a  judgment,  under  such  circumstances,  reaching  far  beyond 
the  real  rights  of  the  parties,  must  hinder  and  delay  credi- 
tors. How  can  Brady's  creditors  defend  themselves  against 
this  judgment. 

To  create  a  fictitious  judgment  is  a  fraud.  Neither  a  de- 
clared trust,  nor  a  resulting  trust  can  aid  it.  A  consideration 
which  contradicts  the  judgment  cannot  be  set  up.  The  con- 
sideration should  have  been  declared  by  writing,  and  not  by 
parol.  Evidence  to  explain  the  judgment  is  not  admissible. 
5  G.  and  J.  456. 
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This  principle  even  applies  to  promissory  notes.  There  may 
be  a  resulting  trust  by  agreement,  and  the  proceeds  of  notes, 
applied  between  third  persons.  As  between  original  parties 
such  contracts  are  valid.  The  question  here  is  against  credi- 
tors. Adams  vs.  Paige,  7  Peck,  547,  48,  50.  This  case 
illustrates  the  effect  of  the  creditor  not  being  under  an  obli- 
gation to  release  the  debt  for  which  the  judgment  was  con- 
fessed. Subsequent  facts  shed  light  on  such  transactions. 
Have  the  parties  subsequently  acted  as  if  they  had  released  ? 
These  creditors  took  the  ordinary  means  of  collecting  the 
notes  previously  given.  They  were  not  considered  as  having 
been  merged  by  the  judgment. 

A  debt  not  due  may  constitute  the  consideration  of  a  trust. 
We  complain  of  the  fact,  that  a  right  was  given  by  execution 
to  enforce  a  large  amount  not  due.  This  is  not  an  act  of 
good  faith  in  reference  to  third  parties. 

A  fraudulent  execution  may  exist  on  a  valid  judgment — 
as  where  part  has  been  paid.    Wilder  vs.  Fondey,  4  Wend.  105. 

Under  the  bill  of  Chapman  and  Erskine,  the  fifth  point  is 
not  applicable,  but  the  deed  to  them  cannot  be  impeached 
under  the  statute  of  Elizabeth.  That  deed  can  only  be  va- 
cated by  creditors  who  were  hindered  or  delayed,  and  Richard 
E.  Alcock,  the  only  party  here,  is  not  a  creditor,  neither  is  he 
hindered  or  delayed  by  it.  It  is  in  proof  that  he  is  not  a 
creditor.  The  doctrine  of  preferences  is  established  and 
maintained,  except  in  cases  of  insolvency.  Every  debtor 
has  a  right  to  prefer  certain  creditors.  The  deed  of  May, 
1836,  without  the  clause  of  release,  is  a  mere  preference  made 
in  favour  of  the  enumerated  creditors.  On  the  ground  of 
preference  it  cannot  be  impeached.  Does  the  clause  of  re- 
lease affect  the  validity  of  the  deed?  Does  it  injure  the 
preferred  creditor?  It  only  gives  him  an  opportunity  of 
being  paid  by  taking  under  a  conveyance  from  the  benefit  of 
which  he  was  otherwise  cut  off.  It  required  no  act  from 
Richard  E.  Alcock.  It  demanded  no  release  from  him.  It 
took  nothing  from  him.  Did  him  no  injury  :  and  we  contend 
that  on  no  ground  can  he  complain  of  it.     If  the  preferred 
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creditors  refused  the  deed,  that  act  augments  the  balance 
beneficially  for  the  others. 

Dorsey,  Judge,  delivered  the  opinion  of  the  court. 

The  case  of  Harris  and  Chauncey  vs.  Alcock,  and  Chapman 
and  Erskine  vs.  the  same  defendant,  resting  for  the  most 
part  on  the  same  questions  of  law  and  fact,  and  under  the 
opinion  of  the  court  sharing  the  same  fate,  they  will  be  con- 
sidered and  disposed  of  together,  as  if  forming  but  one  case. 
The  question  which,  in  its  natural  order,  first  presents  itself, 
is,  did  the  property  in  the  merchandise  mentioned  in  the 
complainants'  bill,  as  sold  to  Brady,  pass  out  of  the  complain- 
ants, under  the  circumstances  attending  the  sale  ? 

It  is  insisted  that  it  did  not,  upon  two  grounds. 

First,  because  Jllcock  fraudently  aided  and  assisted  Brady 
in  making  the  purchase,  with  a  view  of  levying  an  execution 
thereon  as  soon  as  it  should  arrive  in  the  city  of  Baltimore. 

Secondly,  because  Brady,  at  the  time  of  the  purchase,  knew 
himself  to  be  insolvent,  concealed  this  fact  from  the  com- 
plainants, and  when  he  obtained  the  goods,  did  not  intend  to 
pay  for  them. 

Either  of  these  grounds,  if  established,  would  have  entitled 
the  complainants  to  relief.  But,  unfortunately  for  them,  the 
proof  in  the  record  sustains  neither  of  these,  their  pretensions, 
no  such  fraud  as  that  imputed  to  either  Jllcock  or  Brady  has 
been  sustained  by  the  testimony,  and  the  right  of  property  in 
the  goods  vested  upon  their  sale  and  delivery. 

The  next  ground  upon  which  the  appellants  assert  their 
right  to  relief,  is,  that  the  judgment  confessed  by  Brady  to 
Ricltard  E.  Alcock,  is  fraudulent  and  void,  and  in  support  of 
this  assertion,  they  insist,  that  if  the  design  of  the  judgment 
was  as  is  alledged,  to  obtain  by  way  of  judgment,  security 
for  the  debts  due  by  Brady  to  Richard  E.  Alcock,  Samuel 
Alcock  and  Co.  and  Cartlidge,  that  a  separate  judgment 
would  have  been  confessed  to  each  creditor  for  the  amount 
due  to  him;  and  that  the  omission  to  pursue  that  course,  is 
evidence  of  a  fraudulent  design. 
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Is  the  inference  warranted  by  the  facts  and  circumstances 
under  which  the  judgment  before  us  was  rendered,  is  the 
question  we  are  to  consider  ?  Richard  E.  Alcock,  we  assume, 
was  the  authorized  agent  of  Samuel  Alcock  and  Co.  and 
Charles  Cartlidge,  in  obtaining  the  judgment  designed  to 
secure  the  debts  due  to  himself,  and  his  principals.  His  de- 
sign doubtless  was,  it  ought  to  have  been,  so  to  arrange  the 
matter,  that  each  of  the  three  creditors  should  come  in  pari 
passu,  in  reaping  the  benefits  to  be  derived  from  the  security 
about  to  be  taken,  for  the  preservation  of  their  claims.  So 
far  from  the  mode  adopted  to  carry  out  the  design,  being  any 
evidence  of  fraud,  it  is  strong  evidence  that  the  agent  in- 
tended to  act  with  perfect  fairness  and  justice  in  the  transac- 
tion ;  nay,  it  is  the  only  mode  in  which  he  could  have  done 
so,  consistently  with  his  duty  to  himself  and  his  principals. 
If,  as  has  been  suggested,  he  had  obtained  a  separate  judg- 
ment for  each  creditor,  that  mutuality  and  perfect  equality  of 
benefits,  which  was  in  the  contemplation  of  the  parties,  would 
in  all  human  probability  have  been  frustrated ;  a  field  would 
have  been  opened  for  a  race  of  diligence  between  three  judg- 
ment creditors,  which  would  have  operated  injuriously  to  Bra- 
dy, and  was  never  contemplated  by  him  or  his  creditors  to 
whom  the  security  was  to  be  given.  In  taking  the  one  judg- 
ment instead  of  the  three  suggested,  Alcock  acted  in  good 
faith  both  towards  his  principals  and  Brady;  and  their  other 
creditors,  in  this  respect,  have  no  right  to  complain  of  the 
course  which  has  been  pursued. 

It  is  also  contended  that,  the  judgment  is  fraudulent  and 
void  as  against  the  other  creditors  of  Brady,  because  the  note 
of  $20,000,  on  which  it  was  rendered,  was  not  given  for 
a  debt  bona  fide  due  from  Brady  to  Alcock,  and  that  this  fact 
being  established,  the  note  is  thereby  impeached  for  fraud, 
and  it  is  incompetent  to  offer  testimony  to  sustain  it  by  show- 
ing that  it  was  given  in  part  for  a  debt  to  Alcock,  and  for  the 
residue  on  account  of  debts  due  by  Brady  to  Charles  Cartlidge 
and  to  Samuel  Alcock  and  Co.  The  sole  object  of  the  note  as  is 
satisfactorily  shewn  by  the  proof  in  the  record,  was  to  faciH- 
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tate  the  entry  of  the  judgment,  which  Brady  had  agreed  to 
confess,  as  a  security  for  the  three  debts  referred  to,  which 
debts,  by  the  testimony  admitted  in  the  cause,  coupled  with 
the  confession  of  the  judgment,  we  think  are  sufficiently  estab- 
lished. The  note  upon  its  face,  does  not  in  terms  say,  that 
it  was  given  for  a  debt  due  from  Brady  to  Alcock,  but  simply 
promises  to  pay  Richard  E.  Alcock  the  sum  of  $20,000  for 
value  received ;  as  respects  its  validity  it  is  wholly  immaterial 
whether  the  note  was  given  for  a  debt  due  to  Alcock  alone, 
or  was  given  to  him  as  the  authorized  agent  of  Cartlidge  and 
Samuel  Alcock  and  Co.  (of  which  authority  we  think  the  record 
furnishes  sufficient  proof)  for  the  purpose  of  obtaining  the 
judgment  rendered  to  secure  the  payment  of  their  debts. 
But  it  is  insisted  in  behalf  of  the  appellants,  that  the  testimony 
offered  by  the  appellee,  in  relation  to  the  judgment  and  note 
on  which  it  is  founded,  is  inadmissible,  because  you  cannot 
offer  evidence  to  add  to  or  contradict  a  deed,  much  less  can 
you  do  so  in  relation  to  a  record,  which  is  of  much  greater 
solemnity ;  no  evidence  was  adduced  to  add  to  or  contradict 
the  record.  It  was  not  offered  to  prove  that  the  judgment 
was  not  rendered  on  the  promissory  note,  and  thus  impeach 
the  verity  of  the  record ;  but  the  appellants  having  offered 
evidence  to  contradict  the  statement  in  the  note,  that  it  was 
given  for  value  received,  and  alleging  that  it  was  wholly 
fictitious,  without  consideration,  and  fraudulent ;  the  appellee, 
in  perfect  consistency  with  both  note  and  judgment,  offered 
the  evidence  on  his  part,  to  show  that  the  transaction  was 
bona  fide,  and  not  fictitious,  without  consideration  and  fraud- 
ulent, as  was  alleged ;  and  to  do  this,  he  offered  proof,  not 
contradicting  the  note,  not  showing  a  different  consideration 
from  that  expressed  in  it,  but  showing  what  in  point  of  fact 
was  the  value  received,  which  the  note  upon  its  face  alleged 
to  have  been  the  consideration  for  which  it  was  given.  There 
surely  on  this  point  is  no  analogy  between  the  case  before  us 
and  that  of  Betts  and  wife  vs.  the  Union  Bank  of  Maryland, 
1  Har.  and  Gill,  lib,  and  the  other  like  cases  which  have 
been  cited,  where  the  testimony  objected  to,  was  adduced  to 
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prove  a  consideration  of  an  entirely  different  nature  from  that 
expressed  in  the  deed. 

It  is  further  urged,  that  the  judgment  is  fraudulent  and 
void  against  the  other  creditors  of  Brady,  because  the  debts, 
to  secure  the  payment  of  which  it  was  given,  were  not  merged 
in  the  judgment,  nor  were  releases  or  receipts  given  therefor. 
There  is  no  weight  in  this  objection.  The  judgment  did 
operate  as  a  merger  or  extinguishment  of  the  debt  due  to 
Richard  E.  Alcock.  After  its  rendition  he  could  prosecute 
no  suit  upon  his  original  cause  of  action.  But  as  respects 
the  claims  of  Cartlidge  and  Samuel  Alcock  and  Co.  it  was 
no  merger  or  extinguishment,  but  a  mere  collateral  security 
for  the  payment  thereof,  and  did  not  impair  the  rights  of  those 
creditors  to  prosecute  any  remedy  at  law,  or  in  equity,  which 
previous  to  the  judgment  they  might  have  sustained.  It  is, 
however,  wholly  immaterial  whether  the  judgment  was  an  ex- 
tinguishment of  those  claims  or  not,  or  was  a  mere  collateral 
security  for  their  payment,  in  neither  event  should  such  receipts 
or  acquittances  have  been  given. 

The  appellants  also  insist,  that  the  judgment  is  fraudulent 
and  void  against  the  other  creditors  of  Brady,  because  it  adds 
a  new  debt  of  $20,000  to  those  already  owing,  in  as  much  as 
it  did  not  extinguish  the  claims  on  account  of  which  it  was 
entered,  and  no  releases  or  discharges  being  given  therefor, 
payment  might  be  enforced  both  of  the  amount  of  the  judg- 
ment and  of  the  claims  for  which  it  was  given.  But  the 
conclusion  which  has  been  drawn,  is  not  warranted  by  the 
premises ;  the  payment  of  both  cannot  be  enforced.  By  satis- 
fying the  judgment,  the  claims  are  extinguished,  and  by  dis- 
charging the  claims,  the  judgment  is  satisfied.  It  is  likewise 
insisted,  that  if  the  judgment  was  paid,  neither  Brady  nor  his 
creditors  could  have  proved  for  what  debts  it  was  rendered. 
Brady  well  knew  for  what  debts  the  judgment  was  entered 
as  a  security,  and  his  omission  to  take  some  written  evidence 
thereof,  or  to  provide  some  means  of  proving  the  same,  would 
not  make  fraudulent  and  void  a  judgment,  in  all  other  respects 
unimpeachable. 

32  v.10 
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This  court  must  pronounce  the  law  upon  the  facts  as  they 
appear  in  the  record,  and  cannot  set  aside  a  judgment  as 
fraudulent,  all  the  facts  and  circumstances  in  relation  to  which 
being  proved,  shew  it  to  be  otherwise,  merely  because  the 
means  of  obtaining  such  proof  in  some  future  case  may  not 
be  within  the  reach  of  the  party  complainant.  But  the  diffi- 
culty apprehended  is  not  insurmountable,  a  bill  of  discovery 
will  readily  remove  it. 

There  is  no  foundation  for  the  impeachment  of  this  judg- 
ment, on  the  ground  that  if  Alcock  were  to  receive  and  waste 
the  amount  due  thereon,  the  debts  due  to  Cartlidge  and  Sam- 
uel Alcock  and  Co.  would  still  remain  in  full  force  against 
Brady,  such  receipt  by  Alcock  works  the  immediate  extin- 
guishment of  those  debts,  and  no  subsequent  misapplication 
of  it  can  ever  revive  them;  nor  is  there  more  weight  due  to 
the  objection  raised  by  the  appellants'  counsel,  that  the  trust 
upon  which  Alcock  holds  the  judgment,  ought  to  have  ap- 
peared upon  the  record,  and  cannot  be  proved  by  parol. 
There  is  no  principle  of  law  which  requires  such  an  entry 
upon  the  record,  or  prohibits  the  proof  of  such  a  trust  by  oral 
testimony.  The  cases  referred  to  in  the  argument  rest  entirely 
on  the  express  provision  of  the  statute  of  frauds,  and  have  no 
bearing  upon  the  question  on  which  they  were  cited. 

From  an  attentive  examination  and  consideration  of  all  the 
evidence  introduced  into  the  record,  we  are  satisfied  that 
there  was  no  fraud  in  the  judgment  rendered,  or  the  means 
used  in  obtaining  it. 

The  next  point  on  which  the  appellants  claim  a  reversal  of 
this  decree  is,  that  the  execution  is  fraudulent,  as  having  been 
issued  after  the  payment  of  Cartlidge' s  debt;  even  suppos- 
ing that  the  judgment  is  not  fraudulent,  execution  issued  for 
the  whole  amount  of  the  judgment,  the  payment  made  of 
Cartlidge^s  debt,  not  being  endorsed  thereon,  as  it  should 
have  been.  The  simple  fact  of  issuing  an  execution  for  more 
than  is  due  on  a  judgment,  does  not  per  se  render  the  execu- 
tion fraudulent  and  void.  It  is  by  the  quo  animo  with  which 
it  issued,  that  its  validity  is  to  be  tested,  if  issued  with  a 
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fraudulent  intent  it  is  void,  but  if  issued  bona  fide  it  is  not 
void,  and  will  be  available  to  the  plaintiff  to  the  extent  of  the 
debt  remaining  due  on  the  judgment.  HollingswortW 's  adm'r 
vs.  Floyd,  et  «/,  2  Har.  and  Gill,  87,  and  Rudd  and  Miller  vs. 
Schlatter  and  Gilman,  1  Littell,  19.  There  is  nothing  in  the 
record  from  which  any  fraudulent  design  could  be  imputed 
to  the  appellee,  in  issuing  the  execution  complained  of.  The 
proof  in  the  cause  repels  all  idea  of  collusion  between  him 
and  the  defendant,  the  appellants  therefore  are  entitled  to  no 
relief  on  the  ground  of  fraud  in  issuing  the  execution. 

The  last  point  raised  by  the  appellants  is,  that  the  proper- 
ty taken  under  the  execution  was  not  legally  the  property  of 
Brady,  and  that  equitable  interests  in  personal  property  are 
not  the  subjects  of  an  execution,  and  consequently,  that  the 
execution  in  this  case  ought  to  be  set  aside.  With  the  appel- 
lants' premises  on  this  point  as  legal  propositions,  we  see  no 
reason  to  find  fault,  but  to  his  consequence  or  conclusion  as 
regards  the  exercise  of  the  authority  of  a  court  of  equity,  we 
must  be  permitted  to  object. 

It  cannot  be  denied  as  a  legal  principle,  that  a  debtor's 
equitable  estate  in  personal  property  cannot  at  law  be  seized 
and  sold  under  a  fieri  facias.  The  usual  mode  by  which  a 
creditor  pursues  such  interests  of  his  debtor,  and  makes  them 
available  for  the  payment  of  his  debt,  is  to  issue  a  fi.fa.  and 
place  it  in  the  hands  of  the  sheriff,  and  cause  it  to  be  levied 
or  returned,  thus  showing  that  his  remedy  at  law  has  failed  ; 
by  which  acts  of  diligence  he  acquires  in  the  eye  of  a  court 
of  equity,  a  priority  of  right,  or  preference  to  the  debtor's  in- 
terest in  the  property,  from  the  time  his  execution  was  placed 
in  the  hands  of  the  sheriff,  and  upon  application  to  a  court  of 
equity,  he  will  be  permitted  to  come  in  and  redeem  the 
prior  incumbrance,  and  have  a  decree  for  the  sale  of  the  pro- 
perty thus  disencumbered,  for  the  payment  as  well  of  the 
amount  of  the  incumbrance,  as  of  the  execution  debt ;  or  as 
is  a  more  proper  course  of  proceeding,  he  will  obtain  a  decree 
without  any  clause  of  redemption  for  a  sale  of  the  absolute 
property ;  first  to  pay  off  the  incumbrance,  and  then  the  credi- 
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tors'  execution.  The  property  levied  on  in  the  case  under 
consideration,  is  wholly  inadequate  to  pay  the  appellees,  the 
preferred  creditors'  debt.  The  appellants,  therefore,  have  no 
right  to  ask  a  court  of  equity  to  set  aside  the  proceedings 
under  the  execution ;  they  have  no  interest  in  the  subject 
matter;  courts  of  equity  never  interfere  to  set  aside  proceedings 
at  law,  but  at  the  instance  of  those  whose  interests  are 
affected  by  them. 

But  there  is  another  ground  upon  which  such  interference 
should  be  refused.  A  court  of  equity  will  always  ratify  and 
confirm  that  when  done,  which  as  a  matter  of  course,  if  pre- 
viously applied  to,  it  would  have  ordered  to  be  done.  If 
after  the  levy  and  before  the  sale  under  the  execution  in  ques- 
tion, the  court  had  been  called  on  by  the  appellee,  to  decree 
the  sale  of  the  property  seized  under  the  execution,  the  re- 
lief asked  for  would  have  been  unhesitatingly  granted.  The 
sale  then  having  been  made  by  the  appropriate  legal  officer, 
so  far  from  setting  aside  the  proceedings  under  the  execution, 
the  court  if  applied  to  for  that  purpose,  had  it  been  necessary, 
would  have  decreed  the  ratification  of  the  sale  which  had  been 
made.  Upon  this,  the  last  point  of  the  appellants,  see  the 
cases  of  Venable  and  McDonald  vs.  the  Bank  of  the  United 
States,  2  Peters,  107,  and  McDermott  vs.  Strong,  4  John's  C. 
R.  691. 

The  views  which  we  have  already  expressed  upon  the 
points  raised  by  the  appellants,  render  it  unnecessary  for  us 
to  examine  or  decide  the  objections  to  several  of  those  points 
suggested  by  the  appellee,  upon  the  pleadings  and  issues,  &c. 
in  the  cause,  or  to  determine  the  question  as  to  the  validity  of 
the  deed  to  Chapman  and  Erskine,  under  the  statute  of  Eliza- 
beth. 

The  decrees  of  the  county  court  in  the  cases  of  Harris  and 
Chauncey  vs.  Alcock,  and  Chapman  and  Erskine  vs.  Alcock 
and  others,  are  affirmed  with  costs  in  this  court  and  the  court 
below. 

DECREE   AFFIRMED. 
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Israel  Pierce,  adm'r  of  Humphrey  Pierce,  and  others 
vs.  Luke  Tiernan  and  others. — December,  1838. 

D.  and  P.  shipped  a  cargo  on  a  foreign  voyage  on  joint  account,  in  the  name 
of  D.;  after  the  vessel  sailed,  D.  assigned  his  undivided  moiety  for  the  bene- 
fit of  creditors,  and  the  return  cargo  came  to  the  hands  of  his  trustees. 
They  refused  to  pay  P.  more  than  his  undivided  moiety  of  the  proceeds  of 
the  return  cargo,  but  it  appearing  that  in  fact  he  had  paid  more  than  his 
moiety  on  account  of  this  partnership  transaction,  and  with  a  view  to  it,  it 
was  held,  upon  a  bill  filed  against  the  trustees,  of  which  he  was  one,  that 
he  had  a  lien  on  D's  moiety  of  the  proceeds  for  his  re-imbursement. 

Advances  made  by  one  party,  interested  in  a  proposed  joint  adventure  in  mer- 
chandise, for  and  on  account  of  the  adventure,  to  another  party  also  inter- 
ested therein,  in  whose  name  the  operation  was  conducted,  are  equivalent 
in  every  equitable  view  to  an  actual  purchase  of  the  merchandise  bought 
for,  and  by  which  the  transaction  was  carried  on. 

The  excess  of  one  partner's  advances  over  those  of  the  other,  constitutes  a 
preferred  claim  upon  the  partnership  property  or  its  proceeds. 

The  creditors  of  a  partnership  are  to  be  first  paid  out  of  partnership  effects. 

Per  Bland,  Ch. 

Appeal  from  Chancery. 

The  bill  in  this  cause  was  filed  on  the  5th  of  March,  1825, 
by  Humphrey  Pierce,  (intestate  of  the  appellants,)  and  al- 
leged, that  a  short  time  prior  to  the  9th  December,  1799,  a 
certain  William  Duncan  being  the  owner  of  a  brig  called  the 
Betsey  and  Peggy,  sold  to  the  complainant  one-half  of  said 
vessel  for  $3,150,  and  the  said  Duncan  and  complainant 
having  agreed  to  be  jointly  interested  in  a  cargo  to  be  shipped 
on  board  said  brig  to  Saint  Domingo,  the  said  Duncan  was 
authorized  to  purchase  a  cargo  for  her  on  joint  account ;  that 
he,  on  the  9th  December,  1799,  purchased  from  complainant 
as  a  part  of  said  cargo,  to  be  shipped  on  joint  account,  as 
aforesaid,  goods  to  the  amount  of  $19,389  61,  and  also  pur- 
chased from  others  goods  to  the  value  of  $12,923  34,  making 
the  cargo  shipped,  as  aforesaid,  $32,312  95,  exclusive  of 
insurance  and  other  charges,  of  which  the  complainant  ac- 
tually paid  for  said  cargo,  the  sum  of  $29,448  08,  and  also 
$3,350  50,  as  will  appear  by  promissory  notes  in  his  posses- 
sion, given  by  him  to  and  in  favour  of  said  Duncan,  and  since 
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paid  by  complainant,  that  said  brig  sailed  on  her  voyage,  and 
previous  to  her  return  the  said  Duncan  having  been  unfortunate 
in  his  business,  made  an  assignment  of  his  estate  to  a  certain 
James  Dall,  (since  deceased,)  Luke  Tiernan,  Archibald  Stew- 
art, and  complainant,  in  trust  for  certain  of  his  creditors  ;  that 
the  said  Duncan,  without  the  knowledge  or  consent  of  com- 
plainant, made  or  procured  to  be  made  the  invoices  and  bills 
of  lading  for  the  cargo  aforesaid,  in  his  said  Duncan's  name, 
so  that  the  same  appeared  as  his  property,  but  in  the  inden- 
ture aforesaid,  he  only  transferred  to  said  trustees  one  undi- 
vided moiety  of  said  vessel  and  cargo,  and  the  proceeds 
thereof,  stating  that  the  remaining  moiety  belonged  to  com- 
plainant ;  that  on  the  return  of  the  vessel,  James  Dall,  who 
was  at  that  time  the  acting  trustee,  to  whose  management  his 
co-trustees  had  committed  the  business  of  the  said  Duncan, 
took  possession  of  said  vessel  and  cargo  without  the  consent 
of  complainant,  and  after  disposing  of  the  same,  accounted  to 
complainant  for  one-half  of  the  nett  proceeds  thereof,  and 
nothing  more,  contending  that  complainant  had  no  lien  on 
the  remaining  one-half  of  said  cargo  for  re-imbursement  of 
the  money  expended  by  him  in  the  purchase  thereof,  but  as 
regarded  said  sum  so  expended  beyond  the  value  of  the  com- 
plainant's one-half  of  said  vessel  and  cargo,  he  was  to  be 
considered  as  a  creditor  of  said  Duncan,  and  would  be  only 
entitled  to  a  dividend  from  such  effects  of  said  Duncan  as 
would  remain  after  the  full  payment  of  the  preferred  claims 
provided  for  in  his  indenture  of  trust ;  that  said  Dall  refused 
to  pay  complainant  his  advances  for  Duncan,  or  any  thing 
beyond  the  half  part  of  the  proceeds  of  said  cargo,  but  that  he 
ultimately  expected  to  recover  his  right  in  the  premises  ;  the 
bill  then  proceeded  to  allege  the  death  of  said  Dall ;  that  the 
complainant  had  other  claims  as  a  general  creditor  of  Duncan, 
and  that  there  were  funds  in  the  hands  of  the  trustees  still 
undistributed,  and  prayed  process,  &c.  a  discovery  and  ac- 
count of  the  trust  funds,  payment  of  his  advances  upon  the 
joint  adventure  out  of  the  proceeds  thereof,  and  relief  generally. 
The  complainant  exhibited  with  his  bill  an  indenture  of 
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the  14th  February,  1800,  between  William  Duncan  of  the 
one  part,  and  James  Dall,  Luke  Tieman,  Humphrey  Pierce, 
and  Archibald  Stewart  of  the  other  part,  which  conveyed  all 
the  said  Duncan's  estate  in  trust  for  such  of  his  creditors  as 
should  sign  and  seal  the  said  deed  within  thirty  days,  towards 
payment  of  their  several  claims.  The  recitals  of  the  property 
conveyed,  included  "one  undivided  moiety  of  the  cargo 
lately  shipped  on  board  the  brig  Betsey  and  Peggy  by  the 
said  William  Duncan,  also  one  moiety  of  all  sums  for  which 
it  had  been  already  sold  or  may  hereafter  sell  for,  as  also  one 
moiety  of  the  proceeds,  or  the  property  purchased  with  such 
proceeds;  the  other  half  of  said  cargo  being  the  property 
of  Humphrey  Pierce"  in  trust,  first  to  pay  certain  specified 
creditors,  (of  whom  the  said  Humphrey  Pierce  was  not  one ;) 
then  as  indemnity  for  said  Duncan's  special  bail,  his  securities 
on  bond  to  the  United  States,  then  as  to  the  balance,  that  it 
shall  be  distributed  amongst  all  the  creditors  of  the  said  Wil- 
liam Duncan,  who  shall  have  signed  and  sealed  these  presents 
within  thirty  days  from  the  date  thereof,  in  equal  proportions, 
and  also  among  certain  named  creditors  who  were  not  re- 
quired to  sign  said  deed.  This  indenture  was  in  terms 
made  to  operate  as  a  release  of  all  rights  in  favour  of  the  gran- 
tor, and  was  signed  by  all  the  grantees  in  their  character  of 
creditors. 

James  Dall,  Jr.  and  Eleanor  Dall,  executors  of  James  Dall, 
in  their  answer,  admitted  the  execution  of  the  deed  of  trust 
by  Duncan,  but  denied  that  their  testator  was  the  sole  acting 
trustee  ;  it  admitted  that  he  acted  as  trustee,  but  are  unable  to 
state  what  funds  he  received  or  what  disposition  he  had  made 
of  them ;  that  they  have  no  knowledge  of  the  trust  except  what 
is  derived  from  a  statement  furnished  to  the  defendants,  by 
one  of  the  representatives  of  the  surviving  partners  of  the  firm 
of  James  Dall  and  Co.,  by  which  it  appears,  that  on  the  15th 
April,  1808,  there  was  due  to  the  said  trustees  from  James 
Dall  and  Co.,  and  not  from  James  Dall  individually,  the  sum 
of  $6,455  23,  and  which  statement  they  filed  with  their 
answer. 
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The  answer  of  Luke  Tiernan  and  Archibald  Stewart  ad- 
mitted, that  Duncan  and  Pierce  were  jointly  interested  in  the 
cargo  of  the  Betsey  and  Peggy,  but  did  not  know  that  Dun- 
can was  authorized  to  purchase  the  cargo  on  joint  account ; 
they  also  admitted,  that  Duncan  purchased  of  complainant  a 
part  of  the  said  cargo  to  be  shipped  on  joint  account,  to  the 
amount  of  $19,389  66;  that  Duncan  purchased  from  other 
persons  to  amount  of  $12,923  34,  making  the  cargo  shipped 
amount  to  $32,313,  but  do  not  know  what  sum  the  complain- 
ant paid  for  the  cargo  or  vessel.  The  answer  then  admitted 
the  assignment  and  its  recitals;  that  all  the  trustees,  includ- 
ing complainant,  acted  in  concert  in  the  execution  of  the 
trust,  and  that  complainant  accepted  and  received  one-half  of 
the  nett  proceeds  of  the  said  joint  adventure  with  a  full  know- 
ledge of  all  rights  he  then  had  or  now  pretends  to  have  in  re- 
ference to  the  other  moiety  thereof,  and  that  the  other  half  or 
moiety  of  the  said  proceeds  was  applied  by  the  said  trustees 
with  the  full  knowledge  and  consent  of  the  complainant,  pur- 
suant to  and  in  conformity  with  the  trusts  created  by  said 
deed  of  assignment,  and  did  not  pretend  to  make  any  claim 
thereon.  The  answer  then  admitted  that  Duncan  did  render 
an  account  to  the  complainant,  by  which  it  appeared  there 
was  a  balance  due  to  him  by  Duncan  on  his  promissory  notes 
of  $9,694  83.  They  have  no  knowledge  of  any  claim  of 
$3,352  50  due  complainant  for  insurance.  The  answer  then 
called  on  complainant  for  an  account  of  the  money  he  had 
received  as  trustee,  and  that  he  was  indebted  to  the  trustees 
$6,775  71,  and  do  not  know  that  complainant  is  a  general 
creditor  of  said  Duncan.  That  Dall  has  funds  which  should 
be  distributed,  and  that  they  have  funds,  viz :  $5,948  23  in 
the  hands  of  Archibald  Stewart,  and  $6,062  24  in  the  hands 
of  Luke  Tiernan,  for  distribution. 

After  these  pleadings  the  parties  proceeded  to  take  proof. 
The  proof  established  six  notes  of  H.  Pierce,  in  favour  of 
William  Duncan,  all  dated  9th  December,  1799,  $13,208  42, 
and  the  following  accounts,  signed  by  Duncan. 
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First  cost  of  Cargo  shipped  on  board  the  Betsey  and  Peggy, 
Nicholas  Gorden,  Master,  for  Cape  Francois,  on  joint 
account  of  Humphrey  Pierce  and  William  Duncan,  each 
one-half  concern. 


Jit. 

(C 

it 

Months. 

4a4| 

9 

8 
5a6 

8 

4 

Days. 

It 

(I 

90 
60 

Humphrey  Pierce,  per  bill, 
George  F.  Warfield,  "       . 
James  Dall  &  Co.       "       . 
John  McNeal,             " 
Stephen  Wan  to,         " 
William  Duguid,        " 
Robert  C.  Boislandry, " 
Jonas  Marean,             " 
Yates  &  Campbell,     "       . 

DolU.      CU. 

,     19,389  66 
.       3,000  00 
1,258  95 
1,920  00 
1,900  00 
1,269  39 
200  00 
2,000  00 
1,375  00 

$32,313  00 

Charges. 

Drayage,   labourage   and 
cooperage,        .         .     $138 

Insurance  on  $20,000,  at 

16  per  ct.  with  policy,  3,202 

Insurance  on  $20,000,  at 
17 £  per  ct.  with  policy,  3,502 

50 

50 

50 

6,843  50 

$39,156  50 

\  for  Humphrey  Pierce,  $19,578  25 
4  for  William  Duncan,     19,578  25 

$39,156  50 

E.  and  O.  excepted. 

Balt.  9th  Dec.  1799. 

Wm.  Duncan. 

33 
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EXHIBIT   No.  2. 
Dk.    Mr.  Humphrey  Pierce  in  account  with  Wm.  Duncan. 

Dec.  9.  To  \  cost  of  the  cargo  shipped  per  the 

brig  Betsey  and  Peggy,  per  account,  $19,578  25 
To  i  of  said  brig,  .  .  .  .  3,150  00 
To  h  of  portage  bill,  ....  175  00 

My  notes  at  10  months,  for  .         .       9,694  83 


1799.  Cr. 

Dec.  9.  By  amount  of  sundry  goods 

for  bill,  .  .  .  $19,389  66 
Note  at  120  days,  for 
Note  at  75  days,  for 
Note  at  5  months,  for 
Note  at  6  months,  for 
Note  at  8  months,  for 
Note  at  9  months,  for 


$32,598  08 


2,000  00 
2,000  00 
2,500  00 
3,202  50 
2,200  00 
1,305  92 
$32,598  08 


E.  and  O.  excepted. 

Balt.  9/A  December,  1799. 

Wm.  Duncan. 

On  the  4th  June,  1835,  the  auditor  reported  the  following 
accounts : 

ACCOUNT  A. 
The    Trustees  of  William  Duncan  in  account  with  Hum- 
phrey Pierce,  complainant. 
Dk.  1799,  Dec.  9.  To  amount  of  goods  furnished  by  Hum- 
phrey Pierce  to  be  shipped  to  St.  Domingo,  on  board 
the  brig  Betsey  and  Peggy,  on  joint  account  of  said 
Duncan  and  Pierce,  as  per  proceedings,    .  $19,389  66 
To  the  seven  promissory  notes  drawn  by  Pierce 

in  favour  of  Duncan,        ....     13,208  42 

$32,598  08 
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Cr.  By  one-half  of  the  brig  Betsey  and  Peggy,  purchased  by 
Pierce  from  Duncan,  and  included  in  notes,     $3,150  00 
By  one-half  of  cost  of  her  outward  cargo,  .         .     19,578  25 
By  one-half  of  portage  bill,      •  175  00 

By  balance  due  Humphrey   Pierce,  for  outward 

cargo,    . 9,694  83 

$32,598  08 


ACCOUNT  B. 

The  adventure  of  brig  Betsey  and   Peggy  in  account  with 

Humphrey  Pierce  and  William  Duncan. 
Dr.    To    Humphrey   Pierce,   for   one-half  of   the   outward 

cargo, $19,578  25 

To  William  Duncan,  do 19,578  25 

$39,156  50 

Cr.  By  amount  of  nett  proceeds  of  return  cargo,  $21,245  10 
By  loss  on  adventure,      .....     17,911  40 

$39,156  50 

ACCOUNT  C. 

The  Trustees  of  William  Duncan  in  account  with  Humphrey 

Pierce,  complainant. 
Dr.  To  balance  of  adventure  due  H.  Pierce,  as  stated  in 

account  A, $9,694  83 

To  one-half  of  insurance  charged  to  complainant, 

and  included  in  the  above  notes  given  by  him 

to  Duncan, 3,352  50 

To  one-half  of  the  nett  proceeds   of  the  return 

cargo  of  Betsey  and  Peggy,      .         .         .     10,622  55 

$23,669  88 
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Cr.  By  one-half  of  the  nett  proceeds  of  the  return  cargo  of 
the  Betsey  and  Peggy,  paid  over  to  complainant  by 
trustees  of  Duncan,  ....  $10,622  55 

By  balance  due  H.  Pierce,  for  which  he  claims  a 
preference  of  the  other  half  of  the  nett  pro- 
ceeds of  the  return  cargo,  .         .         .     13,047  33 

$23,669  88 


ACCOUNT  D. 
Dr.    To  balance   due   Humphrey  Pierce  the   complainant, 
brought  down,         .....     13,047  33 

By  cash  received  by  the  trustees  for  one-half  of  the  nett  pro- 
ceeds of  return  cargo  of  Betsey  and  Peggy,  claimed  by 
complainant,  to  be  applied  towards  the  satisfaction  of 
the  balance  due  him  as  per  contra,    .         .  $10,622  55 

By  balance  due  complainant,  for  which  he  claims 
to  come  in  for  a  distribution  with  the  general 
creditors, 2,424  78 

$13,047  33 


The  auditor  in  his  report  objected  only  to  the  foregoing  ac- 
counts, so  far  as  the  complainant  claimed  credit  for  $3,352  50 
paid  for  insurance.  He  submitted  to  the  chancellor,  that  for 
one-half  of  that  item,  the  complainant  had  a  claim  upon  the 
adventure,  having  paid  the  whole  amount  of  the  insurance  by 
his  notes  to  Duncan,  and  there  being  no  averment  or  proof  that 
Duncan  paid  any  insurance  whatever. 

In  conformity  with  this  view,  the  auditor  stated  another 
account  D,  similar  to  account  C,  in  which  he  only  charged 
the  trustees  for  insurance  $1 ,676  25,  and  thus  reduced  com- 
plainant's preferred  claim  to  $11,  371  08,  and  his  general  claim 
to  $748  53. 

The  defendants  excepted  to  account  A,  on  the  ground  that 
$13,208  42,  the  amount  of  notes  loaned  by  Pierce  to  Duncan, 
entitled  the  complainant  to  come  in  as  a  general  creditor. 
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2.  That  Pierce  ought  to  be  charged  with  the  additional 
sum  of  $1,676  25,  being  half  the  amount  paid  by  Duncan  for 
insurance,  whereas  this  charge  and  item  is  omitted  in  ac- 
count A. 

3.  Objected  to  the  charge  of  insurance  in  accounts  C  and  D. 

4.  Objected  to  accounts  C  and  D,  so  far  as  they  gave  com- 
plainant any  preference  over  the  proceeds  of  the  cargo  of  the 
brig. 

At  March  term,  1837,  the  chancellor  (Bland)  dismissed 
the  bill,  and  assigned  the  following  reasons : 

"It  is  the  opinion  of  the  court,  that  all  the  joint  creditors 
of  the  partnership  of  Humphrey  Pierce  and  William  Duncan 
would  be  entitled  to  be  first  paid  out  of  the  partnership 
effects ;  but  as  there  is  no  satisfactory  proof  of  Humphrey 
Pierce  having  been  a  creditor  of  that  firm,  and  not  merely  of 
William  Duncan,  the  plaintiff  is  not  entitled  to  a  preference  as 
claimed  in  his  bill,  or  to  any  relief  whatever  under  the  plead- 
ings and  proofs." 

From  this  decree  the  representatives  of  Humphrey  Pierce, 
now  complainants  in  the  cause,  appealed. 

The  cause  was  argued  before  Buchanan,  Ch.  J.,  Ste- 
phen, Archer,  Chambers,  Dorsey  and  Spence,  Judges. 

J.  Johnson,  S.  I.  Donaldson,  and  R.  Johnson,  for  the 
appellants. 

This  bill  was  filed  by  the  intestate  of  the  appellants,  on 
the  5th  March,  1825,  against  the  appellees,  the  trustees  of 
William  Duncan,  (who  was  also  made  a  defendant,  but 
whose  name  as  a  defendant  was  afterwards,  by  agreement 
of  parties,  stricken  from  the  bill,)  in  which  the  appel- 
lants' intestate  sought  to  recover  the  entire  proceeds  of  the 
cargo  of  the  brig  Betsey  and  Peggy,  in  preference  to  the  gene- 
ral creditors  of  the  said  Duncan,  and  as  to  the  residue  of  his 
claim,  that  he  should  be  admitted  to  an  equal  distribution 
with  the  general  creditors  of  Duncan. 

The  evidence  will  show,  that  early  in  December,  1799,  the 
said  Duncan  and  Pierce  agreed  to  ship  on  joint  account,  a 
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cargo  of  merchandise  on  board  the  brig  Betsey  and  Peggy, 
to  St.  Domingo.  That  by  their  agreement,  dated  the  13th 
of  that  month,  they  were  each  to  be  concerned  to  the  amount 
of  one-half,  and  that  the  profits  or  loss  arising  thereon, 
was  to  be  divided  accordingly,  and  in  the  same  proportions, 
for  the  returns  made  for  said  cargo. 

By  a  paper  marked  Exhibit  No.  1,  dated  9th  of  December, 
1799,  and  which  is  proved  to  have  been  signed  by  Duncan, 
it  appears  that  the  first  cost  of  the  cargo  was  $39,156  50, 
being  in  merchandise  $32,313,  and  insurance  and  other 
charges  $6,843  50;  and  the  court  will  find  an  admission, 
signed  by  counsel,  that  the  nett  value  of  the  return  cargo  was 
$21,212  50,  exhibiting  a  loss  consequently  of  $17,944 ;  as, 
however,  only  one-half  of  the  insurance  charge  was  effected, 
the  actual  cost  of  the  outward  cargo  was  only  $35,804,  and 
the  loss  $14,591  50.  The  same  paper,  No.  1,  shows  of  the 
merchandise  composing  the  cargo,  Pierce  the  complainant, 
furnished  $19,389  66. 

By  a  paper  marked  Exhibit  No.  2,  dated  the  same  day, 
and  also  proved  to  have  been  signed  by  Duncan,  a  balance 
is  shewn  to  be  due  Pierce  of  $9,694  83,  for  which  Duncan 
gave  Pierce  his  note  at  10  months  from  that  date,  numbered  7, 
and  this  note,  which  has  not  been  paid,  but  was  produced  by 
Pierce,  proved  and  returned  with  the  commission,  constitutes 
a  part  of  the  complainants'  claim,  now  sought  to  be  recovered. 

The  above  balance  of  $9,694  83  is  produced  by  the  follow- 
ing statement  of  the  account,  as  prepared  by  Duncan  himself. 
He  debits  Pierce  with  \  cost  cargo  and  charges,  $19,578  25 
He  debits  \  cost  of  brig  owned  by  Duncan,  .  3,150  00 
He  debits  \  portage  bill,         ....  175  00 

$22,903  25 
He  is  then  credited  with  goods  fur- 
nished by  him,       .         .         .  $19,389  66 
And  6  promissory  notes,  amounting  to  13,208  42 

$32,598  08 


Leaving  a  balance  due  Pierce  of,  .  $9,694  83 
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The  six  notes  given  by  Pierce  to  Duncan,  numbered  from 
1  to  6,  were  all  paid  by  Pierce,  produced  and  proved  under 
the  commission. 

The  merchandise  on  board  the  brig,  other  than  that  which 
Pierce  furnished,  was  $12,923  34. 
The   six  notes  given  by   Pierce  to  Duncan,  were  for  £  of 

this  last  mentioned  merchandise,  being 
One-half  the  cost  of  the  brig,     . 
One-half  the  insurance  charged, 
One-half  portage  bill,         .... 
One-half  charges  on  cargo, 


.  $6,461 

67 

.  3,150  00 

.  3,352 

50 

175 

00 

69  25 

Making  the  precise  amount  of  the  6  notes,  $13,208  42 

The  capital  of  Pierce  then  embarked  in  the  adventure  was, 
1st.  The  merchandise  furnished  by  him,        .  $19,389  66 
2d.    The  \  cost  of  the  residue  of  the  mer- 
chandise,    ......       6,461  67 

3d.    The  \  the  insurance,  (being  all  that  was 

in  fact  paid,) 3,352  50 

4th.  The  \  charges  on  the  cargo,  .         .  69  25 

$29,273  08 


Duncan's  capital  was, 

1st.  The  \  cost  of  merchandise,  other  than  that   which 

Pierce  supplied,  ....  $6,461  67 

2nd.  The  \  charges  on  cargo,         .         .         .  69  25 


$6,530  92 


The  loss  is  shown  to  have  been,  .         .         .  $14,591  00 
And  as  each  was  to  bear  one-half,  the  loss  of 

each  was, 7,295  50 


The  admission  will  show,  that  of  the  proceeds  of  the  return 
cargo,  (being  $21,212  50,)  Pierce  received  but  one-half,  or 
$10,606  25,  the  other  half  being  retained  by  the  trustees  of 
Duncan. 
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By  the  preceding  statement  it  appears,  that  Duncan's 
proportion  of  the  loss  exceeded  his  capital  by  the  sum  of 
$764  83,  and  that  after  deducting  Pierce's  proportion  of  the 
loss  from  the  capital  supplied  by  him,  and  giving  him  the  en- 
tire proceeds  of  the  return  cargo,  (as  ought  to  have  been  done,) 
there  would  remain  due  him  the  like  sum  of  $764  83,  for 
which  he  claims  to  be  considered  as  a  general  creditor  of 
Duncan. 

In  addition  to  this  balance  of  $764  83,  the  complainant 
claims  to  be  a  general  creditor  to  the  amount  of  $3,507  80, 
being  the  amount  of  three  other  notes  of  Duncan,  held  by 
him,  and  numbered  from  8  to  11,  inclusive. 

It  further  appears,  that  on  the  14th  of  February,  1800,  after 
the  vessel  had  sailed  on  the  outward  voyage  and  before  her 
return,  Duncan,  who  was  greatly  embarrassed  in  his  circum- 
stances, executed  to  James  Dall,  Luke  Tiernan,  Archibald 
Stewart,  and  the  complainant,  a  deed  of  trust  for  the  benefit 
of  his  creditors  as  therein  set  forth,  in  which  deed  was  inclu- 
ded his  moiety  of  the  cargo  of  the  said  brig,  it  being  stated 
in  said  deed,  that  the  other  moiety  was  "the  property  of  said 
Humphrey  Pierce." 

The  deed  was  signed  by  complainant  as  a  party. 

The  case  was  referred  to  the  auditor,  who  stated  and  re- 
ported various  accounts,  to  which  the  parties  filed  exceptions, 
and  the  same  having  been  heard  by  the  chancellor,  the  com- 
plainants' bill,  by  his  decree  of  the  16th  of  May,  1837,  was 
dismissed  with  costs. 

From  this  decree  the  complainants  appealed,  and  will  con- 
tend: 

1.  That  there  is  abundant  evidence  to  show  that  Pierce 
was  a  creditor  of  the  partnership,  and  as  such  was  entitled  to 
be  paid  out  of  its  funds  in  preference  to  the  individual  credi- 
tors of  Duncan. 

2.  That  the  right  of  the  solvent  partner  to  be  paid  the 
excess  of  his  advances  out  of  the  funds  of  the  partnership,  in 
preference  to  the  individual  creditors  of  the  bankrupt  partner 
is  not  confined  to  general  partners,  but  the  rule  is  also  appli- 
cable to  parties  in  particular  adventures. 
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3.  That  the  merchandise  purchased  by  Duncan  in  the  mar- 
ket, was  not  purchased  on  joint  account,  but  on  his  (Dun- 
can's) own  reponsibility,  and  to  make  up  his  proportion  of 
the  cargo,  and  consequently  the  persons  who  sold  the  goods, 
if  they  have  not  been  paid,  are  not  creditors  of  the  partnership, 
but  of  Duncan  alone. 

4.  That  the  right  of  Pierce  to  the  preference  claimed,  is 
not  affected  by  his  becoming  a  party  to  the  trust  deed  of  14th 
of  February,  1800. 

5.  That  for  the  balance  of  the  excess  of  capital  furnished 
by  Pierce,  more  than  Duncan,  after  paying  the  former  the 
whole  proceeds  of  the  return  cargo,  as  should  have  been 
done,  he  is  to  be  regarded  as  a  general  creditor  of  Duncan's 
estate,  and  for  such  balance,  and  the  amount  of  the  notes 
numbered  from  8  to  11,  he  is  to  receive  a  dividend  with  the 
general  creditors. 

6„  It  will  be  further  contended,  that  but  one-half  of  the 
cargo  was  insured,  and  that  the  whole  premium  on  that  half 
was  paid  by  Pierce. 

Mayer  and  John  Scott,  for  the  appellees,  contended : 

1st.  Whatever  might  originally  have  been  the  merits  of 
Humphrey  Pierce's  claim  against  the  fund  in  question,  his 
preferred  rights  were  extinguished  by  his  becoming  a  party  to 
the  deed  of  trust  of  Duncan,  and  his  releasing  Duncan  on 
the  terms  of  that  deed,  as  one  of  the  general  creditors  of  Dun- 
can, and  his  claim,  particularly  after  such  long  acquiescence, 
cannot  be  entertained. 

2d.  That  the  proceedings  show,  that  if  there  was  a  special 
partnership  between  Duncan  and  Pierce,  there  are  creditors 
of  that  partnership  unsatisfied,  whose  claims  are  to  be  prefer- 
ed  to  any  claim  of  Pierce  on  the  supposed  partnership  fund, 
and  who  appear  among  the  creditors  of  Duncan,  signing  his 
release. 

3d.  There  is  no  evidence  of  any  indebtedness  of  Duncan  to 
Pierce  on  a  joint  adventure,  or  special  partnership  account, 
but  the  testimony  shows  only  a  claim  on  general  account. 
34  v.10 
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4th.  Pierce  had,  under  the  circumstances,  no  preferred 
claim  against  the  proceeds  of  the  adventure  mentioned  in  the 
proceedings,  but  if  he  ever  had,  he  forclosed  himself  of  his 
right,  by  allowing  that  particular  fund  to  be  distributed,  and 
has  no  right,  especially  after  such  a  lapse  of  time,  to  satisfac- 
tion out  of  the  trust  fund  now  in  hand,  which  does  not  arise 
from  that  adventure. 

Chambers,  Judge,  delivered  the  opinion  of  the  court. 

We  think  the  proofs  in  the  cause  establish  the  claim  of  the 
appellant,  against  the  partnership  fund  admitted  to  be  in  the 
hands  of  trustees  of  Wm.  Duncan,  which  claim,  so  far  as  the 
same  was  allowed  by  the  auditor's  report  of  4th  June,  1835, 
as  a  preference  claim  against  the  proceeds  of  the  return  cargo 
of  the  Betsey  and  Peggy,  should  have  been  decreed  to  the 
complainant.  There  is  no  evidence  in  the  cause  to  establish 
any  other  claim  as  a  preference  claim  against  the  proceeds  of 
said  cargo,  and  as  by  the  agreement  of  the  solicitors,  no  ex- 
ceptions can  be  taken  on  account  of  the  want  of  parties,  this 
court  can  only  decide  upon  the  state  of  proof  as  if  it  were 
presented  in  a  cause  in  which  all  persons  whose  interests  may 
be  affected  were  parties  to  the  record,  and  represented  by  the 
solicitors  who  have  assented  to  the  agreement.  This  view  of 
the  case  avoids  any  difficulty  from  the  consideration  that  the 
several  persons  are  not  made  defendants,  from  whom  William 
Duncan  is  said  to  have  purchased  the  goods  constituting  his 
proportion  of  the  outward  cargo. 

Of  these  persons  the  representatives  of  James  Dall  and  Co. 
alone  are  before  the  court,  and  the  proofs  are  not  furnished 
on  which  a  preference  can  be  allowed  against  the  partnership 
fund  for  the  amount  of  their  sales  on  account  of  said  cargo. 

To  the  amount  stated  in  the  auditor's  report  of  4th  June, 
1835,  the  complainant  became  a  creditor  solely  in  virtue  of 
the  partnership  transactions  between  Duncan  and  himself; 
the  advances  made  were  exclusively  for  and  on  account  of 
the  partnership  property  and  risk,  and  equivalent  in  every 
equitable  view  to  an  actual  purchase  by  Pierce  of  the  goods 
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for  and  on  account  of  the  adventure  which  Duncan  should 
have  furnished  ;  Pierce,  in  a  word,  procured  his  own  moiety 
of  the  cargo,  and  then  paid  to  Duncan  (by  giving  his  notes, 
which  were  subsequently  paid  by  Pierce)  one-half  the  amount 
which  Duncan  had  contracted  to  pay  for  the  residue  of  the 
cargo. 

This  payment  to  Duncan  for  a  portion  of  the  cargo  agreed 
to  be  furnished  by  Duncan,  and  the  item  for  excess  of  insu- 
rance paid  by  Pierce,  beyond  his  moiety,  constitute  the  aggre- 
gate of  the  preferred  claim  of  Pierce.  For  the  balance  of 
his  claim,  beyond  the  extent  of  the  proceeds  of  the  return 
cargo  in  the  hands  of  the  trustees,  as  well  as  for  the  other 
claims  due  to  Pierce,  resort  must  of  course  be  had  to  the  other 
assets  in  the  hands  of  the  trustees,  by  a  distribution  to  be 
made  with  the  other  creditors  of  Duncan.  For  these  reasons 
the  court  reverse  the  decision  of  the  chancellor. 

DECREE    REVERSED. 


Nathan  H.  Owings  vs.  James  Owings. — Dec.  1838. 

An  action  for  money  had  and  received,  may  be  maintained,  to  recover  back 
money  paid  under  a  decree,  which  is  subsequently  reversed  by  the  court 
of  Appeals,  and  to  support  the  action,  it  is  not  necessary  to  prove,  that  the 
complainant  recovering  the  decree,  (the  defendant  in  the  action  at  law,) 
actually  received  the  money.  If  he  assigns  the  decree  before  payment  to 
another  for  property,  and  the  payment  is  made  to  his  assignee,  he  is  still 
liable  in  this  form  of  action. 

And  it  is  no  objection  to  the  right  to  recover,  that  the  record  before  the  ap- 
pellate court,  at  the  time  of  reversal,  shewed  the  previous  payment  of  the 
money,  though  it  was  insisted  that  seeing  such  payment,  the  latter  court 
might  itself  have  ordered  restitution. 

But  if  the  decree,  under  which  the  money  was  paid,  was  against  the  plaintiff 
at  law  as  executor,  and  he  claimed  and  obtained  a  credit  for  such  payment 
in  his  accounts  in  the  Orphans  court,  and  the  defendant  at  law,  who  was 
the  complainant  in  Chancery,  was  a  creditor  of  the  plaintiff's  testator,  the 
latter  should  not  be  permitted  to  recover  the  whole  sum  paid  by  him  under 
the  decree,  though  the  accounts  in   the  Orphans  court  settled  by  bim 
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shewed  a  large  over  payment.  It  should  have  been  left  to  the  jury  to  de- 
termine from  the  evidence,  what  amount  of  the  assets  of  the  estate  of  the 
plaintiff's  testator,  were  applicable  to  the  defendant's  claim  against  his 
testator. 

Appeal  from  Frederick  county  court. 

This  was  an  action  of  assumpsit,  commenced  by  James 
Owings  on  the  3d  October,  1833,  against  the  appellant. 
The  declaration  was  for  sundry  matters  and  articles  properly 
chargeable  in  account ;  for  work  and  labour,  money  lent  and 
advanced,  paid,  laid  out  and  expended,  had  and  received, 
and  upon  an  account  stated.  The  defendant  pleaded  non-as- 
sumpsit, on  which  issue  was  joined. 

At  the  trial,  the  plaintiff,  James  Owings,  offered  in  evidence 
the  record  of  an  action  of  assumpsit,  brought  by  Nathan 
Owings  against  Samuel  Owings  and  James  Owings,  as  exe- 
cutors of  Richard  Owings,  commenced  on  the  21st  March, 
1823;  in  which  it  was  so  proceeded  in,  that  the  plaintiff  re- 
covered judgment  for  $795  60,  with  interest  and  costs,  on  the 
21st  October,  1824. 

The  plaintiff  then  further  offered  in  evidence,  the  record  of 
a  certain  bill  in  chancery,  commenced  on  the  8th  February, 
1830,  by  Thomas  Beale  Owings  and  wife,  and  Nathan 
Owings,  and  Henry  Stevenson  and  wife,  against  James 
Owings,  surviving  executor  of  Richard  Owings;  upon  this  bill 
it  was  so  proceeded,  that  Nathan  Owings  recovered  a  decree 
on  the  13th  April,  1830,  against  the  said  James,  as  executor 
of  Richard,  for  $944  83.  The  other  complainant,  Stevenson, 
recovered  a  like  sum.  An  execution  was  sued  out  on  the  30th 
April,  1830,  and  returned  satisfied,  7th  July,  1830.  On  the 
14th  July,  1830,  James  Owings  prayed  an  appeal  from  the 
decree  of  13th  April,  upon  which  appeal  the  decree  of  the 
chancellor  was  reversed,  and  the  bill  dismissed,  without 
prejudice. 

He  further  offered  in  evidence,  that  on  the  30th  day  of 
April,  1830,  a  ca.  sa.  was  issued  by  order  of  the  chancellor, 
of  that  date,  against  the  now  plaintiff,  James  Owings,  the  de- 
fendant in  that  cause,  which  was  directed  to  William  Ball, 
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then  sheriff  of  Baltimore  county;  that  the  said  James  Owings 
was  arrested  under  said  ca.  sa.  on  the  second  day  of  May, 
1830 ;  and  thereupon  paid  to  said  sheriff,  under  said  ca.  sa. 
the  sum  of  $1927  79,  besides  poundage  fees,  which  said  sum 
was  subsequently  paid  by  said  sheriff,  on  the  7th  day  of  July, 
1830,  to  J.  J.  Speed,  Esquire,  one  of  the  solicitors  for  the 
complainants  in  said  suit.  That  the  said  J.  J.  Speed,  on  the 
same  day,  paid  the  sum  of  $1890  90,  in  full  of  said  decree  and 
execution,  except  the  sum  of  $36  89,  costs,  retained  by  him 
as  costs  in  chancery,  to  said  Henry  Stevenson. 

That  at  the  time  of  such  payment,  and  just  before  the  same 
was  made,  the  said  Stevenson  exhibited  to  said  Speed,  the 
following  contract  in  writing,  made  by  and  between  the  said 
Stevenson  and  the  defendant  in  this  case,  the  due  execution 
of  which  was  admitted. 

Articles  of  agreement  made  and  concluded  this  28th  day  of 
April,  1830,  between  Henry  Stevenson,  of  Baltimore  county, 
in  the  state  of  Maryland,  of  the  one  part,  and  Nathan  H. 
Owings,  of  Frederick  county,  in  the  state  of  Maryland,  of  the 
other  part,  witnesseth, — the  above  named  Henry  Stevenson 
agrees  to  deed  to  the  above  named  Nathan  H.  Owings,  in  fee 
simple,  clear  of  dower,  his  part  or  half  of  a  tract  of  land,  on 
Morgan's  run,  in  Baltimore  county,  Maryland,  for  the  consid- 
eration hereinafter  mentioned,  at  any  time  when  called  upon  for 
the  deed,  and  the  said  Owings  agrees  to  assign  all  his  right 
to  a  claim  now  in  the  court  of  chancery,  against  the  execu- 
tors of  Richard  Owings,  deceased,  in  lieu  of  the  above  reci- 
ted land.  Witness  our  hands  and  seals  this  28th  day  of 
April,  1830.  Signed,  Henry  Stevenson, 

N.  H.  Owings. 

The  plaintiff  also  offered  in  evidence  the  last  will  and  tes- 
tament of  Richard  Owings,  deceased ;  by  which  he  devised 
certain  personal  property,  inter  olea,  to  Beale  Owings,  father 
of  the  plaintiff  in  this  action. 

The  plaintiff  then  offered  his  various  accounts,  No.  1  to  10, 
settled  by  him  as  executor  of  Richard  Owings,  with  the 
orphans  court  of  Anne  Arundel  county,  from  1829  to  13th 
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February,  1833,  on  the  last  of  which  he  claimed  (and  it  so 
appeared  by  the  accounts)  to  have  over  paid  the  estate 
$4,731  86.  The  accounts  were  voluminous,  and  comprehen- 
ded a  great  variety  of  items,  both  of  debts  and  credits. 

The  defendant  then  proved  by  Harriett  Ijams,  a  competent 
witness,  that  Mary  Stevenson,  Nathan  H.  Owings,  the  defen- 
dant, and  herself,  were  the  only  children  and  heirs  at  law  of 
the  said  Beale  Owings,  and  that  they  were  all  under  age  at 
the  time  of  her  said  father's  death,  and  that  her  said  father 
left  her  mother,  Cordelia  Owings,  his  widow  at  the  time  of 
his  death.     That  after  the   death  of  her  said  father,  Beale 
Owings,  her  said  mother,  whose  right  it  was  to  administer  on 
the  personal   estate  of   her   said   husband,  the  said  Beale 
Owings,  at  the  instance   and  request  of  the  said  Richard 
Owings,  the  plaintiff's  testator,  agreed  to  let  him  administer 
on  her  said   husband's  estate,  in  consideration  whereof  the 
said  Richard  Owings  agreed  with  her  said  mother,  to  pay  her 
all  the  commissions  which  might  be  allowed  him  by  the  or- 
phans court  of  Anne  Arundel  county,  for  administering  on 
said  Beale  Owings'  estate.     That  after  the  said  Beale  Ow- 
ings'' estate  had  been  settled  up  by  the  said  Richard  Owings, 
the  said  Cordelia  Owings  gave  to  her,  the  witness,  her  claim  to 
one-third  of  the  amount  of  said  commissions  on  said  Richard 
Owings.     That  witness,  some  time  in  the  year  1815,  called 
on  said  Richard  Owings  for  the  same,  and  that  he  paid  her 
the  sum  of  five  hundred  dollars,  and  took  her  receipt  for  the 
same.     That  at  the  time  the  said  Richard  Owings  so  paid 
her,  he  told  her  that  it  was  one-third  of  all  the  commission 
allowed  him  for  administering  on  the  estate  of  her  deceased 
father,  the  said  Beale  Owings,  and  that  he  had  agreed  with 
her  mother  to  pay  her,  for  the  use  of  her  children,  all  the  com- 
mission that  should  be  allowed   him  by  the  orphans  court 
for  administering  on  the  estate  of  the  said  Beale  Owings,  in 
consideration  of  her  said  mother's  permitting  him  to  adminis- 
ter on  the  same. 

He   also  proved   by  competent   testimony,  that   Richard 
Owings  left  a  large  real  estate  at  the  time  of  his  death,  much 
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more  than  sufficient  to  pay  all  his  debts,  including  the  said 
sum,  if  the  same  can  be  considered  a  debt,  so  paid  over  by 
his  said  executor  to  the  sheriff  as  aforesaid,  and  which  is  now 
sought  to  be  recovered  back  by  the  plaintiff  in  this  case. 
And  that  a  decree  in  the  chancery  court  has  passed,  order- 
ing the  same  to  be  sold  for  the  payment  of  the  debts  of  said 
Richard  Owings,  deceased,  and  is  now  in  full  force. 

1st.  The  defendant  by  his  counsel  thereupon  prayed  the 
court  to  instruct  the  jury,  that  if  they  believed  from  the  testi- 
mony in  the  cause,  that  defendant  did  on  the  28th  day  of 
April,  1830,  sell  and  assign  his  interest  to  Henry  Stevenson, 
as  set  forth  in  the  agreement  offered  by  the  plaintiff,  in  evi- 
dence aforesaid,  and  that  he  received  the  said  land,  mentioned 
in  said  agreement,  as  the  consideration  for  said  transfer  of  his 
said  interest,  and  that  the  said  money  received  by  J.  J.  Speed 
from  William  Ball,  the  said  sheriff,  was  paid  over  by  him  to 
said  Stevenson,  and  not  to  the  defendant  in  this  cause,  and  that 
the  said  Stevenson  receipted  to  him,  the  said  Speed,  for  the 
same,  as  herein  before  proved  by  said  Speed,  that  then  the 
plaintiff  is  not  entitled  to  recover,  on  the  ground  that  the  de- 
fendant did  not  receive  the  said  money  from  said  William 
Ball,  the  sheriff,  or  from  said  Speed,  or  said  Stevenson,  or 
the  plaintiff  in  this  case,  which  instruction  the  court  (Shriver 
and  T.  Buchanan,  J.)  refused  to  give,  being  of  opinion  that  the 
transfer  of  the  said  land  by  said  Stevenson  to  the  defendant, 
as  the  consideration  of  the  assignment  of  his  said  right,  as  set 
forth  in  said  agreement,  is  sufficient  in  law  to  entitle  the  plain- 
tiff to  maintain  this  form  of  action,  to  recover  the  amount  so 
paid  to  him ;  to  which  refusal  and  opinion,  the  defendant  by 
his  counsel  prayed  leave  to  except,  and  that  the  court  would 
sign  and  seal  this  his  bill  of  exceptions,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  which 
is  done  accordingly  this  1st  day  of  March,  1837. 

2d.  The  defendant  then,  by  his  counsel,  further  prayed  the 
court  to  instruct  the  jury,  that  if  they  believed  from  the  whole 
of  the  evidence  given  by  the  plaintiff  and  defendant,  as  set 
forth  in  the  first  bill  of  exceptions  in  this  case,  and  which 
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evidence  is  to  be  taken  and  considered  as  forming  a  part  of 
his  second  bill  of  exception,  that  the  money  paid  by  the  plain- 
tiff, and  which  he  seeks  to  recover  in  this  action,  was  paid  on 
a  ca.  sa.  issued  on  said  decree  passed  against  him  in  the  court 
of  chancer}',  and  afterwards  reversed  in  the  court  of  Ap- 
peals, and  that  the  fact  of  such  payment  appeared  to  the  court 
of  Appeals  on  the  said  record  of  said  case  before  them,  as 
now  offered  in  evidence  by  the  plaintiff,  that  then  the  plaintiff 
is  not  entitled  to  recover,  because  the  court  of  Appeals  had  the 
power,  on  the  application  of  the  plaintiff,  to  have  ordered  a 
restitution  to  him  of  the  said  money,  and  because  the  plain- 
tiff cannot  recover  his  claim  in  this  court  as  a  court  of  law, 
founded  as  it  is  upon  the  said  judgment  of  reversal  of  said 
decree  by  the  court  of  Appeals  ;  that  court  being  competent 
to  give  the  plaintiff  all  the  relief  to  which  he  was  entitled,  if 
any,  as  against  this  defendant;  but  which  instruction  the 
court  (Shriver  and  T.  Buchanan,  J.)  refused  to  give,  being  of 
opinion,  and  so  instructed  the  jury,  that  the  plaintiff  may  sue 
in  this  court  as  a  court  of  law,  in  the  present  form  of  action 
adopted  by  him  in  this  case ;  to  which  opinion,  refusal  and 
instruction,  of  the  court,  the  defendant,  by  his  counsel, 
prayed  leave  to  except,  and  that  the  court  would  sign  and 
seal  this,  his  second  bill  of  exceptions,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  which  is 
accordingly  done  this  1st  day  of  March,  1837. 

3d.  The  defendant  further  to  support  the  issue  on  his  part 
joined  in  this  case,  in  addition  to  all  the  evidence  offered  by 
him  and  the  plaintiff,  as  set  forth  and  contained  in  ths  first 
bill  of  exceptions,  signed  in  this  case,  and  which  is  to  be 
taken  and  considered  as  a  part  of  this,  his  third  bill  of  ex- 
ceptions, proved  by  competent  evidence,  that  defendant  in 
this  case  was  born  on  the  10th  day  of  March,  1801.  The 
defendant  also  proved  by  competent  testimony  that  the  sum 
of  $1987  22,  for  which  the  plaintiff,  as  executor  of  said 
Richard  Owings,  claimed  and  obtained  a  credit  in  his  ninth 
account,  passed  in  the  orphans  court  of  Anne  Arundel 
county,  as  money  paid  to  said  William  Ball,  as  the  sheriff  of 
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Baltimore  county,  on  execution  issued  in  Chancery,  at  the 
suit  of  Thomas  B.  Owings  and  others  against  the  deceased's 
estate,  is  the  same  money,  a  part  of  which  the  plaintiff  is 
seeking  to  recover  from  the  defendant  in  this  action.  The  de- 
fendant then,  by  his  counsel,  prayed  the  court  to  instruct  the 
jury,  that  if  they  believed  all  the  aforegoing  testimony,  that 
then  the  plaintiff  is  not  entitled  to  recover,  because  it  is  not 
Contrary  to  equity  and  good  conscience,  for  the  defendant  to  re- 
tain the  money  that  is  sought  to  be  recovered  of  him  in  this 
action ;  which  instruction  the  court  refused  to  give,  and  were 
of  opinion,  and  so  instructed  the  jury,  that  the  facts  and  cir- 
cumstances proved  as  aforesaid,  do  not  constitute  any  defence 
for  the  defendant  in  this  case;  to  which  refusal  and  instruction 
given  by  the  court,  the  defendant,  by  his  counsel,  prayed  leave 
to  except,  and  that  the  court  would  sign  and  seal  this  his  third 
bill  of  exceptions,  and  which  is  accordingly  done  this  first  day 
of  March,  eighteen  hundred  and  thirty-seven. 

The  defendant  below  brought  this  appeal,  and  the  cause  was 
argued  before  Buchanan,  C.  J.,  Stephen,  Archer,  Dorsey, 
Chambers,  and  Spence,  J* 

By  J.  Johnson  and  Speed  for  the  appellant,  and 
W.  Schley  for  the  appellee. 

Archer,  J.,  delivered  the  opinion  of  the  court. 

Differing  in  opinion  with  the  court  on  the  third  exceptiort,- 
the  judgment  is  reversed.  This  court  is  of  opinion,  that  it 
should  have  been  left  to  the  jury  to  determine  from  the  evi-< 
dence  what  amount  of  assets  were  in  the  hands  of  the  execu- 
tors of  Richard  Owings,  applicable  to  the  payment  of  Nathan 
H.  Owings"1  claim  against  said  Richard  Owings''  estate.  To 
the  extent  of  any  assets  found  by  the  jury,  applicable  as  afore- 
said, James  Owings  had  no  right  to  recover  in  this  case. 

judgment  reversed  and  procedendo  awarded* 

35  v,10 
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Pierson  Baldwin  and  others  vs.  Mary  Neale  and  Wil- 
liam Rigdeway,  Adm'rs  of  James  Neale. — Dec.  1838. 

Under  the  acts  of  1795,  ch.  61,  and  1825,  ch.  114,  a  party  issuing  an  attach- 
ment to  compel  the  appearance  of  an  absent  debtor,  must  disclose  upon  the 
face  of  his  proceedings,  that  he  is  a  citizen  of  this  State,  or  of  some  one 
of  the  United  States;  or  an  inhabitant  or  resident  of  the  District  of  Co. 
lumbia,  or  some  one  of  the  territories  of  the  United  States;  and  this  must 
appear  with  reference  to  all  the  plaintiffs  where  there  is  more  than  one. 

Appeal  from  Baltimore  County  Court. 

On  the  21st  September  1833,  the  appellants  obtained  a  war' 
rant  for  an  attachment  from  a  justice  of  the  peace,  directed  to 
the  clerk  of  Baltimore  County  Court.     The  affidavit  on  which 
the  warrant  was  granted,  was  as  follows: 
State  of  Maryland,  Baltimore  city,  to  wit : 

Be  it  remembered,  that  on  the  21st  day  of  September  1833y 
before  me  the  subscriber,  a  justice  of  the  peace  of  the  State 
of  Maryland,  in  and  for  the  said  city,  personally  appeared 
Pierson  Baldwin,  a  citizen  of  the  State  of  Maryland,  and  made 
oath  on  the  Holy  Evangely  of  Almighty  God,  that  William 
Dana  and  Benjamin  Carman  are  justly  and  bona  fide  indebted 
unto  him  the  said  Pierson  Baldwin,  Peter  Levering  and  Thom- 
as W.  Levering,  also  citizens  of  the  United  States,  in  the  sum 
of  $5,212.10,  over  and  above  all  discounts;  and  at  the  same 
time  the  said  Pierson  Baldwin  produced  to  me  the  account  on 
and  by  which  the  said  William  Dana  and  Benjamin  Carman 
are  so  indebted,  which  is  hereto  annexed,  and  the  said  Pierson 
Baldwin  did  also  make  oath  that  he  is  credibly  informed  and 
yerily  believes,  that  the  said  Benjamin  Carman  and  William 
Dana,  are  not,  nor  is  either  of  them  a  citizen  of  the  State  of 
Maryland,  and  that  neither  of  them  doth  not  reside  therein. 

Samuel  Pickering. 

Upon  this  affidavit,  account  annexed  and  warrant  of  attach- 
ment being  produced  to  the  clerk  of  Baltimore  County  Court, 
an  attachment  issued,  accompanied  with  the  usual  process  of 
capias  ad  respondendum. 
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The  sheriff  returned  the  attachment  laid  in  the  hands  of 
James  Neale  23rd  September  1833. 

The  garnishee  appeared  and  pleaded  on  behalf  of  the  de- 
fendants Dana  and  Carman,  non-assumpsit,  and  on  behalf  of 
himself  nulla  bona.  Issues  were  made  up  on  these  pleas,  and 
the  cause  continued  to  the  next  term,  and  for  several  terms 
thereafter,  when  the  death  of  the  garnishee  was  suggested, 
and  the  appellees  appeared,  they  moved  the  court  to  quash 
the  attachment. 

1st.  Because  the  affidavit  on  which  the  said  attachment  was 
issued,  does  not  show  or  aver  that  all  the  plaintiffs  were  citi- 
zens of  any  State,  or  residents  or  inhabitants  of  the  United 
States,  or  of  any  part  of  the  United  States. 

2nd.  Because  the  citizenship  or  residence  of  all  the  plain- 
tiffs in  this  cause,  is  not  sufficiently  averred  in  the  affidavit  on 
which  the  attachment  in  this  cause  issued. 

On  this  motion  the  county  court  quashed  the  attachment 
with  costs  to  the  appellees,  and  the  plaintiffs  below  appealed 
to  this  court 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Dorsey,  Chambers  and  Spence,  J. 

By  Glenn  for  the  appellants,  and 
R.  Johnson  for  the  appellees. 

Spence,  Judge,  delivered  the  opinion  of  the  court. 

A  party  issuing  an  attachment  in  Maryland,  to  make  it  ef- 
ficient, must  show  upon  the  face  of  the  proceedings  that  such 
party  is  a  citizen  of  the  State  of  Maryland,  or  some  one  of  the 
United  States ;  or  an  inhabitant  or  resident  of  the  District  of 
Columbia,  or  some  one  of  the  territories  of  the  United  States, 
or  an  inhabitant  or  resident  of  the  United  States,  under  the 
provisions  of  the  acts  of  1795,  ch.  61,  and  1825,  ch.  114. 
Shivers  vs.  Wilson,  5  Harr.  $  John.  130.  Selby  vs.  Magru- 
der,  6  Harr.  &  John.  454.  Wever  vs.  Baltzell,  6  GUI  Sf  John. 
335. 


276  CASES  IN  THE  COURT  OF  APPEALS 


Stockett  vs.  Jones  and  Wife.— 1838. 


It  does  not  appear  upon  the  face  of  the  proceedings  in 
this  cause,  that  Peter  Levering  and  Thomas  W.  Levering,  two 
of  the  plaintiffs,  are  citizens  of  the  State  of  Maryland,  or  cit- 
izens of  any  one  of  the  United  States ;  or  inhabitants  or  resi- 
dents of  the  District  of  Columbia,  or  any  one  of  the  territo- 
ries of  the  United  States,  or  inhabitants  or  residents  of  the 
United  States. 

The  decision  in  Shivers  vs.  Wilson,  5  Harr.  Sf  John.  130, 
is  conclusive,  that  the  averment  that  the  plaintiffs  are  citizens 
of  the  United  States,  will  not  give  the  court  jurisdiction  under 
the  provisions  of  the  act  of  1795,  ch.  61,  and  in  as  much  as 
a  citizen  of  the  United  States  residing  beyond  the  limits  of  the 
United  States  is  not  within  the  provisions  of  the  act  of  1825, 
ch.  114,  it  follows  as  an  irresistible  conclusion,  that  the  aver- 
ment in  this  case,  that  two  of  the  plaintiffs  are  citizens  of  the 
United  States,  was  insufficient  to  give  the  court  jurisdiction. 
Concurring  with  the  county  court,  we  affirm  the  judgment  with 

COStS.  JUDGMENT  AFFIRMED. 

Porsey,  J.  dissented. 


J.  N.  Stockett,  Ex'r  of  Margaret  Stockett,  vs.  Ethan 
A.  Jones  and  Eliza  Ann  his  wife. — Dec.  1838. 

An  account  passed  by  the  Orphans  Court,  making  an  allowance  to  an  ad- 
ministrator  or  executor,  for  a  claim  due  him  from  his  testator  or  intestate, 
is  prima  facie  evidence  of  the  correctness  of  such  allowance,  and  it  rests 
upon  the  party  contesting  it,  to  outweigh  the  evidence  by  countervailing 
proof. 

The  deposition  of  a  witness,  not  taken  by  consent  or  by  order  of  the  Chan- 
cellor, after  the  commission  had  been  returned,  and  a  decree  to  account, 
and  an  account  stated  by  the  auditor,  cannot  be  used  in  the  appellate  court, 
though  no  exception  to  its  admissibility  was  filed  in  the  Chancery  Court, 
as  required  by  the  act  of  1832,  ch.  302,  sec.  5. 

Appeal  from  Chancery. 

The  bill  in  this  cause  was  filed  on  the  18th  August  1830, 
by  Eliza  Ann  Stewart  (afterwards  Jones),  among  other  mat- 
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ters,  to  vacate  an  allowance  made  to  the  appellant,  for  the 
board  of  his  testatrix  and  her  child,  in  his  settlement  with  the 
Orphans  Court  of  Anne  Arundel  county.  The  complainant 
was  the  residuary  legatee  of  Margaret  Stockett.  The  allow- 
ance was  made  to  the  appellant,  in  an  account  settled  on  the 
28th  November  1828,  in  his  first  and  final  account.  On  the 
20th  January  1837,  the  auditor  stated  an  account,  in  which 
the  allowance  of  the  Orphans  Court  was  rejected,  and  interest 
awarded  thereon  from  the  time  of  its  admission  in  1828.  In 
July  1837,  the  defendant's  counsel  filed  certain  interrogatories 
to  be  answered  by  Ann  Watkins,  which  were  answered,  and 
the  answers  filed  on  same  day,  with  a  memorandum  signed  by 
the  defendants  solicitor  alone,  that  this  deposition  should  have 
the  same  effect  as  if  taken  under  a  commission.  Both  parties 
excepted  to  the  accounts,  and  the  Chancellor,  on  the  3rd  Octo- 
ber 1837,  confirmed  the  audit.  So  much  of  the  proof  as  is 
necessary  to  be  published,  will  be  found  in  the  opinion  of  this 
court. 

The  defendant  in  Chancery  appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorsey,  Chambers  and  Spence,  J. 

By  Alexander  for  the  appellant,  and 
By  Randall  and  Boyle  for  the  appellee. 

Archer,  J.,  delivered  the  opinion  of  the  court. 

The  executor  of  Margaret  Stockett,  the  appellant  in  this 
cause,  had  in  the  Orphans  Court  of  Anne  Arundel  county  ob- 
tained a  credit  for  the  board  of  his  testatrix  and  her  daughter, 
at  that  time  a  child,  from  the  1st  of  January  1816  to  the  1st  of 
July  1822,  with  interest  from  the  first  of  July  1822  to  the  25th 
of  November  1823,  amounting  to  $898.63,  and  the  bill  in  this 
case,  by  the  residuary  legatee  of  Margaret  btockett,  was  among 
other  causes  of  complaint,  filed,  for  the  purpose  of  obtaining, 
in  an  account  which  was  prayed  to  be  taken,  a  recision  of  the 
above  allowance.  The  various  other  matters  in  dispute  between 
the  parties,  having  been  arranged  by  an  agreement  between 
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the  solicitors  of  the  respective  parties,  the  only  subject  left  for 
dispute  was,  the  propriety  of  the  credit  which  the  executor  had 
obtained  for  the  above  account  for  boarding.  The  account 
passed  by  the  appellant  in  the  Orphans  Court  was  prima  facie 
evidence  of  the  correctness  of  the  allowance,  and  the  only 
question  submitted  to  us,  is,  whether  the  evidence  thus  offer- 
ed has  been  outweighed  by  countervailing  evidence  offered  by 
the  appellee. 

Proof  is  offered  of  two  witnesses,  the  sisters  of  the  appel- 
lant, and  also  the  sisters  of  Margaret  Stockett;  by  one  of  whom 
it  is  stated,  that  the  appellant,  at  the  time  he  purchased  her 
undivided  interest  in  a  tract  of  land,  declared  that  he  would 
say  to  her,  as  he  had  said  to  all  his  sisters  upon  purchasing 
their  land,  that  while  he  had  a  home  she  should  always  be 
welcome  to  it;  and  by  the  other,  that  he  would  say  to  her  as 
he  had  said  to  Margaret  Stockett  and  his  other  sisters,  that 
his  home  should  always  be  a  home  to  her.  The  bond  taken  by 
Margaret  Stockett  for  the  purchase  money  of  her  undivided 
interest  in  the  land  sold  the  appellant,  is  dated  on  the  11th 
of  May  1816,  and  shews  the  purchase  to  have  been  made  on 
that  day,  and  was  certainly  calculated  to  induce  the  belief,  that 
his  sister,  who  was  then  living  with  him,  was  not  to  be  charged 
with  board,  as  she  had  then  been  living  with  him  from  the  first 
of  January  preceding,  and  no  attempt  made  at  any  deduction 
from  the  amount  of  the  bond  on  account  of  such  board.  In 
addition  to  this  it  appears  that,  on  the  19th  of  November  1821, 
a  single  bill  was  given  by  the  appellant  to  Margaret  Stockett, 
for  $254.05,  without  any  deduction  for  board,  although  his 
sister  had  been  living  with  him  at  that  time  from  the  first  of 
January  1816,  nearly  six  years.  From  the  aforegoing  circum- 
stances, we  are  inclined  to  think,  it  never  was  the  design  of 
the  appellant  to  charge  his  sister  with  board,  but  that  she  was 
gratuitously  entertained  at  his  house. 

In  arriving  to  the  above  conclusion,  we  have  discarded  from 
our  consideration  the  deposition  of  Ann  Watkins,  filed  on  the 
20th  July  1837,  after  the  evidence  had  been  taken,  the  com- 
mision  had  been  returned,  after  a  decree  had  passed  for  an  ac- 
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count,  and  after  an  account  had  been  taken  by  the  auditor. 
There  was  no  application  whatever  to  the  Chancellor  for  leave 
to  take  the  deposition.  Nor  was  it  taken  with  the  consent  of 
parties.  Indeed  there  is  no  evidence  whatever,  that  the  party 
against  whom  it  was  intended  to  be  used,  had  any  notice,  when, 
where,  or  before  whom,  it  was  to  be  taken,  or  any  notice  that 
it  was  to  be  used  as  evidence  in  the  cause,  unless  the  mere 
filing  might  be  considered  as  such  notice.  That,  however,  we 
think  was  not  notice. 

It  is  true,  no  exception  was  urged  in  Chancery  against  the 
admissibility  of  the  deposition  as  evidence,  but  we  apprehend 
that  the  act  of  1832,  ch.  302,  sec.  5,  does  not  apply  to  a  case 
like  this. 

That  act  presupposes,  that  the  parties  will  be  fully  aware  of 
the  evidence  intended  to  be  used  against  them,  as  they  would 
be  presumed  to  be  in  all  cases  where  evidence  was  taken  un- 
der commission,  or  any  order  of  the  Chancellor,  and  could  not 
apply  to  a  case  situated  as  this  is,  and  to  be  bound,  unless 
exceptions  in  such  a  case  wTere  taken  in  Chancery,  might  lead 
to  very  mischievous  consequences,  and  might  enable  a  design- 
ing party,  to  make  the  act  of  assembly  an  engine  of  oppres- 
sion, instead  of  subserving,  as  it  was  intended  to  do,  the  pur- 
poses of  justice. 

DECREE  AFFIRMED  WITH   COSTS. 


Catharine  Vincent,  Adm'x  of  William  Vincent  and 
others,  vs.  John  G.  Chapman,  Administrator  of  Samuel/ 
Chapman. — December  1838, 

The  proceedings  of  the  vestry  of  a  church,  pledging  its  corporate  funds  to- 
persons  who  might  perform  work,  or  furnish  materials  for  it,  can  impose 
no  personal  liability  upon  the  members  of  the  vestry;  and  an  impression 
subsequently  manifested  by  them,  that  they  had  assumed  a  personal  re- 
sponsibility,  cannot  vary  the  legal  interpretation  of  the  act  upon  which  the 
question  of  responsibility  depends. 
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Appeal  from  Chancery. 

The  bill  in  this  cause  was  filed  by  the  appellee,  against 
Catharine  Vincent  adm'x  of  William  Vincent,  James  J.  Weems 
adm'r  of  John  Weems,  Mary  Chapman  adm'x  of  Henry  H. 
Chapman,  John  J.  Stoddert  and  Horatio  Clagett,  in  Charles 
County  Court,  and  subsequently  removed  to  the  Court  of  Chan- 
cery. The  object  of  the  bill  was  to  recover  from  the  defen- 
dants, certain  sums  of  money  advanced  by  Samuel  Chapman, 
in  and  about  the  erection  and  construction  of  a  church  in  Port 
Tobacco  Parish,  in  Charles  county.  The  parties  set  up  va- 
rious defences,  and  a  great  variety  of  proofs  was  introduced 
in  the  cause,  but  as  the  only  question  decided  in  the  Court  of 
Appeals  was,  whether  the  defendants  were  personally  liable 
under  the  following  resolutions,  and  it  being  ultimately  held, 
that  they  were  not  so  liable,  the  reporters  deem  it  unnecessary  to 
publish  more  of  the  cause  than  is  sufficient  to  illustrate  the 
opinion  of  this  court. 

The  proceedings  which  it  was  supposed  created  a  persona) 
liability  in  the  defendants,  were  as  follows: 

Exhibit  B.  Saturday,  July  29th,  1815.  The  vestry  met 
agreeably  to  notice;  present  the  Rev.  Mr.  Weems,  Samuel  Han-- 
son,  Sen.,  Samuel  Chapman,  William  Vincent,  Horatio  Cla- 
gett, John  Matthews,  John  T.  Stoddert,  and  Henry  H.  Chap-" 
man,  who  resolved,  that  in  order  to  finish  the  church,  the  ves- 
try or  those  of  them  who  will  consent  to  the  plan,  will  agree 
to  complete  the  said  church  on  their  own  responsibility:  and  in 
order  to  reimburse  them  in  the  necessary  expenditures  thereof, 

They  do  further  resolve,  that  when  the  same  shall  be  com- 
pleted, the  pews  shall  be  sold  to  the  highest  bidder,  without 
restriction  on  the  purchaser,  as  to  the  number  of  pews  he  may 
purchase;  and  also,  that  any  benefit  arising  from  the  scheme 
of  a  lottery  in  favour  of  said  church,  shall  exclusively  vest  in 
favour  of  those  persons,  who  may  undertake  to  build  the  said 
church. 

Resolved  further,  that  any  money  now  due  on  subscription, 
or  that  may  hereafter  be  subscribed,  shall  be  paid  to  the  per- 
sons who  may  undertake  to  build  the  said  church,  it  being  un^ 
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derstood,  that  any  balances  due  from  the  vestry,  shall  be  first 
paid  out  of  the  money  due  already  subscribed,  and  not  collect- 
ed, or  collected  and  not  paid  over  to  the  vestry. 

Resolved,  that  to  carry  into  effect  the  within  resolutions* 
Messrs.  H.  H.  Chapman  and  John  T.  Stoddert,  are  appointed 
our  agents,  for  the  purpose  of  managing  the  affairs  of  our  lot- 
tery, with  full  power  to  take  such  steps  as  to  them  may  appear 
expedient  to  the  final  adjustment  of  the  same,  and  thatH.  H; 
Chapman  and  Samuel  Chapman,  shall  negotiate  any.  loans  in 
the  manner  to  them  seeming  best,  which  the  vestry  pledge 
themselves  to  repay  on  such  terms  as  they  may  contract  for  the 
same.  '  We  whose  names  are  hereunto  subscribed  do  agree  to 
exonerate  Samuel  Hanson,  Sen.,  Esq.,  and  John  Matthews 
Esq.  from  any  responsibility  arising  from  the  aforegoing  reso- 
lutions. 

John  Weems,  J.  T.  Stoddert, 

H.  H.  Chapman,  H.  Clagett, 

Samuel  Chapman,  Thomas  A.  Davis* 

William  Vincent, 
Resolved,  that  Samuel  Chapman,  Horatio  Clagett  and  John 
T.  Stoddert,  be  a  building  committee,  with  power  to  contract 
for  workmen,  materials,  &c,  for  the  purpose  of  finishing  the 
church. 

After  answers  and  proof,  the  cause  was  referred  to  the  au- 
ditor, who  reported  a  balance  due  Samuel  Chapman  for  princi- 
pal and  interest  of  $23,696.17.  This  account  was  confirmed 
by  the  Chancellor  (Bland),  who  passed  a  final  decree  against 
each  of  the  parties  for  the  sum  of  $3385.16  with  costs.  From 
this  decree  the  appellants  brought  this  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen* 
Aecher,  Dorsey,  Chambers,  and  Spence,  J. 

By  A.  C.  Magruder  and  JR.  Johnson  for  the  appellants,  and 
T.  S.  Alexander  for  the  appellee. 

Archer,  J.,  delivered  the  opinion  of  the  court. 
The  proceedings  of  the  vestry  of  July  1815,  did  not  con' 
36  v.  10 
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stitute  a  contract,  involving  the  personal  liability  of  the  mem- 
bers of  the  vestry.  It  was  a  corporate  act,  pledging  corpo- 
rate funds,  to  any  one  who  would  on  the  faith  of  those  funds, 
proceed  to  build  the  church. 

The  contracts  with  the  workmen,  and  those  furnishing  ma- 
terials, made  by  committees  of  the  vestry,  of  whom  the  com- 
plainant's intestate  was  one,  as  also  the  subsequent  proceedings 
of  the  vestry,  confirm  the  correctness  of  this  view  of  their  re- 
solutions. 

The  nominal  amount  of  the  funds  within  their  control,  and 
which  it  was  supposed  would  ultimately  be  available,  the  sub- 
scriptions, the  expected  proceeds  from  pew  sales,  and  the  lot- 
tery grant,  was  adequate  to  the  expenditures  contemplated, 
and  doubtless  this  amount  was  at  that  time  expected  to  be  ul- 
timately realized. 

In  such  event,  no  personal  liability  would  have  been  claim- 
ed, because  no  monies  would  be  necessary. 

Unfortunately,  however,  the  total  failure  of  the  lottery  grant 
to  produce  any  pecuniary  advantage,  made  it  necessary  to  the 
appellee's  intestate  to  look  to  other  sources  of  reimbursement, 
for  the  large  expenditures  which  in  his  zeal  for  the  church  he 
had  incurred. 

It  is  certain  that,  after  the  deficiency  was  manifested,  some 
of  the  members  of  the  vestry  appear  to  have  supposed  them- 
selves personally  liable,  but  they  did  not  act  to  fix  that  liabili- 
ty upon  themselves,  and  their  mistaken  opinion  as  to  the  na- 
ture and  extent  of  their  liabilities,  will  neither  vary  the  legal 
interpretation  of  the  instrument  which  is  relied  upon  as  a  con- 
tract, nor  entitle  the  appellee  to  recover  a  claim  not  otherwise 
well  founded. 

For  these  reasons  the  court  must  reverse  the  decree  and  dis- 
miss the  bill. 
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Owings  and  others  vs.  N.  &  C.  Worthington. — Decem- 
ber 1838. 

The  power  vested  in  the  levy  court  or  commissioners  of  counties,  by  act  of 
1834,  ch.  253,  is  the  delegation  of  a  special  authority,  and  proceedings 
under  it  must  display  the  authority  by  which  they  are  had,  or  be  in  con- 
formity thereto,  or  they  are  coram  non  judice,  and  void. 

The  application  for  a  right  of  way  under  this  act,  must  set  forth  such  a  way 
as  it  authorises,  and  to  enable  the  commissioners  to  exercise  any  jurisdic- 
tion over  the  subject,  a  case  must  be  presented  to  them  in  which  they  are 
competent  to  grant  all  the  relief  designed  by  the  act. 

The  commissioners  of  one  county  could  not  grant  a  right  of  way  into  another 
county. 

The  way  to  be  granted  could  not  pass  over  a  public  highway;  it  must  termi- 
nate at  a  public  highway;  and  where  it  terminates  short  of  a  public  high- 
way, for  want  of  jurisdiction  in  the  commissioners  to  grant  the  right,  as 
where  it  reached  the  boundary  of  their  county,  it  will  not  be  sustained  by 
individual  grants  of  a  way  from  that  point  to  a  public  highway  in  an  ad- 
joining county. 

An  application  to  the  Chancellor  to  appoint  an  early  day  for  the  hearing  of  a 
motion  to  dissolve  an  injunction,  is  to  his  discretion,  and  not  the  subject 
of  an  appeal. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  cause,  was  filed  on  the  20th  March  1837, 
by  Noah  Worthington,  alleging  that  in  the  month  of  January 
1836,  Caleb  D.  Owings  and  others,  by  virtue  of  the  act  of 
1834,  ch.  253,  made  their  application  to  the  commissioners  of 
Baltimore  county  to  obtain  a  right  of  way  from  their  farm, 
through  the  lands  of  the  complainant;  that  commissioners  were 
appointed  to  lay  out  said  private  way,  who  discharged  said 
duty,  returned  their  proceedings,  and  a  right  of  way  was  ac- 
cordingly granted  to  said  applicants;  that  an  appeal  was  ta- 
ken therefrom  by  complainant,  and  the  grant  of  said  way  con- 
firmed; that  afterwards  the  said  Caleb  D.  Owings  and  others 
commenced  certain  preparations  for  constructing  a  rail  way  on 
the  ground  laid  off  as  a  private  road  or  way;  that  the  said  parties 
being  warned  to  desist  from  such  construction,  declared  they 
would  proceed  unless  stopped  by  some  legal  authority;  that 
the  application  under  the  act  of  1834,  was  not  for  a  rail  way, 
and  did  not  authorise  it;  that  a  supplement  of  said  act,  at  May 
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1836,  prohibits  the  making,  on  any  such  private  road  or  way, 
of  any  rail  road  or  rail  way,  puts  an  end  to  any  doubt  on  that 
subject.  The  bill  further  alleges,  that  the  said  Caleb  Owings 
and  others  have  again  commenced  to  wrork  on  said  road,  with 
a  view  to  the  constructing  of  a  rail  way;  that  they  are  now 
hewing  timber  and  laying  rails  on  said  road,  having  previous- 
ly graded  a  part  of  said  road ;  they  have  also  raised  an  em- 
bankment three  or  more  feet  in  height,  and  crossing  a  private 
rail  road  on  your  orator's  land,  by  which  he  is  put  to  great  in- 
convenience and  trouble.  The  bill  then  proceeded  to  state 
other  incidental  disadvantages,  which  the  complainants  would 
suffer  by  the  construction  of  the  rail  way,  and  prayed  for  a 
supboena  and  an  injunction  to  desist  from  its  further  construc- 
tion on  the  said  private  way,  &c. 

\Vith  this  bill  was  exhibited  the  proceedings  before  the  com- 
missioners of  Baltimore  county,  and  the  appeal  thereon  con- 
firmed by  Baltimore  County  Court.  The  Chancellor  (Bland) 
thereon  ordered  an  injunction. 

The  appellees  answered  this  bill,  and  claimed  a  right  to  con- 
struct a  rail  way  on  the  private  way  granted,  as  mentioned  in 
the  bill,  from  the  defendant's  stone  quarry  to  the  Patapsco  Falls, 
the  dividing  line  between  Baltimore  and  Anne  Arundel  coun- 
ties, and  from  thence  to  the  Baltimore  and  Ohio  rail  road,  which 
was  located  in  Anne  Arundel  county.  The  other  parts  of  the  an- 
swer necessary  to  be  considered  are  sufficiently  stated  in  the 
opinion  of  this  court. 

At  March  term  1837,  the  defendants  filed  a  petition  praying 
for  an  early  day  for  a  dissolution  of  the  injunction  issued  in 
this  cause,  and  that  the  complainants  should  give  bond  with 
security  to  the  defendants,  to  indemnify  them  from  the  conr 
sequences  of  the  injunction.  This  petition  was  dismissed; 
and  from  this  order  the  petitioners  appealed :  afterwards  an  ap- 
peal was  allowed  by  the  Hon'ble  Stevenson  Archer,  one  of 
the  judges  of  the  Court  of  Appeals,  from  the  granting  of  the 
injunction  in  this  cause,  upon  bond  being  filed — which  being 
filed,  the  defendants  appealed  from  the  order  granting  the  inr 
junction  and  dismissing  the  petition  aforesaid. 
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The  act  of  1834,  ch.  253,  was  entitled  an  act  to  declare  and 
ascertain  the  right  of  the  citizens  of  this  State  to  private  roads 
and  ways. 

"Whereas,  the  citizens  of  this  state  ought  to  have  a  road  or 
way  from  their  farms  and  plantations,  to  places  of  public  wor- 
ship, to  mills,  market  towns,  public  ferries,  and  court  houses, 
and  to  the  public  highway,  and  while  such  benefit  should  be 
extended  to  the  citizens  of  this  State,  it  is  but  just  and  prop- 
er that  it  should  be  granted  with  as  little  injury  or  damages  to 
the  lands  through  which  such  private  roads  or  ways  shall  pass, 
as  may  be  consistent  with  the  convenience  of  the  person  or 
persons  who  may  need  such  private  road  or  way;  therefore,  to 
accomplish  these  objects, 

"Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  Mary- 
land, that  the  levy  court  or  board  of  commissioners,  as  the 
case  may  be,  of  the  several  counties  of  this  State,  on  appli- 
cation of  any  person  or  persons  for  a  private  road  or  way,  shall 
appoint  three  discreet  and  sensible  persons,  not  related  to  either 
of  the  parties,  of  the  county,  who  shall  act  as  commission- 
ers to  lay  out  such  private  road  or  way,"  &c. 

"A  supplement  to  the  act,  entitled,  an  act  to  declare  and  as- 
certain the  rights  of  citizens  of  this  State  to  private  roads  or 
ways. 

"Be  it  enacted  by  the  General  Assembly  of  Maryland,  that 
where  any  private  road  or  way  has  been  or  shall  be  allowed  to 
be  laid  out  under  the  act  to  which  this  is  a  supplement,  nothing 
in  the  said  act  contained  shall  be  construed  to  authorise  the 
making,  upon  such  private  road  or  way,  of  any  rail  road  or 
railway." 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Dorsey,  and  Chambers,  J. 

Dulany  for  the  appellants  contended,  that  the  injunction  in 
the  above  cause  ought  not  to  have  been  granted  upon  the  facts 
set  forth  in  the  bill  of  the  appellee. 

The  ground  relied  upon  in  the  bill,  and  upon  which  the 
Chancellor  must  also  have  relied,  to  support  the  injunction,  is, 
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that  the  right  granted  to  the  Owings  was  for  a  private  road  or 
way  over  the  lands  of  the  appellee,  and  not  for  a  rail  road. 
The  bill  makes  no  objection  to  the  grant  of  a  private  right  of 
way,  nor  does  it  take  any  exception  to  the  jurisdiction  of 
Baltimore  County  Court,  confirming  to  the  Owings  the  road 
which  had  been  located  and  awarded  to  them  by  the  commis- 
sioners of  Baltimore  county.  The  whole  complaint  of  the  bill 
is,  that  a  rail  way  was  in  the  design  of  the  parties,  and  was  in 
the  progress  of  construction,  at  the  time  when  the  bill  was  filed ; 
and  the  question  which  it  makes  is,  whether  a  private  way, 
granted  in  pursuance  of  the  provisions  of  the  act  of  1834,  au- 
thorises the  grantee  to  improve  and  render  it  better  suited  to 
the  purposes  of  transportation,  by  constructing  rails  upon  it. 

The  act  authorises  the  grant  of  the  way  itself,  without  giv- 
ing any  other  description  of  it  than  that  it  shall  not  exceed 
sixteen  feet  in  width,  "clear  of  ditches."  It  does  not  say  that 
it  may  be  gravelled,  or  paved,  or  raised  where  the  ground  is 
low,  by  having  earth  thrown  upon  it,  or  trees  or  bushes  taken 
from  its  route,  or  large  stones  removed  from  its  bed,  but  all 
this  is  implied  in  the  grant  of  the  way  itself,  for  the  object  is, 
that  the  farmer  may  pass  with  facility,  and  carry  his  produce 
or  whatever  he  may  have  to  sell,  to  a  market.  This  object 
surely  could  never  be  attained,  if,  while  the  grant  of  the  road 
should  be  made,  the  means  of  adapting  the  natural  surface  of 
the  earth  to  the  purposes  of  transportation  should  be  denied. 
Of  what  use  would  the  right  of  a  road  be  to  any  one,  who 
should  be  totally  debarred  the  use  of  it,  by  natural  impedi- 
ments,— as  trees,  or  large  stones,  or  an  uneven  or  marshy  sur- 
face? The  right  to  the  road,  and  the  profitable  enjoyment  of 
it,  include  a  right  to  the  use  of  all  the  means  properly  adapted 
to  its  improvement  for  the  purposes  of  transportation.  The 
legislature  seems  to  have  hinted  at  one  means  of  improvement, 
when  it  says,  that  the  road  shall  not  exceed  sixteen  feet,  clear 
oj  ditches;  the  earth  taken  from  which  would  raise  the  level  of 
the  bed  of  the  road,  while  the  ditches  themselves  would  drain 
off  the  water  from  its  surface  and  preserve  it  dry.  The  legis- 
lature do  not  enact  that  the  owner  of  a  private  road  shall  have 
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this  right,  but  they  refer  to  it  as  of  course,  and  as  incidental  to 
the  right  of  way,  and  as  naturally  and  necessarily  belonging 
to  it.  He  who  has  a  road  adjudged  to  run  over  the  grounds 
of  another,  is  not  bound  to  leave  the  surface  of  the  road  in  the 
condition  in  which  it  was  condemned  to  his  use.  He  has,  in 
the  contemplation  of  the  law,  a  power  to  improve  it  for  the  pur- 
poses of  transportation.  The  law,  however,  does  not  direct 
any  particular  mode  of  improvement;  this  is  never  the  subject 
of  legislation,  but  is  left  to  the  judgment  of  the  owners,  to  be 
exercised  according  to  the  nature  of  the  ground  and  the  char- 
acter of  the  property  to  be  carried  over  it.  Why  then  may  not 
rails  be  laid  as  an  improvement  of  a  private  road,  when  the 
object  of  the  owners,  as  stated  in  the  bill  in  this  case,  is,  to 
transport  stone  from  his  quarry,  which  could  be  carried  in  no 
other  way. 

Can  it  be  said  that  the  legislature,  in  passing  the  act  of  1834, 
did  not  contemplate  that  rail  ways  would  be  constructed  on 
private  roads,  and  that  therefore  they  are  illegal?  My  answer 
is,  that  it  does  not  appear  from  the  legislation  of  this  State, 
that  any  particular  mode  of  improvement  of  private  ways  ever 
came  into  their  contemplation,  either  to  be  authorised  or  pro* 
hibited.  They  grant  the  right  of  way;  they  authorise  the  con- 
demnation of  the  ground  upon  full  compensation  to  the  own- 
er, and  leave  it  to  the  person  claiming  the  road  to  adopt  such 
improvements  as  may  best  answer  to  facilitate  transportation 
over  it.  But  this  right  of  improvement  must  be  so  used,  like 
every  other  right,  as  not  to  be  conducted  in  such  manner,  or 
carried  to  such  an  extent,  as  to  injure  the  property  of  others. 
The  bill  in  this  case,  it  is  true,  asserts  that  the  appellee  is  much 
injured,  and  put  to  great  inconvenience,  by  the  rail  road  run- 
ning through  his  farm;  it  does  not,  however,  distinctly  aver, 
and  could  not  with  truth  have  averred,  that  the  injury  and  in- 
convenience of  which  it  complains,  were  increased  by  the  lay- 
ing of  the  rails  upon  the  road.  The  answer  of  the  appellants 
shews  conclusively,  that  the  injury  to  the  appellee  was  lessen- 
ed by  the  addition  of  the  rails. 

But  it  may  be  said  that  the  act  of  1835-6,  ch.  362,  has 
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given  a  construction  to  the  law  of  1834,  as  indeed  it  does,  in 
terras  declaring,  that  the  last  mentioned  act  shall  not  be  con- 
strued to  authorise  the  making  of  a  rail  way  upon  any  private 
road  theretofore  granted. 

Now  the  law  of  1836  was  passed  in  June,  some  time  after 
the  judgment  of  the  court  granting  the  private  road  to  the 
Owings,  and  after  the  road  had  been  partly  completed  and  rails 
constructed  upon  it,  through  the  lands  of  the  appellee. 

If  the  words  of  the  law  of  1836  be  considered  as  embra- 
cing and  prohibiting  the  construction  of  rails  upon  the  road  of 
the  Owings,  has  not  the  legislature  assumed,  in  the  passage  of 
that  act,  a  judicial  power?  Suppose  it  is  conceded,  that  pre- 
vious to  the  passage  of  that  act,  the  Owings  had  not  only  a 
right  to  construct  a  rail  road  over  the  lands  of  Worthington, 
but  had  exercised  this  right,  as  in  fact  he  did,  and  had  nearly 
completed  his  rail  way  over  the  land  of  the  appellee;  now  if 
the  act  of  1836  says,  that  the  law  of  1834  gave  no  such  au- 
thority or  right,  is  not  this  strictly  and  properly  an  exercise  of 
judicial  power,  which  is  expressly  denied  to  the  legislature  by 
the  6th  article  of  the  declaration  of  rights.  But  in  the  inter- 
pretation of  the  law  of  1S34,  the  legislature  and  Baltimore 
county  court  are  directly  in  opposition  to  each  other; — the  an- 
swer shews  that  the  question  of  the  right  of  Owings,  under  the 
act  of  1834,  to  construct  a  rail  way  through  the  lands  of  the 
appellee,  came  before  that  court  in  the  trial  of  Worthington* s 
appeal  from  the  order  of  the  commissioners  of  Baltimore  coun- 
ty, and  was  necessarily  decided  by  the  judgment  pronounced- 
by  the  court  in  that  case.  Now  the  law  of  1834  makes  such 
judgment  final  between  the  parties;  just  as  if  it  had  been  de- 
termined by  the  highest  tribunal  in  the  State.  It  is  true  that 
nothing  is  said  about  a  rail  way  in  the  petition  of  the  Owings 
to  the  commissioners  for  a  private  road  through  the  lands  of 
the  appellee;  but  the  question,  as  to  their  right  to  lay  rails  on 
the  road,  came  up  upon  the  avowal  of  the  parties  at  the  trial,- 
that  it  was  their  design  to  construct  rails  upon  the  road,  and 
witnesses  were  examined  on  both  sides,  as  to  the  additional 
damage  which  would  result  therefrom.     The  court  gave  their 
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judgment  that  the  road  should  be  granted  to  the  Owings,  upon 
the  case  made  by  the  evidence.  Can  the  legislature,  by  direct- 
ing a  different  construction  of  the  act  of  1834,  take  away  the 
road,  or  deny  to  the  parties  a  means  of  improvement  declared 
to  be  properly  within  their  power,  and  without  which  the  road 
would  be  absolutely  worth  nothing  to  them — and  thus  deprive 
them  of  their  rights  and  property,  by  giving  a  construction  to 
the  act  of  1834,  different  from  the  judgment  of  the  court  in- 
terpreting that  law?  This  is  the  exercise  of  a  judicial  power 
by  the  legislature,  and  clearly  contrary  to  the  6th  article  of  the 
bill  of  rights,  and  absolutely  void. 

But  suppose  that  in  the  act  of  1836  the  legislature  did  not 
usurp  judicial  authority,  but  intended  merely  to  exert  their  le- 
gislative power, — still  I  conceive  the  act  would  be  void,  as 
taking  away  the  right  of  the  Owings,  and  depriving  them  of 
the  beneficial  enjoyment  of  their  property,  as  secured  to  them 
by  the  judgment  of  the  court,  under  the  laws  as  they  existed 
at  the  time  of  the  judgment.  As  the  legislature  could  not 
have  authorised  the  condemnation  of  the  property  of  Worthing- 
ton, as  a  road  for  the  Owings,  without  compensation  to  him, 
neither  can  they  deprive  the  Owings  of  their  road,  or  of  any 
rights  incidental  to,  or  connected  with  it,  unless  upon  full  com- 
pensation. To  take  away  the  private  property  of  individuals, 
or  to  deprive  them  of  the  legitimate  means  of  a  profitable  en- 
joyment of  it,  would  equally  violate  those  fundamental  princi- 
ples by  which  the  private  rights  of  property  are  secured  by  the 
fundamental  principles  of  every  free  government.  3  Story's 
Com.    Colder  fy  Bull,  Dallas.    Vanhorn  Sf  Dorance,  2  Dallas. 

I  have  hitherto  supposed,  that  according  to  the  true  con- 
struction of  the  act  of  1836,  it  would  in  terms  apply  to  the 
road  of  the  Owings,  and  have  objected  to  it  upon  the  ground 
of  its  being  oppressive  and  unconstitutional.  But  in  truth  that 
act  does  not  apply  to  the  case  made  in  the  bill,  if  indeed  the 
court  shall  regard  that  law  as  an  act  of  legislation,  and  not  a 
judicial  sentence. 

The  facts  set  forth  in  the  bill,  and  also  in  the  answer,  shew, 
that  before  the  passage  of  the  law  of  1835-6,  the  road  had 
37  v.10 
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been  adjudged  to  the  Owings,  and  that  they  had  completed  it 
in  part,  with  the  rails  constructed  upon  it,  through  the  lands  of 
Worthington. 

Now  the  law  in  substance  forbids  rail  roads  to  be  made  on 
private  roads,  which  have  or  may  be  granted.  It  does  not  di- 
rect that  rail  roads  already  constructed  shall  be  broken  up,  or 
that  those  which  are  in  the  course  of  construction  shall  not  be 
completed;  and  consequently,  it  can  have  no  retroactive  effect 
upon  the  unfinished  road  of  the  Owings.  Courts  will  always 
construe  laws  as  strictly  as  possible,  to  avoid  a  retrospective 
effect,  and  this  rule  is  founded  in  the  principles  of  general  ju- 
risprudence. Devaris  on  Statutes,  9  Law  Lib.  34,35.  "Here 
is  a  vested  right,"  says  Lord  Mansfield,  "and  it  is  not  to  be 
imagined  that  the  legislature  could,  by  general  words,  take  it 
away."  Ibid  35.  The  rail  roads,  then,  against  which  the  sta- 
tute is  directed,  are  rail  roads  to  be  commenced  after  its  pas- 
sage, and  cannot  refer  by  the  rules  of  construction  to  those 
which  are  in  an  unfinished  state  or  nearly  completed,  and  upon 
which  much  labor  and  expense  have  been  employed. 

Should  the  appeal  in  this  case  be  dismissed,  the  appellants 
contend  that  the  injunction  should  not  be  continued  until  final 
hearing,  without  a  bond  by  the  appellee  to  indemnify  the  ap- 
pellants from  any  injury  they  may  sustain  by  reason  of  the  in- 
junction,— the  answer  sets  forth  the  facts,  showing  how  great 
the  damage  is  that  maybe  occasioned  to  the  appellants  by  iri^ 
terrupting  the  completion  of  their  road,  and  indeed  this  suffi- 
ciently appears  from  the  bill  itself;  and  the  act  of  1835,  ch. 
380,  sec.  3,  directs,  that  this  court  "shall  pass  such  order  in 
the  premises  as  to  it  may  seem  right."  Ought  not  the  appel- 
lee then,  as  a  condition  to  the  continuance  of  his  injunction,  to 
be  directed  to  give  bond  with  proper  security  to  indemnify  the 
appellants.  The  Chancellor  erred  in  granting  the  injunction 
without  bond,  and  this  error  I  apprehend  may  be  rectified  or 
remedied  by  the  power  given  to  this  court  under  the  above  act. 

S.  I.  Donaldson  and  R.  Johnson  for  the  appellees. 

This  case  presents  but  two  questions:    First,  Does  the  act 
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of  1834,  ch.  253,  under  which  the  application  for  the  road  in 
the  proceedings  mentioned  was  made,  contemplate  the  making 
of  a  rail  road;  and  Second,  If  it  does,  what  effect  has  the  sul> 
sequent  act  of  May  1835,  ch.  362,  upon  the  proceedings  in 
the  particular  case,  under  the  circumstances  of  the  case  when 
that  act  was  passed. 

A  very  few  remarks  will  put  the  court  in  possession  of  the 
views  of  the  counsel  of  the  appellee  upon  each  question. 

First.  What  is  the  construction  of  the  act  of  1834? 

It  will  not  be  denied  that,  as  far  as  we  have  any  knowledge 
upon  the  subject,  no  private  rail  road  was  ever  before  attempt- 
ed to  be  constructed,  either  under  the  original  act  of  1785,  ch; 
49,  repealed  by  that  of  1834,  or  under  that  act. 

The  character  of  the  road  to  be  made  necessarily  enters  into 
the  estimate  of  the  damages  to  be  sustained  by  the  owners  of 
land  over  which  it  is  to  pass.  A  road  of  the  ordinary  kind, 
offering  little  or  no  difficulty  to  the  owner  of  the  soil  in  pass- 
ing to  and  fro,  graded  in  the  ordinary  form,  and  but  slightly 
varying  from  the  elevation  or  depression  of  the  ground  over 
which  it  traverses,  subjects  the  proprietor  to  little  comparative 
loss,  with  a  road  graded  to  a  level  suited  for  a  rail  road.  For 
that  purpose,  hills  must  be  cut  down;  valleys  filled  up  by  em- 
bankments; the  ground  to  construct  the  embankment  be  ob- 
tained; and,  in  the  general,  necessarily  attended  with  essen- 
tial mischief  to  the  proprietor  of  the  soil. — Passing  from  one 
side  to  the  other  of  the  road  often  rendered  impossible,  and  the 
loss  of  soil  itself  necessarily  greater  than  in  the  case  of  an  or- 
dinary road.  If  the  right  asserted  by  defendants — the  appel- 
lants— exists,  it  is  manifest,  that  without  getting  such  com- 
pensation, (for  the  applicant  is  not  obliged  to  disclose  his  in- 
tention to  make  a  rail  road)  his  property  may  be  taken  from 
him  greatly  to  his  injury.  Beside  this,  if  there  is  a  right  to  lay 
the  rails,  there  is  the  corresponding  right  to  use  the  road,  as 
such  roads  are  usually  used,  and  of  course  the  proprietor  of  the 
ground  may  be  subjected  to  injurious  effects  upon  his  cattle, 
&c,  by  the  use  of  locomotives,  and  to  their  irreparable  an- 
noyance, and  this  without  the  proper  compensation. 
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Second.  What  is  the  effect  of  the  act  of  1835? 

In  the  first  place,  it  is  at  best  a  legislative  interpretation  of 
the  intent  of  the  act  of  1834,  and  strengthens  in  that  view 
what  we  contend  for  upon  the  first  question. 

But,  as  an  independent  enactment,  it  prohibits  the  rail  road 
in  this  case. — Whatever  may  be  the  general  rule  in  the  con- 
struction of  statutes,  that  they  are  to  be  applied  only  prospec- 
tively, the  rule  is  equally  settled,  that  if  the  clear  meaning  of 
its  terms  is  retrospective,  as  much  as  prospective,  they  must 
be  so  construed.  The  cases  upon  this  subject  were  cited  to 
the  court  in  the  case,  argued  at  the  present  term,  of  Laurence 
and  Heister. 

The  words  of  this  act  are  in  this  particular  too  plain  to  ad- 
mit of  doubt.  Is  there  then  any  constitutional  difficulty  in 
applying  the  act  to  this  case?  We  contend  not.  The  pay- 
ment in  part  of  the  compensation  awarded  by  the  county  court, 
and  the  tender  of  the  balance,  gives  no  right  unless  it  is  clear 
that  the  sum  so  awarded  was  adjudged  for  the  loss  to  be  oc- 
casioned not  only  by  the  making  of  a  road,  but  of  a  rail  road. 
If  not,  the  laying  of  the  rails  in  part,  though  perhaps  indepen- 
dent of  the  act  of  1835,  it  might  have  been  done  because  not 
expressly  prohibited,  was  not  such  an  executed  judgment  as 
puts  it  out  of  the  power  of  the  legislature  to  prohibit  the  ma- 
king of  a  road  from  which  the  proprietor  of  the  soil  was  not 
fully  indemnified. 

Dorsey,  Judge,  delivered  the  opinion  of  the  court. 

The  application  in  this  case  is  for  a  private  road  or  way  to 
the  Patapsco  Falls,  to  pass  over  the  same  in  order  to  reach  the 
Baltimore  and  Ohio  rail  road,  which  is  the  nearest  convenient 
public  road  to  the  farm  of  the  petitioner.  The  applicants  also 
state,  that  after  they  cross  the  said  falls,  they  have  obtained  the 
permission  of  all  those  who  own  the  lands  in  Anne  Arundel 
county,  through  which  it  is  proposed  to  carry  said  private  road, 
that  the  same  may  be  made  to  the  said  rail  road  free  of  any 
compensation  for  such  permission.  The  powers  vested  in  the 
levy  court  or  commissioners  by  the  act  "f  J  834.  is  a  deleora- 
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tion  of  a  special  authority,  and  the  proceedings  under  it  must 
display  the  authority  by  which  they  are  had,  and  be  in  confor- 
mity thereto,  or  they  are  coram  nonjudice  and  void.  The  appli- 
cation must  set  forth  such  a  private  road  or  way  as  the  commis- 
sioners or  levy  court  are  authorised  to  grant,  or  they  have  no  ju- 
risdiction over  the  subject  matter,  and  all  their  proceedings  are  a 
nullity.  The  appellants  applied  for  a  private  road  or  way  to 
the  Patapsco  Falls,  which  is  not,  and  could  not  have  been, 
alleged  to  be  a  public  highway,  or  any  other  of  the  places  enu- 
merated in  the  act  of  assembly.  To  warrant  the  action  of 
the  commissioners  to  enable  them  to  exercise  any  jurisdiction 
over  the  subject,  a  case  must  be  presented  to  them  in  which 
they  are  competent  to  grant  all  the  relief  designed  for  the  ap- 
plicants; by  the  act  of  assembly  they  must  have  the  power  of 
granting  the  way  to  the  Baltimore  and  Ohio  rail  road,  or  they 
have  no  power  at  all.  A  case  like  the  present  was  not  con- 
templated or  provided  for  by  the  act  of  assembly.  No  action 
could,  in  such  a  case,  have  been  had  by  the  levy  court  or  com-^ 
missioners  of  Anne  Arundel  county,  and  the  allegation,  that 
the  intervening  land  holders  in  Anne  Arundel  had  granted 
permission  for  the  extension  of  the  private  road  to  the  Balti- 
more and  Ohio  rail  road,  could  not  confer  on  the  commissioners 
of  Baltimore  county,  a  jurisdiction  they  did  not  otherwise  pos- 
sess. Had  a  continuous  way  in  both  counties  been  looked  to  by 
the  legislature,  the  appropriate  means  of  locating  it  would  have 
been  provided.  If  it  be  held  sufficient  to  entitle  a  party  to  a  pri- 
vate road  or  way  to  any  point  or  place  not  specified  in  the  pri- 
vilege granted  by  the  act  of  assembly,  simply  by  the  allegation 
that  trom  that  point  or  place  he  has  permission  of  the  intermedi- 
ate land  holders  to  extend  the  way  to  some  of  the  places  enume- 
rated in  the  law,  all  the  limitations  and  restrictions  as  to  place,, 
in  the  granting  of  private  ways,  become  a  dead  letter,  and  an 
applicant  may  obtain  a  private  way  any  w?here,  without  refer- 
ence to  the  place  or  object  for  which  it  is  granted,  in  direct 
violation  of  both  the  letter  and  spirit  of  the  act  of  assembly. 
An  insuperable  objection  also  to  the  granting  of  the  way,  as 
prayed  for,  is,  that  it  crosses  a  public  highway  before  it  reach- 
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es  the  Patapsco  Falls,  which  the  act  of  assembly  does  not 
warrant.  It  authorises  the  grant  of  a  private  way  to  a  public 
highway,  not  the  crossing  and  going  beyond  it.  The  only  re- 
maining ground  of  appeal  from  the  proceedings  of  the  Chan- 
cellor is,  the  dismissal  of  the  appellant's  petition,  praying  for 
the  appointment  of  an  earlier  day  for  the  hearing  of  the  motion 
to  dissolve  the  injunction,  and  for  an  order  on  the  appellee  to 
file  an  injunction  bond.  The  appellants  having  appeared  in 
the  Chancery  court,  filed  their  answer  and  entered  on  the  dock- 
et notice  of  motion  to  dissolve  the  injunction,  to  be  heard  at 
the  succeeding  July  term,  it  is  difficult  to  conceive  what  ben- 
efit could  result  from  an  appeal  from  the  decision  of  the  Chan- 
cellor, on  such  an  application  as  that  now  before  us.  The  ap- 
plication too,  from  its  nature,  was  an  appeal  exclusively  to  the 
discretion  of  the  Chancellor,  over  which  this  court  have  no 
control.  From  the  views  hereinbefore  expressed  upon  the 
merits  of  this  controversy,  and  the  rights  of  the  parties,  we 
could  not  do  otherwise  than  approve  of  the  Chancellor's  dis- 
missing the  appellant's  petition,  so  far  as  it  applied  to  the 
granting  an  order  to  the  appellee  to  file  an  injunction  bond. 

The  orders  of  the  Chancellor  appealed  from  are  affirmed 
with  costs,  and  cause  remanded  to  the  Chancery  court. 

ORDER  AFFIRMED. 

Buchanan,  C.  J.,  dissented. 


Isaac  Spencer  and  others  vs.  Catharine  Pearce,  Ad- 
ministratrix of  James  Pearce,  Sen. — December  1838. 

Sales  made  by  sheriffs  are  embraced  by  the  provisions  of  the  statute  of  frauds 
*and  perjuries,  but  such  sales  may  be  taken  out  of  its  operation  by  parol 

evidence,  unless  such  evidence  is  excepted  to  in  the  Chancery  court. 
Where  the  land  of  a  deceased  debtor  is  decreed  to  be  sold  for  the  payment  of 

his  debts,  upon  the  application  of  a  creditor  whose  claim  is  for  the  pur- 

chase  money  of  land  bought  by  such  debtor,  it  is  proper  that  the  land"  so 

purchased,  should  be  sold  in  the  first  instance. 
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Appeal  from  the  Court  of  Chancery.' 

The  bill  in  this  cause  was  filed  on  the  4th  December  1827, 
by  James  Pearce  executor  of  James  Pearce,  and  alleged,  that 
upon  a  bill  filed  onithe  3rd  December  1811,  the  real  estate  of 
a  certain  John  Voorhees  was  decreed  to  be  sold  for  the  pay- 
ment of  debts,  and  that  William  Spencer  was  appointed  trus- 
tee to  make  such  sale;  that  he  made  various  sales  which  were 
duly  ratified,  and  among  others  one  tract  of  land  was  sold  to  a 
certain  Benjamin  Terry  foe  the  sum  of  $1184.22;  that  he  took 
from  said  Terry  his  bond  for  the  purchase  money,  which  he 
the  said  Spencer  sued  at  law  to  judgment ;  an  execution  of  fieri 
facias  was  levied  upon  the  property  real  and  personal  of  the 
said  Benjamin  Terry ;  that  afterwards  upon  a  writ  of  vendi- 
tioni exponas,  the  property  of  said  Terry  was  struck  off  and 
sold  to  the  said  William  Spencer;  that  the  purchase  money  ex- 
ceeded $2000,  and  that  in  fact  more  money  was  bid  by  George 
Beaston,  than  would  have  paid  all  the  debt,  damages,  interest, 
costs  and  charges,  then  due  from  said  Terry  to  William  Spen- 
cer as  trustee,  and  which  would  have  been  paid  by  said  Beas- 
ton  if  he  had  been  the  purchaser  and  had  not  been  outbid ;  that 
after  the  said  sale,  the  said  Benjamin  Terry  drew  an  order  up- 
on the  sheriff  of  Cecil  county,  for  about  the  sum  of  $115  on 
account  of  the  difference  between  the  amount  of  the  money 
due  upon  the  above  mentioned  execution  and  the  amount  which 
was  bid  by  the  said  William  Spencer  for  the  aforesaid  land  at  the 
sheriff's  sale,  and  the  amount  of  the  said  order  was  paid  by  the 
said  sheriff,  and  which  sum  the  complainant  supposes  had 
been  previously  paid  said  sheriff  by  the  said  William  Spencer, 
or  by  his  executor  Isaac  Spencer;  that  the  said  sheriff  lias  nev- 
er returned  the  said  venditioni  exponas  to  the  Court  of  Appeals, 
from  which  it  issued ;  that  the  said  Terry  then  rented  the  said 
land  from  said  William  Spencer,  and  has  so  held  possession  to 
the  time  of  filing  the  bill  in  this  cause;  that  William  Spencer 
is  dead,  leaving  real  estate,  his  personal  estate  being  insuffi- 
cient to  pay  his  debts.  The  bill  then  proceeded  to  make  the 
heirs  at  law  of  William  Spencer  and  Benjamin  Terry  parties 
as  defendants,  and  prayed  for  a  sale  of  the  real  estate  of  Wil- 
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Ham  Spencer,  and  particularly  for  "a  resale  of  the  land  bought, 
as  alleged  by  William  Spencer,  at  sheriff's  sale  as  aforesaid, 
&c. 

The  fieri  facias  relied  on,  upon  which  the  vendi  before  men- 
tioned issued,  was  levied  26th  May  1821,  and  returned  as  fol- 
io ws : 

"  Levied  as  per  schedule  and  on  hand  for  want  of  buyers. 
William  Moffit,  sheriff." 

A  list  of  Benjamin  Terry's  property,  taken  in  execution  by 
virtue  of  a  fi.  fa.  issued  at  suit  of  William  Spencer,  trustee  of 

John  Vorhees,  from  the  Court  of ,  and  returnable  to  June 

term  1821,  No.  43,  to  wit: 

"One  tract  or  parcel  of  land  containing  230  acres  more  or 
less,  lying  and  being  in  Sassafras  neck,  in  Cecil  county,  and 
on  which  the  said  Benjamin  Terry  now  resides. 

"W.  Moffit,  sheriff  of  Cecil  county." 

Several  writs  of  venditioni  exponas  were  thereupon  issued, 
but  no  return  was  made  as  to  the  manner  in  which  these  were 
executed. 

The  answer  of  Isaac  Spencer,  executor  of  William  Spencer, 
among  other  matters  stated,  that  he  had  no  personal  knowledge 
of  William  Spencer,  his  testator,  having  bid  off  the  land  at 
the  sale  by  the  sheriff  of  Cecil  county,  which  the  said  Benjamin 
Terry  had  purchased  previously  of  respondent's  testator,  while 
acting  as  trustee  for  the  sale  of  the  real  estate  of  John  Vorhees, 
as  stated  in  the  bill,  nor  of  George  Beaston  having  bid  for  the 
same,  or  of  his  having  been  present  at  the  sale;  nor  has  he  any 
knowledge  of  William  Spencer's  having  paid  to  the  sheriff  of 
Cecil  county  or  his  deputy  the  sum  of  $115,  or  any  other  sum 
on  the  order  of  Benjamin  Terry,  in  part  payment  of  the  pur- 
chase money  for  the  same;  but  your  respondent  admits,  that 
soon  after  the  death  of  the  said  William  Spencer,  he  paid  to 
the  deputy  sheriff  of  Cecil  cminty  the  sum  of  $223.88,  on  ac- 
count of  the  said  alleged  sale,  on  a  proved  account  exhibited 
by  the  deputy  sheriff  of  Cecil  county  to  this  respondent  as  ex- 
ecutor of  William  Spencer;  nor  has  respondent  any  knowledge 
of  any  contract  by  his  testator  to  sell  the  same,  and  that  Ben- 
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jamin  Terry  continued  to  reside  on  the  land  till  his  death, 
which  lately  occurred.  The  answer  admitted  that  William 
Spencer  died  in  debt  beyond  his  personal  estate,  &c. 

In  the  progress  of  the  cause,  various  bills  of  revivor  were 
filed,  new  parties  were  made,  infants  and  adults  ignorant  of  the 
original  transactions,  some  of  whom  relied  on  the  statute  of 
frauds  against  the  alleged  purchase  by  William  Spencer,  and 
a  commission  was  issued,  and  the  complainant  proved,  by  John 
Vezey  Price, 

"  That  he  knew  the  real  estate  of  the  late  William  Spencer 
lying  and  being  in  Cecil  county,  but  does  not  know  the  estate 
in  Kent  county.  The  real  estate  lying  in  Cecil  county,  con- 
sisted of  a  farm  purchased  by  said  William  Spencer  at  sheriff's 
sale;  the  annual  value  of  which  he  supposes  at  this  time  about 
$100,  but  worth  much  more  at  the  time  of  the  purchase,  which 
was  in  1822,  the  same  being  at  this  time  in  a  state  of  decay, 
particularly  the  buildings." 

The  witness  further  stated,  that  he  knew  the  land  in  Cecil 
county  of  which  the  late  Benjamin  Terry  died  possessed,  and 
that  it  was  exposed  to  sale  some  time  in  the  year  1822,  at  the 
suit  of  William  Spencer,  trustee  for  the  sale  of  the  real  estate 
of  John  Voorhees,  deceased, — that  the  said  sale  was  made  by 
a  deputy  of  the  then  sheriff,  William  Moffit, — that  William 
Spencer,  George  Beaston  and  James  Morgan  were  bidders  at 
the  sale,  and  that  the  land  was  struck  off  to  William  Spencer, 
but  he  does  not  recollect  the  precise  amount  for  which  the  same 
was  sold.  It  was  either  for  two  thousand,  or  two  thousand 
five  hundred  dollars. 

At  September  term  1836,  the  Chancellor  (Bland)  decreed 
that  the  real  estate  of  which  William  Spencer  died  seized  be 
sold  for  the  payment  of  his  debts,  &c. 

From  this  decree  the  representatives  and  heirs  of  William 
Spencer  appealed.  The  reporters  only  state  so  much  of  the 
cause  as  will  explain  the  decision  of  this  court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  and  Chambers,  J. 

38  v.10 
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By  W.  A.  Spencer  for  the  appellant,  who  relied  upon  the 
following  points: 

1st.  That  William  Spencer,  trustee,  performed  his  duty  as 
such  until  his  death,  and  was  guilty  of  no  laches. 

2nd.  That  there  is  no  proof  of  the  sale  of  Terry' 's  land  by 
the  sheriff  of  Cecil  county,  and  of  William  Spencer's  having 
bid  it  off. 

3rd.  The  evidence  of  the  bidding  is  wholly  defective. 

4th.  Supposing  the  sale  proved,  it  was  within  the  statute  of 
frauds,  and  barred  thereby,  and  William  Spencer  was  not  liable 
for  the  purchase  money. 

5th.  The  bill  states  the  venditioni  exponas  to  have  been  at 
the  time  of  the  sale  in  the  hands  of  the  sheriff,  and  there  is  no 
evidence  to  show  that  it  was  in  his  hands,  and  that  he  had  any 
power  to  sell. 

6th.  The  venditioni  exponas  was  never  returned  to  the  court 
from  whence  it  issued,  and  there  is  no  memorandum  in  writing 
of  the  sale  to  gratify  the  requisitions  of  the  statute  of  frauds. 

7th.  The  venditioni  was  wholly  defective  in  law,  and  insuf- 
ficient to  authorise  the  sheriff  to  make  a  sale  under  it. 

8th.  The  levy  by  the  sheriff  insufficient,  and  no  proof  of 
Terry's  land  being  included. 

9th.  The  description  of  the  land  seized  on  the  fi.  fa.  was 
too  imperfect  to  pass  title. 

10th.  The  return  describes  Terry's  land,  the  land  affirmed 
by  the  bill  to  have  been  Voorhees'  land,  to  contain  230  acres, 
whereas  it  contained  only  117^  acres. 

Alexander  and  J.  A.  Pearce  for  the  appellee  insisted : 

1.  That  the  personal  estate  of  William  Spencer,  deceased, 
is  shewn  to  have  been  exhausted,  and  that  the  appellee  is  shewn 
to  be  one  of  his  unsatisfied  creditors. 

2.  That  it  is  clearly  proved,  that  William  Spencer  in  his 
life  time  purchased  the  real  estate  of  Benjamin  Terry,  under 
the  circumstances  stated  in  the  bill,  and  therefore  his  estate  is 
accountable  for  the  proceeds  of  that  sale,  to  the  extent  of  the 
claim  on  judgment  against  Terry. 
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3.  That  if  the  appellee  cannot  claim  the  amount  of  the  above 
execution  out  of  the  proceeds  of  the  real  estate  of  William 
Spencer,  he  will  at  least  be  entitled  to  a  decree  for  a  sale  of 
Terry's  real  estate,  which  is  shown  to  have  been  taken  under 
execution,  as  stated  in  the  bill. 

Stephen,  J.,  delivered  the  opinion  of  the  court. 

The  decree  of  the  Chancellor  in  this  case  ought  we  think 
to  be  affirmed.  It  is  true  as  contended  by  the  counsel  for  the 
appellant,  that  sheriff's  sales  are  embraced  by  the  provisions 
of  the  statute  of  frauds  and  perjuries,  but  we  are  of  opinion, 
that  there  is  sufficient  proof  in  the  record,  no  part  of  which  has 
been  excepted  to,  to  take  the  purchase  of  the  late  William 
Spencer  out  of  its  operation.  In  affirming  the  decree  of  the 
Chancellor,  we  think,  however,  that  the  same  ought  to  be  mo- 
dified, by  directing  the  trustee  to  sell,  in  the  first  instance,  the 
land  purchased  by  Benjamin  Terry  at  the  trustee's  sale,  for 
which  purpose  a  decree  with  such  modification  will  be  signed 
by  this  court. 

DECREE  AFFIRMED  WITH  COSTS. 


Joseph  Duncan  vs.  The  Maryland  Savings  Institution, 
December  1838. 

A  charter  conferring  on  a  Savings  Institution  the  power  to  invest  deposits 
made  with  it  in  public  stocks,  or  other  securities,  authorises  the  lending 
upon  bills,  bonds,  notes,  and  mortgages,  as  well  as  stocks,  and  also  the 
power  of  making  loans  by  way  of  discount. 

The  incorporation  of  Savings  or  other  institutions  in  the  city  or  precincts-of 
Baltimore,  with  authority  to  receive  deposits  and  discount  paper,  is  no  vio- 
lation of  the  pledge  of  the  State  given  to  the  Banks  of  Baltimore,  by  the 
act  of  1813,  ch.  122,  and  1831,  ch.  131;  the  true  interpretation  of  that  en. 
gagement  being,  that  no  charter  of  incorporation  should  be  granted  within 
those  limits  during  the  specified  period,  with  power  to  issue  negotiable 
notes. 

There  is  nothing  in  the  charter  of  the  Maryland  Savings  Institution  which 
requires  two  securities  to  be  taken  for  money  lent,  nor  is  it  an  objection  to 
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a  note  discounted  there,  that  it  is  not  negotiable.  A  promissory  note  in 
which  the  negotiable  words  are  omitted,  is  within  the  Statute  of  Ann,  and 
on  it  three  days  of  grace  are  allowed  according  to  mercantile  usage. 

It  is  not  usurious  in  a  bank  to  receive  interest  in  advance  upon  notes  dis- 
counted by  it,  and  by  the  act  of  1832,  ch.  152,  all  other  corporate  bodies, 
and  all  citizens  and  residents  of  this  State,  are  placed  in  this  respect  upon 
the  same  footing  with  the  banks. 

Usury  does  not  consist  in  merely  intentionally  taking  a  larger  amount  of  in- 
terest than  is  allowed  by  law,  but  there  must  be  superadded  to  such  intent, 
a  corrupt  design  to  charge  more  than  the  legal  rate, — and  that  is  a  matter 
of  fact  to  be  submitted  to  the  jury. 

But  the  court  did  right  in  withholding  the  question  from  the  jury,  where  the 
amount  charged  was  only  two  cents  more  than  the  legal  rate  of  interest, 
that  circumstance  standing  alone  being  too  trifling  and  inconclusipo  to 
warrant  the  jury  in  finding  a  corrupt  and  usurious  intention. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  assumpsit,  brought  on  the  22nd  Au- 
gust 1834,  by  the  Maryland  Savings  Institution  against  Joseph 
Duncan.     Issue  was  joined  on  the  plea  of  non  assumpsit. 

1st  Exception.  The  plaintiffs  to  support  the  issue  on  their 
part  offered  in  evidence  the  charter  granted  them  by  the  Gen- 
eral Assembly  of  Maryland,  with  the  bye  laws  which  they  had 
enacted  under  the  same,  and  also  the  supplement  thereto,  and 
the  following  promissory  note,  admitted  to  have  been  made  and 
delivered  to  -them  by  the  defendant,  viz : 

"Baltimore,  July  3rd  1833. 

"Six  months  after  date  I  promise  to  pay  the  Maryland  Sa- 
vings Institution  one  hundred  and  fifty  dollars  for  value  receiv- 
ed, for  the  prompt  payment  of  which  sum  I  hereby  pledge  16 
shares  of  stock  standing  in  my  name  on  the  books  of  said  in- 
stitution. Joseph  Duncan." 
$150. 

The  defendant  then  proved  that,  the  said  note  was  made 
and  delivered  by  him  to  the  plaintiffs,  to  obtain  thereon  from 
them,  the  loan  of  the  sum  of  money  expressed  upon  its  face 
for  the  period  of  time  therein  mentioned,  and  that  the  plain- 
tiffs did,  on  the  day  of  the  date  of  said  note,  make  a  loan  there- 
on to  him  of  the  said  sum  for  that  period,  and  for  interest  upon 
said  loan  did  deduct  from  the  face  of  said  note,  on  the  day  on 
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which  said  loan  was  made,  the  sura  of  $4.60,  which  was  ad- 
mitted, for  the  purposes  of  this  prayer,  to  be  the  interest  legal- 
ly chargeable  at  the  expiration  of  six  months,  and  three  days 
of  grace  for  the  forbearance  of  one  hundred  and  fifty  dollars 
for  that  length  of  time.  And  thereupon  the  defendant  prayed 
the  court  to  instruct  the  jury,  that  although  they  may  believe 
that,  he  made  and  delivered  to  the  plaintiffs  the  promissory 
note  which  they  have  given  in  evidence,  yet  if  they  shall  also 
believe  the  facts  offered  in  evidence  by  him,  and  shall  further 
believe  that,  the  plaintiffs  did  intentionally  exact  and  take  from 
the  defendant,  upon  the  day  on  which  said  money  was  loaned, 
the  sum  of  four  dollars  and  sixty  cents,  as  and  for  interest  upon 
the  sum  so  loaned  them,  that  the  plaintiffs  are  not  entitled  to 
recover,  because  such  exaction  and  taking  of  interest  in  ad- 
vance, upon  the  loan  of  money  on  a  note  not  negotiable,  was 
corrupt  and  usurious,  and  avoids  the  contract  of  loan,  which 
instruction  the  court  [Marrdder  and  Purviance,  A.  J.,]  re- 
fused; but  directed  the  jury,  that  the  said  exaction  and  taking 
of  interest  was  not  usurious.  To  which  refusal  the  defendant 
excepted. 

2nd  Exception.  The  plaintiffs  having  offered  the  evidence 
already  given  in  the  first  exception,  the  defendant  in  addition 
to  the  evidence  already  given  by  him  in  said  exception  proved 
by  Rowletfs  interest  tables,  that  the  interest  of  one  hundred 
and  fifty  dollars  for  six  months  and  three  days,  the  time  con- 
tained in  said  note,  was  four  dollars  and  fifty-eight  cents. 

And  thereupon,  the  defendant  prayed  the  court  to  instruct 
the  jury  that,  although  they  may  believe  that,  the  defendant 
made  and  delivered  to  the  plaintiffs  the  promissory  note,  which 
they  have  given  in  evidence,  yet,  if  they  shall  also  believe  the 
facts  offered  in  evidence  by  him,  and  shall  further  believe  that, 
the  plaintiffs  did  intentionally  exact  and  take  from  the  defen- 
dant, the  sum  of  four  dollars  and  sixty  cents,  as  and  for  in- 
terest upon  the  sum  so  loaned  by  them,  then  that  the  plain- 
tiffs are  not  entitled  to  recover,  because  such  exaction  and  ta- 
lking of  said  sum  for  interest,  was  corrupt  and  usurious,  and 
avoids  the  contract  of  loan.    The  court  refused  the  instruction, 
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and  directed  the  jury,  that  the  said  exaction  and  taking  of  in- 
terest, was  not  in  itself  usurious.     The  defendant  excepted. 

3rd  Exception.  The  plaintiffs  having  offered  the  evidence 
already  given  in  the  foregoing  bills  of  exception,  the  defen- 
dant proved  that,  the  said  note  was  a  renewal  of  one  dated  the 
3rd  October  1831,  and  payable  60  days  after  date  for  $150, 
which  was  made  and  delivered  by  him  to  the  plaintiffs,  and 
which  was  in  the  words  and  figures  following  to  wit: 

"$150.00.  Baltimore,  3rd  October  1831, 

Sixty  days  after  date  I  promise  to  pay  to  the  Maryland  Sa- 
vings Institution  one  hundred  and  fifty  dollars,  for  value  receiv- 
ed. Joseph  Duncan." 

And  further  offered  in  evidence  that,  the  said  note  of  the 
3rd  of  October  1831,  was  made  and  delivered  by  him  to  the 
plaintiffs,  to  obtain  thereon  a  loan  of  the  sum  of  money  ex- 
pressed upon  its  face  for  the  period  of  time  therein  mentioned, 
and  that  said  loan  was  on  the  4th  October  1831  granted  to  de- 
fendant by  the  plaintiffs,  and  that  for  interest  upon  said  loan 
the  said  plaintiffs  did  deduct  from  the  face  of  said  note,  on 
the  day  on  which  said  loan  was  made,  the  sum  of  one  dollar 
and  sixty  cents,  and  further  offered  in  evidence  by  Rowlett's 
interest  tables,  that  the  interest  of  one  hundred  and  fifty  dollars, 
from  the  4th  October  1831  to  the  5th  December  1831,  reck- 
oning both  days  inclusive,  was  one  dollar  and  fifty-eight  cents. 

And  thereupon  the  defendant  prayed  the  court  to  instruct 
the  jury,  that  although  they  may  believe  he  made  and  deliver- 
ed to  the  plaintiffs  the  promissory  note  which  they  have  given 
in  evidence,  yet,  if  they  also  believe  the  facts  offered  in  evi- 
dence by  him,  and  shall  further  believe  that,  the  plaintiffs  did 
intentionally  exact  and  take  from  the  defendant  the  sum  of 
■one  dollar  and  sixty  cents,  as  and  for  interest  upon  the  sum 
so  loaned  by  them,  then  that  the  plaintiffs  are  not  entitled  to 
recover,  because  such  exaction  and  taking  was  corrupt  and 
usurious,  and  avoids  the  contract  of  loan.  The  court  refused 
the  instructions,  but  directed  the  jury,  that  such  exaction  and 
taking  of  interest,  was  not  usurious.    The  defendant  excepted. 

4th  Exception.     The  plaintiffs  having  offered  the  evidence 
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already  given  by  them  in  the  foregoing  exceptions,  the  defen- 
dant proved,  that  the  said  note  was  so  made  and  delivered, 
with  a  view  to  have  the  same  discounted  by  the  plaintiffs,  and 
that  the  plaintiffs  did  discount  it  for  the  defendant;  thereupon  the 
defendant  prayed  the  court  to  instruct  the  jury,  that  if  they  be- 
lieve the  above  facts,  then,  although  they  may  believe  that  the 
defendant  made  and  delivered  to  the  plaintiffs  the  promissory 
note  which  they  have  given  in  evidence,  that  the  plaintiffs  are 
not  entitled  to  recover,  because  their  charter  prohibits  their  dis- 
counting promissory  notes;  but  the  court  by  consent  of  counsel 
refused  pro  forma  to  give  the  instruction,  and  directed  the  jury, 
by  consent  of  counsel  and  proforma^  that  the  plaintiffs  had  pow- 
er to  invest  their  funds,  and  as  a  mode  of  investment,  were 
authorised  to  discount  promissory  notes  by  their  charter.  The 
defendant  excepted. 

bth  Exception.  The  plaintiffs  offered  the  evidence  on  their 
part  stated  in  the  foregoing  bills  of  exceptions ;  whereupon 
the  defendant  proved  that,  the  said  note  was  made  and  deliv- 
ered to  the  plaintiffs  with  intent  to  obtain  from  the  plaintiffs  a 
loan  of  the  money  therein  expressed,  upon  a  pledge  of  sixteen 
shares  of  their  own  stock  standing  upon  their  books  in  the 
name  of  the  defendant,  and  that  the  plaintiffs  did  make  said 
loan  accordingly;  and  thereupon  the  defendant  prayed  the 
court  to  instruct  the  jury,  that  although  they  may  believe  that, 
the  defendant  made  and  delivered  to  the  plaintiffs  the  promis- 
sory note  which  they  have  given  in  evidence,  yet,  if  they  shall, 
also  believe  the  evidence  offered  by  the  defendant  in  this  bill 
of  exceptions,  then  that  the  plaintiffs  are  not  entitled  to  recov- 
er, because  their  charter  does  not  authorise  them  to  loan  upon 
a  pledge  of  their  own  stock.  The  court  refused  the  instruction ; 
and  directed  the  jury,  that  the  plaintiffs  had  such  authority. 
The  defendant  excepted,  and  the  verdict  and  judgment  being 
against  him,  he  brought  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Dorsey,  Chambers,  and  Spence,  J. 
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J.  Mason  Campbell  for  the  appellant. 

All  the  bills  except  the  fourth  show,  that  the  defendant's 
prayers  were  rejected,  and  in  that  one  it  appears  that  the  di- 
rection he  asked  for  was  refused  by  consent. 

The  1st,  2nd,  and  3rd  prayers  raise  questions  on  the  usury 
laws.  The  4th  and  5th  present  points,  as  to  the  corporate 
powers  of  the  plaintiffs. 

In  proceeding  to  discuss  the  exceptions,  I  cannot  refrain 
from  premising,  that  I  fear  (an  apprehension  warranted  by  the 
past)  of  some  attempt  to  prejudice  my  client  in  the  eyes  of  the 
court,  grounded  on  the  character  of  his  defences.  Let  a  sin- 
gle sentence  be  my  answer.  I  never  would  have  taken  those 
defences  except  in  support  of  merits  otherwise  defenceless; 
and  should  the  reply  be,  that  my  assertion  is  no  proof,  the  court 
will  take  notice  that  it  is  opposed  only  to  a  counter  assertion 
of  demerits ;  the  record  being  studiously  barred  of  every  fact 
except  those  absolutely  necessary  to  a  legal  decision. 

The  first  three  questions,  are  questions  of  usury,  and  as  pre- 
liminary to  their  presentation,  it  is  proper  that  I  should  say, 
such  a  defence  is  admissible  under  the  general  issue.  Fulton 
Bank  vs.  Stafford,  2  Wendell,  486,  and  the  cases  there  cited. 

The  first  exception  raises  the  point — Whether  it  is  not  usury 
to  take  interest  in  advance  on  the  discounting  of  a  note  not 
negotiable  ? 

The  facts  show  that  the  discount  was  taken  in  advance,  and 
that  the  note  was  not  negotiable. 

The  authorities  indisputably  support  the  affirmative. — New 
York  Firemen's  Insurance  Company  vs.  Ely,  2  Cow.  703,  704. 
Bank  of  Utica  vs.  Wagner,  2  Cowen,  769.  Utica  Insurance 
Company  vs.  Bloodgood,  4  Wendell,  655.  Thornton  vs.  Bank 
of  Washington,  3  Peters,  40.  State  Bank  vs.  Hunter,  1  De- 
veroux,  100. 

From  all  these  cases  it  appears,  that  the  taking  of  interest 
in  advance  is  against  the  statute,  and  only  protected  where  the 
character  of  the  paper  discounted  is  negotiable;  the  circulation 
and  convertibility  of  such  paper  being  important  to  trade. 
There  is  no  denying  here,  that  the  note  was  not  negotiable; 
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nay  more,  that  it  was  the  obvious  intent  of  both  parties  it 
should  not  be,  is  clear  from  the  face  of  the  instrument. 

It  was  said  before,  I  think,  that  the  acts  of  1826,  ch.  99, 
and  1832,  ch.  152,  legalizing  Rowlett's  Interest  Tables,  allow 
discounting  in  all  cases.  But  the  court  is  aware  that  those  ta- 
bles have  nothing  to  do  necessarily  with  the  period  at  which 
interest  is  to  be  paid.  They  furnish  a  rule  of  calculation  and 
nothing  more,  being  framed  upon  the  supposition  that  the  year" 
has  an  even  number  of  days. 

The  second  exception  raises  the  point — Whether  it  is  not 
usury,  or  rather,  whether  the  taking  of  more  than  legal  interest 
is  not  per  se,  in  the  absence  of  any  evidence  to  the  contrary. 
Evidence  of  a  corrupt  and  usurious  taking. 

By  the  evidence  it  appeared  $4.58  was  the  legal  interest, 
and  that  $4.60  were  exacted,  and  no  proof  explains  for  the 
plaintiff  the  cause  of  the  excess.  Prima  facie  evidence  is 
conclusive  if  there  be  nothing  to  oppose  it.  New  York  Fire- 
men's Insurance  Company  vs>  Ely,  2  Cowen,  705.  Duvall  vs. 
Farmer's  Bank  of  Maryland,  7  Gill  Sf  John.  60,  61. 

The  third  exception  shews  that  the  note  sued  on  is  a  re- 
newal of  one,  tainted,  upon  the  authorities  just  cited,  with 
usury,  and  presents  the  simple  question,  whether  a  contract 
usurious  in  its  inception,  is  not  equally  bad  in  its  continuation. 

This  exception  calls  for  no  observations. 

The  fourth  exception  presents  the  question — Whether  the 
Maryland  Savings  Institution  had  by  its  charter  the  right  to 
discount  promissory  notes. 

I  understand  it  to  be  already  decided  by  this  court,  that  a 
contract  beyond  the  scope  of  a  charter  cannot  be  enforced.  If 
the  decision  however  had  not  been  made,  I  refer  to  Fairtitle 
vs.  Gilbert,  2  Du.  fy  E.  871.  New  York  Firemen's  Insurance 
Company  vs.  Ely,  5  Connecticut,  564.  Same  vs.  Bennet,  5 
Cowen,  574.  Same  vs.  Ely,  2  Cowen,  709.  North  River  Ins. 
Co.  vs.  Lawrence,  3  Wendell,  482.  Life  and  Fire  Ins.  Co.  vs< 
Mechanics'  Fire  Ins.  Co.  31. 

Now  the  6th  section  of  the  charter  forbids  the  assumption 
39  v,10 
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under  it  of  any  banking  powers, — those  powers  having  been 
exclusively  granted  to  other  institutions  in  Baltimore, 

Is  the  power,  then,  to  discount  promissory  notes  a  banking 
power? 

Undoubtedly.  15  John.  390.  The  People  vs.  Bartow,  6  Cow- 
en,  294.  Same  vs.  Manhattan  Co.  9  Wendell,  383.  5  Con- 
necticut, 564. 

If  then,  in  discounting  promissory  notes,  this  institution  was 
assuming  powers  forbidden  it,  will  the  court  sustain  it  in  vio- 
lation of  law? 

The  fifth  exception  raises  the  question — Whether  the  Ma- 
ryland Savings  Institution  had  the  right  to  invest  its  monies  in 
a  loan  on  its  own  stock  ? 

The  4th  section  of  the  charter  authorises  an  investment  in 
public  stocks  or  other  securities,  at  the  discretion  of  the  direc- 
tors, and  in  the  manner  deemed  most  safe  and  beneficial. 

Now,  if  the  discretion  of  the  directors  is  without  limit,  there 
is  an  end  of  the  point.  But  I  apprehend  that,  looking  to  the 
purpose  apparent  on  the  charter's  face — that  of  making  this 
institution  a  mere  corporate  trustee,  the  court  will  set  some 
bounds  to  its  discretion.  In  Trqfford  vs.  Boehm,  2  Atkyns  444, 
where  trustees  were  empowered  to  invest  monies  "in  govern- 
ment funds  or  other  good  securities,"  Lord  Hardwicke  decided 
that  the  authority  was  not  unlimited. 

Is  it  not  too  clear  for  argument,  that  it  was  the  intent  of  this 
charter  to  give  the  depositor  two  securities. — The  one,  that  of 
the  institution  itself,  and  the  other,  that  of  an  investment  to  be 
made  by  the  institution  elsewhere?  The  deposites,  while  in 
the  stock  of  the  institution,  are  owing  by  nobody  but  itself. 
It  still  has  them,  and  they  cannot  be  said  to  be  invested,  till 
they  are  in  some  third  hand,  who  thereby  becomes  a  debtor  to 
the  institution,  and  as  such  is  an  additional  security  to  the  de- 
positor. 

D.  Stewart  for  the  appellees. 

Upon  the  question  that  this  corporation  had  the  power  to 
invest,  and  also  to  invest  in  the  species  of  paper  discounted, 
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cited  6  Term.  Rep.  123.  2  Ld.  Ray.  1545.  15  J.  Rep.  392. 
3  Wendell,  296.     lb.  301.     lb.  583. 

Upon  the  question  that  this  transaction,  nor  the  facts  admit- 
ted by  the  prayers  sought,  did  not  constitute  a  case  of  usury. 
Act  of  1826,  ch.  99.  Act  of  1832,  ch.  153.  3  Peters'  S.  C, 
Rep.  40.     9  lb.  378.     7  Gill  Sf  John.  60,  61. 

That  if  a  case  of  usury  existed,  the  debt  was  still  recovera- 
ble on  the  money  counts. — 4  D.  8f  E.  564.  3  Wendell,  296. 
lb.  302.     19  John.  R.  7.     8  Cowen,  20. 

C.  F.  Mayer  also  for  the  appellees. 

The  error  of  calculation  might  be  evidence  of  a  corrupt 
agreement,  but  it  is  not  corruption  per  se.  Usury  depends  on 
intention.  12  Pick.  588.  3  Gill  $  John.  123.  Ihivall  vs. 
Farmers'  Bank  of  Maryland,  7  Gill  fy  John.  60,  61.  9  Peter. 
400. — An  agreement  intended  to  violate  the  statute  must  be 
found. 

But  I  contend  the  error  is  not  even  evidence  of  usury.  4 
Wendell,  655.     2  Cowan,  664.     lb  J.  R.  168. 

Taking  interest  in  advance  is  not  usurious.     8  Cowan,  20. 

8  Wheat.  353.     3  Pet.  40.     Cowper,  115. 

As  to  the  right  of  recovery  on  the  common  counts  under  the 
circumstances,  as  for  a  loan.     2  Cow.  664.     4  Wendell,  655. 

The  power  to  lend  money,  is  an  authority  to  invest.  5  Con- 
nec.  571.     9  Wendell,  383. 

As  to  the  charter  of  this  institution  violating  the  faith  of  the 
State  plighted  to  the  banks  in  the  city  of  Baltimore,  it  is  alone 
competent  to  those  banks  to  complain.  If  they  submit,  no 
one  else  is  to  be  heard  on  that  head;  but  they  are  not  injured 
unless  the  three  great  powers  of  a  bank  are  conferred  here, — 
creating  money,  receiving  and  discounting.     15  John.  390. 

9  Wendell,  383.     2  Cowan,  700. 

Dorsey,  J.,  delivered  the  opinion  of  the  court. 

Of  the  numerous  questions  which  have  been  raised  in  this 
case,  that  which,  in  its  proper  order,  first  presents  itself  for  de- 
termination, is,  whether  the  Maryland  Savings  Institution  has 
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the  power  of  lending  any  portion  of  its  deposites,  or  of  dis- 
counting therewith,  promissory  notes  or  other  securities  for 
debt. 

As  a  corporation  possessing  no  powers  but  those  expressly 
or  impliedly  conferred  on  it  by  the  enactment  which  brought 
it  into^being,  to  the  terms  of  such  enactment  must  we  look 
for  the  outline  of  its  powers. 

The  first  section  of  the  act  authorises  the  institution  to  make 
all  contracts  whatsoever. 

The  third  empowers  the  directors  to  provide  for  the  invest- 
ment of  the  funds  of  the  corporation. 

The  fourth  section  under  which  deposites  are  received  pro- 
vides that,  all  monies  so  received  shall  be  invested  in  public 
stocks  or  other  secureties  at  the  discretion  of  the  directors. 

In  incorporating  this  company  it  was  not  the  design  of  the 
legislature  to  create  a  mere  stock  jobbing  institution,  the  funds 
of  which  were  to  be  kept  employed  in  buying  and  selling 
stocks  which,  from  the  nature  of  business  in  receiving  and  pay- 
ing off  deposites,  must  have  been  the  case,  if  all  funds  were 
exclusively  appropriated  to  the  purchase  of  stocks.  Its  char- 
ter therefore  gave  to  the  directors  a  discretionary  power,  to 
make  investments  in  stocks  or  other  securities. 

What  is  the  nature  of  the  security  here  alluded  to?  "any 
thing  given  or  deposited  to  secure  the  payment  of  a  debt." 
The  words,  "other  securities,"  therefore,  embrace  bills,  bonds, 
notes,  mortgages,  &c,  and  the  authority  to  make  investments 
therein,  clothes  the  institution  with  the  power  of  making  loans 
by  way  of  discount.  The  concluding  proviso  to  this  section 
of  the  act  of  assembly,  "that  no  part  of  the  funds  of  said  cor- 
poration, shall  be  loaned  to  any  officer  or  director  of  said  cor- 
poration," demonstrates  the  existence  of  the  power  we  have 
ascribed  to  it.  The  People  vs.  The  Utica  Insurance  Company , 
15  Johns.  392. 

But  it  is  insisted  that,  the  Maryland  Savings  Institution  is 
deprived  of  the  authority  imputed  to  it,  by  the  6th  section  of 
its  charter,  which  restrains  it  from  doing  "any  act  or  acts  in- 
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consistent  with  the  privileges  secured  to  the  existing  banking 
institutions  in  the  city  of  Baltimore." 

By  the  acts  of  1813,  chapter  122  and  1831,  chapter  131,  in 
the  11th  section  of  which  it  is  enacted  that,  "in  case  of  the  ac- 
ceptance of,  and  compliance  with,  the  provisions  of  this  act, 
by  the  several  banks  hereby  required  to  make  the  aforemention- 
ed road,  the  faith  of  the  state  is  further  pledged  to  the  afore- 
said banks  in  the  city  of  Baltimore,  not  to  grant  a  charter  of 
incorporation  to  any  other  banking  institution  to  be  established 
in  the  city  or  precincts  of  Baltimore,  before  the  1st  January 
1845." 

Banking  powers  have  been  defined  as  consisting  of  the  right 
of  issuing  negotiable  notes,  discounting  notes,  and  receiving 
deposites.  See  5  Conn.  383,  The  People  vs.  President,  fyc. 
of  Manhattan  Co.  15  John.  390,  The  People  vs.  Utica  Insu- 
rance Company. 

If  then  the  creation  of  a  corporation  with  any  one  of  these 
banking  powers  is  a  violation  of  the  faith  of  the  State,  plight- 
ed to  the  banks  of  Baltimore,  the  incorporation  of  the  Mary- 
land Savings  Institution,  is  a  violation  of  that  pledge,  wheth- 
er the  right  of  discounting  be  granted  or  not.  The  primary 
object  of  the  legislature  and  of  the  company  incorporated,  the 
authority  to  receive  deposites,  has  been  explicitly  given;  and 
this  is  one  of  the  three  enumerated  attributes  of  a  bankine:  in- 
stitution.  If  the  construction  now  contended  for  of  the  acts 
of  1813  and  1831  were  sustained,  it  would  follow  that,  all  the 
Savings  Institutions  and  Insurance  Companies,  created  by  le- 
gislative sanction  in  the  city  of  Baltimore,  since  the  year  1813 
were  violations  of  the  faith  of  the  state  pledged  to  the  banks 
of  Baltimore.  To  disrobe  itself  of  the  power  of  creating  such 
institutions,  so  highly  beneficial  to  the  public  interest,  was  nev- 
er designed  by  the  legislature.  The  interference  of  the  ope- 
rations of  such  institutions  with  the  concerns  of  the  banks, 
was  too  unimportant,  to  induce  the  exaction  of  such  a  pledge 
from  the  State.  The  true  interpretation  of  the  engagement, 
entered  into  by  the  legislature  with  the  banks  was,  that  no 
charter  of  incorporation  should  be  granted  to  any  banking  in- 
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stitution  to  be  established  within  the  city  or  precincts  of  Bal- 
timore, clothed  with  the  valuable  and  important  power  of  is- 
suing negotiable  notes.  The  object  of  the  banks  being  to  se- 
cure to  themselves  the  exclusive  emission  of  bank  paper  with- 
in the  prohibited  district. 

It  is  said  that,  a  loan  on  such  security  as  that  given  by  the 
appellant,  was  not  authorised  by  the  charter  of  the  Maryland 
Savings  Institution,  which  requires  two  securities  to  be  taken 
for  all  money  lent.  But  no  such  requisition  is  to  be  found  in 
the  charter,  and  if  there  were,  it  has  been  complied  with  in 
making  the  loan  in  question,  two  securities  having  been  given, 
one  the  personal  responsibility  of  the  appellant,  the  other  the 
sixteen  shares  of  hypothecated  stock. 

An  objection  was  made  to  the  form  of  the  note  discounted, 
that  it  was  not  a  negotiable  note.  In  this  there  is  no  weight, 
it  is  a  note  within  the  Statute  of  Anne;  on  it  three  days  of 
grace  are  allowed  according  to  mercantile  usage,  and  it  is  as 
beneficial  a  security  to  the  institution  as  if  it  had  been  made 
payable  to  its  order. 

The  first  bill  of  exceptions  concedes  that,  the  interest  ta- 
ken by  the  Maryland  Savings  Institution  was  the  legal  inte- 
rest, which  would  have  been  payable  on  the  note  at  the  expi- 
ration of  six  months  and  three  days;  but  insists  that,  it  was 
the  duty  of  the  institution  to  have  advanced  to  the  appellant 
the  entire  sum  of  money  specified  in  the  note,  and  at  the  ma- 
turity thereof  he  was  to  repay  the  amount  of  the  note  with  the 
interest  thereon. 

The  fallacy  of  such  a  position  is  demonstrated  by  the  note 
itself.  It  was  payable  six  months  after  date  and  did  not  bear 
interest.  If  then  the  institution  had  advanced,  upon  the  note, 
the  amount  expressed  upon  its  face,  according  to  its  tenor,  at 
the  expiration  of  the  six  months,  the  institution  would  have 
been  reimbursed  the  sum  by  it  originally  advanced,  without 
any  interest  whatever.  Such  a  mode  of  making  a  loan,  on 
such  a  security,  has  no  countenance  from  the  charter  of  the 
Savings  Institution,  or  the  law  of  the  land.  Under  this  excep- 
tion it  is  also  insisted  that,  taking  the  interest  in  advance, 
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upon  the  discount  of  the  note,  is  usurious,  and  avoids  the  note 
given  as  a  security  for  the  loan.  In  Floyer  vs.  Edwards,  Cowp. 
115,  Lord  Mansfield  said,  "upon  a  nice  calculation  it  will  be 
found  that  the  practice  of  the  bank  in  discounting  bills  exceeds 
the  rate  of  5  percent,  (the  legal  rate  of  interest  in  England,)  for 
they  take  interest  upon  the  whole  sum  for  the  whole  time;  the 
bills  run,  but  pay  only  part  of  the  money,  viz.,  by  deducting  the 
interest;  yet  this  is  not  usury."  And  in  Thornton  vs.  Bank 
of  Washington,  3  Peters,  40,  the  Supreme  Court  say,  to  sus- 
tain the  defence  it  has  been  said  that  the  receipt  of  the  interest 
in  advance  for  sixty  four  days,  upon  the  discount  of  the  note, 
is  usury.  But  we  are  all  of  opinion,  that  the  taking  of  inte- 
rest in  advance  upon  the  discount  of  notes  in  the  usual  course 
of  business  by  a  bank,  is  not  usury.  The  doctrine  has  been 
long  settled,  and  is  not  now  open  for  controversy.  And  the 
same  principle  was  decided  in  The  Bank  of  Utica  vs.  Wager, 
2  Cowen,  712.  Agricultural  Bank  vs.  Bissel,  12  Pickering, 
588,  and  Fleckner  vs.  U.  S.  Bank,  8  Wheat.  338, — in  which 
latter  case  Story,  J.,  in  delivering  the  opinion  of  the  court, 
says,  that  an  authority  to  make  discounts,  means  an  authority 
to  receive  the  interest  in  advance.  By  the  act  of  assembly  of 
1832,  ch.  152,  all  other  corporate  bodies,  and  all  citizens  and 
residents  of  this  State,  are,  in  respect  to  the  mode  of  discount- 
ing and  the  rate  of  charging  interest  on  loans,  placed  upon  the 
same  footing  with  the  banks. 

In  the  second  bill  of  exceptions  the  defendant  insists  that, 
by  RowletVs  Tables,  the  discount  deducted  from  the  note  should 
have  been  four  dollars  and  fifty-eight  cents,  whereas  the  de- 
duction actually  made  was  four  dollars  and  sixty  cents;  and 
he  thereupon  prayed  the  court  to  instruct  the  jury,  that  if  they 
believe  the  plaintiffs  did  intentionally  exact  and  take  from  the 
defendant  the  sum  of  four  dollars  and  sixty  cents,  as  and  for 
interest  upon  the  sum  so  loaned  by  them,  that  the  plaintiffs  are 
not  entitled  to  recover;  because  such  exaction  and  taking  of 
said  sum  for  interest  was  corrupt  and  usurious,  and  avoids  the 
contract  of  loan ;  which  instruction  the  court  refused,  but  di- 


312  CASES  IN  THE  COURT  OP  APPEALS 

Duncan  vs.  Maryland  Savings  Institution. — 1838. 

reeled  the  jury  that,  the  said  exaction  and  taking  of  interest 
was  not  in  itself  usurious. 

We  do  not  stop  to  inquire  whether,  according  to  Rowletfs 
Tables,  now  made  a  part  of  the  law  of  the  land,  two  cents 
more  have,  in  point  of  fact,  been  deducted  for  interest  than  is 
authorised  by  law.  But  we  assume,  upon  the  hypothesis  of 
the  prayer,  that  two  cents  more  were  intentionally  exacted  as 
interest,  than  by  the  letter  of  the  law  the  plaintiffs  were  war- 
ranted in  receiving;  and  we  are  still  of  opinion  that  the  court 
were  right  in  refusing  the  defendant's  prayer,  and  giving  to  the 
jury  the  instruction  as  stated.  In  Stockett  vs.  Ellicott,  3  Gill 
8f  John.  123,  a  case  where  usury  was  set  up  as  a  defence  to  a 
note,  given  for  the  balance  due  on  an  account,  containing  items 
of  principal  and  interest,  and  where  in  fact  more  than  six  per 
cent,  interest  had  been  charged,  this  court  said,  it  is  the  inten- 
tion that  gives  character  to  the  transaction ;  the  agreement,  the 
intention  of  the  parties,  constituting  a  principal  ingredient  of 
usury.  In  Duvall  vs.  The  Farmer's  Bank  of  Maryland,  7  Gill 
and  John.  60,  this  court  have  said,  that  "the  finding  of  an  in- 
tention to  take  more  than  legal  interest  was  indispensable. 
The  calculations  or  deductions  of  interest  according  to  Row- 
lettfs  Tables  were  in  all  cases  legalized  by  the  act  of  1826,  ch. 
90,  and  the  admission  is,  that  the  bank  has  always  been  in  the 
practice  of  charging  interest  or  discount  agreeably  to  the  cal- 
culations in  Rowletfs  Tables.  Now  if  it  be  true  that  the  ex- 
ception does  show,  greater  interest  or  discount  was  in  fact 
taken  than  was  indicated  by  these  tables,  it  would  not  neces- 
sarily follow  that  it  was  usury.  For  that  must  depend  on  in- 
tention, and  if  designing  to  follow  calculations  which  were 
lawful,  and  the  admission  of  the  uniform  practice  would  seem 
to  lead  to  such  a  deduction,  they  had,  by  mistake  or  error,  and 
not  by  intention,  deviated  from  the  rules  prescribed  by  Row- 
lett,  a  case  would  be  presented  from  which  usury  could  not  be 
deduced."  A  party  who  demands  and  takes  as  a  discount,  a 
larger  amount  than  is  authorised  by  Rowlettfs  Tables,  intention- 
ally exacts  what  he  receives.  But  whether  this  intentional  ex- 
action be  the  result  of  mistake  or  accident,  or  of  a  corrupt  usu- 
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rious  design,  is  a  matter  of  fact  to  be  submitted  to  the  jury. 
In  the  prayer  under  consideration,  the  defendant's  counsel 
called  on  the  court  to  decide  this  fact,  instead  of  leaving  it  to 
the  jury.  The  prayer  on  that  account  was  properly  rejected, 
and  the  instruction  given  was  fully  sustained  by  the  authorities 
referred  to. 

We  think  the  court  below  were  right  in  refusing  the  defen- 
dant's prayer,  in  his  third  bill  of  exceptions,  for  the  same  rea- 
sons that  sustained  the  refusal  in  the  second  exception.  Nor 
<lo  we  think  that,  the  judgment  of  the  county  court  ought  to 
be  reversed,  on  account  of  the  court's  instruction  to  the  jury 
that,  the  exaction  of  the  interest  complained  of,  was  not  usu- 
rious, conceding,  without  a  reference  to  RowleWs  Tables,  to 
test  the  truth  of  the  fact,  that  there  was  an  overcharge  of  two 
cents  in  the  calculation  of  interest  in  the  absence  of  all  proof 
indicating  a  corrupt  and  usurious  design  in  making  such  over- 
charge, we  regard  it  as  too  trifling  and  inconclusive  a  circum- 
stance, to  warrant  the  jury  in  finding  a  corrupt  and  usurious 
intention  in  the  plaintiff.  The  pitiful  amount  of  the  sum  ex- 
acted standing  alone,  rather  disproves  than  proves  usury.  The 
finding  of  such  a  fact  was  therefore  properly  withheld  from 
the  jury. 

Approving  of  the  conduct  of  the  county  court  as  set  forth 
in  all  the  defendant's  bills  of  exceptions  we  affirm  their  judg- 
ment. JUDGMENT  AFFIRMED. 

Chambers,  J.,  dissented. 


A.  Randall  and  T.  S.  Alexander  vs.  Thomas  Swann  and 
J.  Busey. — December  1838. 

Trustees  appointed  by  the  Court  of  Chancery  may,  if  the  terms  are  not  com- 
plied  with,  ask  for  a  re-sale ;  but  if  the  trustees  make  an  arrangement  with 
the  purchasers  beneficial  to  them,  which  the  Chancellor  rejects,  though  he 
confirms  the  sale,  such  re-sale  will  not  be  at  the  risk  of  the  first  purchasers 

4a'        v.io 
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Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  cause  was  filed  on  the  3rd  November  1836, 
by  Alexander  Randall  and  Thomas  S.  Alexander,  and  alleged 
that,  by  a  decree  of  this  court  of  the  8th  January  1835,  they 
were  appointed  trustees  to  sell  certain  real  estate ;  that  in  exe- 
cution of  their  powers,  on  the  12th  June  1835,  they  sold  to 
Thomas  Swann  certain  parcels  of  real  estate,  Nos.  2,  3,  4; 
viz.  Lot  No.  2 — 42i  acres,  at  $30  per  acre.  Lot  No.  3 — 145i 
acres,  $27  per  acre.  Lot  No.  4 — 256|-  acres,  $20  per  acre. 
That  one  fifth  of  the  purchase  money  was  to  be  paid  on  the 
final  ratification  of  the  sale.  The  balance  in  four  equal  annu- 
al instalments.  The  whole  was  to  be  secured  by  approved 
bonds.  That  these  sales  were  duly  reported  to,  and  ratified  by 
the  Court  of  Chancery.  That  said  Swann  sold  Lot  No.  2  to 
Joseph  Busey,  and  the  complainants  accepted  from  Busey  his 
bonds  for  the  original  purchase  money,  with  an  understanding 
that,  this  arrangement  was  to  be  void  unless  Swann  complied 
with  his  purchase  of  the  residue  of  the  property;  that  he  has 
refused,  and  Busey  has  also  refused  to  pay  up  the  second  and 
other  instalments  due  on  his  purchase.  That  complainants 
have  therefore  a  right  to  set  aside  the  whole  sale;  that  Swann 
does  not  reside  in  Maryland,  and  has  no  effects  here.  Prayer 
that  the  contract  between  them  and  Swann  may  be  specifically 
executed,  that  the  property  may  be  re-sold  at  the  risk  of  Swann, 
and  complainants  paid  out  of  the  proceeds. 

With  this  bill  was  filed  the  proceedings  in  the  cause,  under 
which  the  complainants  were  appointed,  and  acted  as  trustees. 
The  property  sold  by  them  had  been  mortgaged  by  John  Mer- 
cer, and  the  report  of  the  sales  was  in  part  as  follows: 

"The  trustees  further  report  that,  Mary  S.  Mercer,  the  wife 
of  the  said  John  Mercer,  having  a  contingent  right  of  dower 
in  all  the  said  lands,  it  was  agreed  by  the  trustees,  the  said 
John  Mercer  and  wife,  and  all  the  parties  to  this  suit,  that  the 
contingent  right  of  dower  should  be  relinquished,  and  released 
by  the  said  Mary  S.  Mercer,  in  and  to  all  the  mortgaged  lands, 
in  favor  of  the  purchasers  respectively  thereof,  and  that  the 
said  trustees  should,  in  consideration  thereof,  convey  to  the 
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said  Mary  S.  Mercer  in  fee  simple,  all  the  right,  title  and  es- 
tate, of  all  the  parties  to  the  proceedings,  in  and  to  the  undi- 
vided moiety  of  the  parcel  of  the  land  mortgaged,  called  the 
Park  or  Cedar  Park;  that  the  trustees  believing  by  this  agree- 
ment being  executed  the  interest  of  all  concerned  would  be 
promoted,  consented  thereto,  on  condition  that,  the  same  should 
be  approved  and  confirmed  by  the  Chancellor." 

An  order  of  publication  and  interlocutory  decree,  declaring 
the  complainants  entitled  to  relief  as  against  Thomas  Swann, 
were  passed  by  the  Chancellor,  and  a  commission  ordered  to 
take  proof. 

Joseph  Busey  the  other  defendant  answered  the  bill,  admit- 
ted all  its  facts  so  far  as  he  was  acquainted  with  them,  and 
consented  to  a  re-sale.  But  alleged  that,  he  agreed  to  pur- 
chase Lot  No.  2  from  Thomas  Swann,  through  his  agent  John 
Mercer.  The  special  terms  of  that  contract  were  then  set  forth, 
and  the  answer  alleged  that,  as  the  trustees  would  not  agree 
to  them,  he  abandoned  this  purchase  from  Swann,  and  prayed 
that,  the  money  paid  by  him  should  be  applied  to  the  other  par- 
cels of  the  same  property  purchased  by  him,  viz:  Lots  3  &  4. 

Under  the  commission,  the  complainants  only  proved  the 
sale  to  Swann  by  the  auctioneer  who  made  it. 

At  March  term  1837,  the  Chancellor  (Bland)  dismissed  the 
bill  with  costs,  and  the  complainants  brought  the  present  ap- 
peal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorsey,  and  Chambers,  J. 

By  T.  S.  Alexander  for  the  appellant. 
No  counsel  appeared  for  the  appellees. 

Chambers,  J.,  delivered  the  opinion  of  the  court. 

The  trustees  have  no  other  means  of  enforcing  payment  but 
by  a  re-sale  of  the  land. 

The  difficulty  arises  from  the  peculiar  position  of  the  case, 
by  confirming  the  sale,  and  at  the  same  time  rejecting  the  ar- 
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rangement  into  which  the  trustees  entered  without  the  author- 
ity of  the  court.  The  result  would  be,  to  hold  the  purchaser 
to  a  bargain  he  never  made,  and  as  far  as  we  know  never  would 
have  made,  by  compelling  him  to  pay  for  a  title  encumbered 
with  dower,  the  price  he  contracted  to  give  for  the  title  dis- 
charged of  this  incumbrance. 

The  trustees  now  being  before  the  court,  asking  its  aid  to 
enforce  the  payment  of  the  purchase  money  for  the  persons 
entitled,  and  whose  interests  they  represent  may  be  required 
to  receive  that  aid,  on  such  terms  as  the  court  may  deem  equi- 
table. 

An  order  for  a  re-sale  should  be  passed,  but  the  purchaser 
ought  not  to  be  held  answerable  for  any  deficiency  in  the 
amount;  which  may  be  effected  by  a  decree  rescinding  the  sale 
to  Thomas  Swann,  and  directing  a  re-sale  on  the  terms  of  the 
original  decree. 

The  court  will  sign  such  a  decree. 

DECREE  REVERSED  AND  CAUSE    REMANDED, 


Anne  Hardy  and  Thomas  Talburtt  vs.  James  C.  Sum- 
mers and  wife. — December  1838. 

Under  the  act  to  direct  descents,  the  filing  the  petition  and  the  appointment 
of  the  commissioners  are  ex  parte;  and  the  proceedings  of  the  county  court 
in  affirming,  or  rejecting,  their  return,  are  summary,  and  neither  law  or 
usage  requires,  that  the  proofs  exhibited  by  the  parties  should  be  reduced 
to  writing,  or  introduced  into  the  record  of  the  proceedings  before  it. 

And  where  a  bill  was  filed  for  an  injunction,  to  restrain  parties  from  enforc- 
ing a  partition  made  under  that  act,  upon  the  ground  that  the  parties  en- 
titled, had  previously  divided  the  property  themselves,  and  stating  other 
circumstances  showing  the  plaintiff's  title  to  relief,  it  was  held,  that  such 
partition  was  no  bar  to  the  relief  prayed. 

A  partition  made  by  the  county  court  is  a  nullity,  if  a  division  had  been  be., 
fore  made  by  the  parties  themselves, — the  act  to  direct  descents  only  giving 
power  to  the  courts  to  divide,  when  the  parties  entitled  are  incompetent,  or 
cannot  agree  npon  the  division  thereof. 


OF  MARYLAND.  317 


Hardy  and  Talburtt  vs.  Summers  and  wife. — 1838. 

Under  what  circumstances  the  contract  of  a  feme  covert  is  binding. 

The  fact  of  the  possession  of  a  party,  whose  rights  are  supposed  to  be  involv- 
ed in  a  purchase,  is  sufficient  to  put  the  purchaser  upon  the  enquiry,  and 
failing  to  make  such  enquiry,  he  is  in  equity  visited  with  all  the  conse- 
quences of  notice. 

Upon  the  motion  to  dissolve  an  injunction,  the  answer  is  to  be  regarded,  only, 
so  far  as  it  is  responsive  to  the  bill. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  cause  was  filed  on  the  30th  December  1837, 
by  James  C.  Summers  and  Mary  his  wife.  It  alleged  that, 
about  the  4th  February  1819,  a  certain  Jonathan  Hardey  de- 
parted this  life,  intestate,  leaving  the  said  Mary  and  Anne  Har- 
dey',  his  only  daughters  and  heirs  at  law;  that  he  died  seized 
of  personal  and  real  estate  in  Prince  George's  county,  which 
he  had  frequently  declared  he  would  dispose  of  by  last  will 
and  testament  in  manner  following,  that  is  to  say;  that  to  the 
said  Anne  Hardey  and  her  heirs,  he  intended  to  devise  all  that 
parcel  of  land,  called  and  known  by  the  name  of  the  Wedge, 
another  tract  adjoining  it,  and  one  half  of  his  mill  and  mill 
seat,  &c;  that  to  the  said  Mary  and  her  heirs  he  intended  to 
devise  all  that  tract  called  the  Sotdh  part  of  the  White  Marshy 
one  half  of  the  mill  and  mill  seat,  &c;  that  to  Walter  Green- 
bury  Hardey,  son  of  the  said  Anne,  he  the  said  Jonathan  Har- 
dey intended  to  bequeath  certain  personal  property  enumerated 
in  the  bill.  That  to  Jonathan  A.  Summers,  he  intended  to 
bequeath  certain  other  enumerated  property;  that  he  the  said 
Jonathan  Hardey  prepared  an  instrument,  in  the  nature  of  a 
last  will  and  testament,  conforming  to  the  views  herein  before 
mentioned,  but  suddenly  departed  this  life  without  executing 
the  same;  that  soon  after  the  death  of  the  said  Jonathan,  the 
complainants  and  Anne  Hardey  had  interviews,  for  the  purpose 
of  agreeing  on  the  manner  in  which  the  property  of  the  said 
Jonathan  should  be  partitioned  and  divided  between  them ;  and 
thereupon  it  was  agreed  by  and  between  them,  that  in  as  much 
as  the  disposition  the  said  Jonathan  their  father  contemplated 
making  of  the  said  property  by  will,  was  a  very  reasonable, 
natural,  and  equitable  disposition  of  the  same,  that  it  should 
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be  partitioned  accordingly;  and  that  provision  should  be  made 
for  the  payment  of  his  debts,  by  allowing  the  said  James  C. 
and  Mary  his  wife  to  take  certain  articles  of  personal  property 
left  by  him  of  inconsiderable  value,  and  in  consideration  there- 
of to  pay  all  the  said  Jonathan's  debts ;  that  the  property  of  the 
deceased  on  the  22nd  June  1819,  was  accordingly  divided,  and 
the  said  Anne  and  Mary  signed  a  bond  binding  them  respec- 
tively to  abide  by  such  partition  as  will  appear  by  the  bond 
exhibited  with  the  bill ;  that  the  said  James  C.  fairly  and  fully 
assented  to  the  execution  of  said  bond  by  his  wife  Mary,  and 
has  always  been,  and  is  still  willing  to  abide  by  the  terms 
thereof;  that  the  said  James  C.  accordingly  discharged  all  the 
debts  of  the  said  Jonathan;  that  the  several  parties  took  pos- 
session of  the  property  of  said  Jonathan,  under  such  division, 
and  used  the  same;  that  the  said  James  C.  has  made  many  im- 
provements on  his  real  estate,  thus  acquired,  and  has  purchas- 
ed adjacent  property  to  make  the  same  more  valuable;  that 
the  said  Anne  Hardey  has  greatly  injured  her  portion  of  the 
said  estate,  and  that  the  said  Anne  having  sold  and  conveyed 
to  one  Thomas  Talburtt  her  right  and  interest  in  the  real  es- 
tate of  her  said  father,  they  now  pretend  that,  the  said  agreement 
is  not  binding  in  law,  because  the  same  was  not  reduced  to 
writing,  nor  signed  by  the  parties  to  be  charged  thereby,  or 
some  person  or  persons  thereto  lawfully  authorised;  and  that 
the  said  bond  which  was  executed  in  pursuance  of  the  said 
agreement  is  of  no  force  in  law,  because  it  was  not  signed  by 
the  said  James  C.  Summers.  The  complainants  insist,  that 
said  agreement  is  binding,  and  that  the  said  Thomas  Talburtt 
purchased  with  full  knowledge  thereof:  that  the  said  Thomas, 
immediately  after  he  had  purchased  from  the  said  Anne,  took 
possession  of  the  part  allotted  to  and  held  by  her  as  aforesaid, 
and  asked  complainants  to  convey  the  same  to  him,  which  they 
agreed  to  do  on  his  having  a  deed  for  the  purpose  prepared  and 
tendered  to  them ;  yet  the  said  Thomas  did  on  the  17th  No- 
vember 1836,  apply  by  petition  to  Prince  George's  county  court 
for  a  commission  to  divide  or  value  the  real  estate  of  the  said 
Jonatfian,  which  being  granted  to  him  the  said  Thomas  and 
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issued,  it  was  in  such  manner  thereon  proceeded  by  the  com- 
missioners therein  named,  that  they  partitioned  and  divided 
the  said  real  estate,  by  allotting  to  the  said  Thomas,  that  part 
of  the  same  which  had  been  taken  and  held  by  the  complain- 
ants as  aforesaid,  and  in  pursuance  of  the  said  agreement  and 
bond,  with  the  exception  of  about  twelve  acres,  and  allotting 
those  twelve  acres,  and  that  part  of  the  said  real  estate,  which 
was  formally  taken  and  held  by  the  said  Anne  as  aforesaid,  to 
the  complainants.  That  the  said  commissioners  having  re- 
ported the  same,  their  proceedings  were  ratified  and  confirmed, 
notwithstanding  the  complainants  objected  thereto,  on  the 
ground  of  a  former  partition  and  division  made  as  aforesaid, 
and  complainants  are  now  in  danger  of  being  ousted  and  turn- 
ed out  of  possession  of  their  said  land  and  premises,  which  the 
said  Thomas  threatens.  Prayer  for  general  relief  and  an  in- 
junction against  Anne  Hardey  and  Thomas  Talburtt  their 
agents,  and  to  restrain  them  from  interfering  with,  or  entering 
upon,  the  said  real  estate  held  by  the  complainants,  and  for  an 
order  of  publication  against  the  said  Anne  and  Thomas  as  non- 
residents. 

The  bond  referred  to  and  filed  with  the  bill  was  executed  by 
Anne  Hardy  and  Mary  Summers,  and  was  as  follows : 

Know  all  men,  &c,  that  we,  Ann  Hardey  and  Mary  Sum* 
mers,  are  held  and  firmly  bound  one  to  the  other,  their  heirs 
and  assigns,  in  the  penal  sum  of,  &c,  to  be  paid  by  the  party 
or  parties  failing,  to  the  party  or  parties  complying,  to  the 
which  payment  well  and  truly,  &c,  we  and  each  of  us  bind 
ourselves,  &c;  sealed  22nd  June  1819.  The  condition  of  the 
above  obligation  is  such,  that  if  the  above  bound  Ann  Hardy 
and  Mary  Summers  do  abide  by  and  stand  to  the  division  of 
the  property  of  Jonathan  Hardy  deceased,  of,  &c,  as  we  do 
agree  to  divide  the  said  property  as  follows : — All  that  part  or 
parcel  of  land,  and  then  proceeded  to  enumerate  the  property 
partitioned  to  the  said  allegors  respectively;  and  then  conclu- 
ded as  follows:  "All  the  remainder  of  the  said  deceased's  es- 
tate to  Mary  Summers,  after  her  paying  all  the  just  debts  of 
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the  said  deceased,  and  valued  at  the  request  of  the  parties  afore- 
said, by  John  Soper  and  Richard  Marshall,  then,"  &c. 

On  the  30th  December  1837,  the  Chancellor  (Bland)  grant- 
ed an  injunction  and  order  of  publication. 

Thomas  Talburtt  answered  the  bill,  declaring  his  ignorance 
of  how  the  deceased  Jonathan  intended  to  divide  his  estate, 
and  his  disbelief  of  the  existence  of  an  instrument  in  the  na- 
ture of  a  will;  also  declaring  his  ignorance  of  any  interviews 
between  the  said  Anne  and  complainants  in  which  the  terms 
of  a  division  of  their  father's  estate  were  adopted.  His  an- 
swer admitted  his  knowledge  of  the  bond  filed  with  the  bill, 
but  that  he  was  informed  by  the  said  Anne,  that  the  said  James 
C.  Summers  told  her,  that  unless  she  entered  into  said  agree- 
ment she  would  receive  no  part  of  said  estate  &c;  that  the  said 
agreement  was  void,  the  said  James  C.  not  being  a  party  to  it, 
and  being  made  by  a  feme  covert.  The  alleged  improvements 
were  next  denied,  and  the  depreciation  of  Summers'  part  in- 
sisted upon,  and  the  manner  of  its  injury  set  forth  at  large. 
The  damage  to  Ann's  portion  of  the  estate  was  also  denied. 
He  also  denied  that  he  knew  any  thing  of  the  division  of  the 
property  at  the  period  of  his  purchase;  that  he  had  however 
then  seen  the  agreement  filed  with  the  bill.  The  proceedings 
mentioned  in  the  bill  before  Prince  George's  county  court,  to 
divide  the  land,  were  also  admitted  as  stated,  but  the  proposal 
to  execute  a  deed  to  complainants  on  its  being  tendered  was 
denied,  &c. 

The  answer  of  Anne  Hardy  admitted  that  her  father  had  in- 
tended to  give  his  property  to  her  and  her  sister,  and  had  pre- 
pared a  sketch  of  his  intended  will.  She  further  admitted 
that,  ignorant  of  her  rights  she  consented  to  a  division ;  that 
she  executed  the  bond  filed  with  the  bill  being  ignorant  of  its 
contents,  not  having  read  the  same,  neither  did  any  one  read 
or  communicate  the  subject  of  the  same  to  her;  that  she  exe- 
cuted the  same  in  the  presence  of  complainants,  and  that  the 
said  James  C.  declared,  that  if  she  did  not  execute  the  same, 
she  would  get  no  portion  of  her  father's  estate ;  that  consider- 
ing herself  at  his  mercy,  he  then  having  every  part  of  the  said 
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estate  in  his  hands,  she  consented  to  execute  the  bond:  That 
the  said  Mary  did  not  execute  the  same  voluntarily,  but  was 
forced  to  sign  the  same,  as  she  believes,  by  the  cruel  treatment 
of  her  husband.  This  answer  then  proceeded  to  allege  vari- 
ous matters  of  defence — admitted  her  sale  to  Talburtt,  and  the 
proceedings  before  Prince  George's  County  Court. 

At  July  term  1838,  there  was  a  motion  to  dissolve  the  in- 
junction on  the  bill  and  answers,  which  being  overruled,  the 
present  appeal  was  brought  by  the  defendants. 

The  cause  was  argued  before  Archer,  Dorsey,  Cham- 
bers, and  Spence,  Judges. 

T.  G.  Pratt  and  T.  S.  Alexander  for  the  appellants  con- 
tended that  the  injunction  ought  to  be  dissolved. 

1st.  Because  the  agreement  set  out  in  the  bill  was  not  bind- 
ing on  the  appellant  Anne  Hardy,  nor  fit  to  be  executed  by  a 
court  of  equity. 

2nd.  Because  the  appellant  Talburtt  is  shown  to  be  a  pur- 
chaser for  valuable  consideration  and  without  notice,  and  con- 
sequently is  not  to  be  affected  by  any  such  agreement. 

3rd.  Because  his  failure  to  execute  said  agreement  upon 
the  offer  of  the  appellant  Talburtt,  deprives  him  of  all  equity 
(if  any  he  ever  had)  at  this  time  to  require  its  specific  execu- 
tion. 

4th.  Because  the  decree  for  partition  of  Prince  George's 
County  Court  is  a  bar  to  the  relief  asked  upon  the  agreement, 
the  validity  of  that  agreement  having  been  properly  put  in 
issue  in  the  partition  cause. 

The  counsel  cited  7  Mass.  19.  1  Mad.  C.  R.  14.  2  Chitt. 
Eq.  Dig.  815.  Serg.  on  Vend.  278,  279,  280.  1786,  ch.  45, 
sec.  8. 

J.  Johnson  for  the  appellees  insisted,  that  the  bond  was 
valid,  the  husband  of  the  feme  covert  obligor  having  assented 
to  its  execution.  Bosley  vs.  McKim,  7  Harr.  fy  John.  501. 
1  Cox's  Cases,  172.  1  Thos.  Coke,  153.  Barnf other  vs.  Jor- 
dan and  another,  2  Doug.  452.  Baxter  vs.  Smith,  6  Barney, 
41  v.10 
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457,  and  that  equity  would  therefore  protect  and  enforce  that 
contract. 

Dorsey,  Judge,  delivered  the  opinion  of  the  court. 

It  is  insisted  that,  the  grounds  for  equitable  relief,  as  set 
forth  in  the  bill  of  complaint,  were,  heretofore,  and  finally  ad- 
judicated by  Prince  George's  county  court  in  the  proceedings 
therein,  under  the  act  of  descents,  for  the  division  of  the  real 
estate  of  Jonathan  Hardy,  between  Talburtt,  the  grantee  of 
Anne  Hardy,  and  Mary  Summers  and  her  husband;  and  that 
such  adjudication  is  a  bar  to  the  relief  now  prayed  for. 

The  case  set  forth  in  the  complainant's  bill  is  one,  in  which 
a  court  of  equity  only,  is  competent  to  grant  the  appropriate 
relief. 

If  the  facts,  stated  in  the  bill,  be  true,  the  relief  asked  for, 
could  not  be  denied.  Whether  these  facts  be  true  or  false,  it  is  the 
province  of  a  Court  of  Chancery  to  decide  upon  proofs  regu- 
larly before  it,  in  a  cause  conducted  according  to  the  forms  of 
equity  proceedings. 

The  complainants,  before  their  equitable  claims  could  be  de- 
finitely decided,  had  a  right  to  a  discovery  on  oath  by  the  de- 
fendants, and  to  have  all  the  proofs  on  which  those  claims  de- 
pended, taken  in  due  form  and  submitted  to  the  decision  of 
a  court  of  equity,  and,  if  aggrieved  by  its  decision,  to  have  it 
reviewed  in  the  highest  appellate  tribunal  of  the  State,  upon  a 
full  record  of  all  the  proofs  and  proceedings  in  the  cause.  Of 
these  rights  Prince  George's  county  court  could  not  deprive 
them,  by  the  summary  exercise  of  the  powers  specially  dele- 
gated to  it  under  the  act  of  descents.  To  permit  it  to  do  so, 
would  be  an  unheard  of  innovation  on  the  long  established 
forms  of  litigation  in  equity;  would  deprive  the  complainants 
of  their  right  to  purge  the  consciences  of  the  defendants,  or  to 
bring  their  entire  case,  upon  its  merits,  for  trial  before  an  ap- 
pellate tribunal,  or  to  have  any  adjudication  thereon  by  the 
Court  of  Appeals.  Under  the  act  of  descents,  the  filing  the  pe- 
tition, and  appointment  of  the  commissioners,  is  an  ex  parte 
proceeding,  and  the  proceedings  of  the  county  court  in  deter- 


OF  MARYLAND.  323 


Hardy  and  Talburtt  vs.  Summers  and  wife. — 1838. 

mining  on  the  confirmation  or  rejection  of  the  return  of  the 
commissioners,  are  summary  in  their  nature,  and  no  law  re- 
quires, nor  is  it  customary  for  the  court  to  direct,  that  the 
proofs  exhibited  by  the  parties,  should  be  reduced  to  writing, 
or  in  any  way  introduced  into  the  record  of  the  proceedings 
before  it.  An  appeal  under  such  circumstances  could  not  avail 
the  appellant,  even  if  permitted,  in  the  court  of  last  resort. 

But  there  is  another  reason  why  the  Chancery  court  should 
not  be  thus  abruptly  arrested  in  the  prosecution  of  this  suit  on 
the  ground  of  a  prior  adjudication  in  Prince  George's  county 
court;  and  that  is,  that  if  the  allegations  in  the  bill  be  true,  the 
alleged  prior  adjudication  is  a  nullity,  being  a  proceeding  co- 
ram non  judice.  The  act  of  descents  only  giving  power  to 
the  county  courts  to  divide  the  real  estate  of  a  deceased  per- 
son, where  the  parties  entitled  to  the  deceased's  estate  cannot 
agree  upon  the  division  thereof.  The  principle  of  res  adjui- 
cata,  therefore,  on  the  present  appeal,  interposes  no  obstacle  to 
the  continuance  of  the  injunction  issued  in  this  cause. 

The  next  in  its  proper  order,  of  the  reasons  assigned  for 
the  reversal  of  the  Chancellor's  orders  continuing  the  injunc- 
tion is,  because  the  agreement  set  out  in  the  bill  being  made 
with  Mary  Summers,  a  married  woman,  is  not  binding  upon 
Anne  Hardy.  The  agreement,  as  charged  in  the  bill  and  not 
denied  in  the  answer,  was  made  in  the  presence  of  the  hus- 
band and  assented  to  by  him,  and  according  to  the  statements 
in  the  bill,  as  admitted  or  not  denied  in  the  answers,  the  agree- 
ment was  consummated  by  an  actual  division  of  the  real  es- 
tate of  the  deceased  between  the  sisters,  each  taking  posses- 
sion, and  holding  according  to  such  division,  for  at  least  four- 
teen years.  The  complainants  still  hold  under  such  division 
the  portion  signed  them;  Anne  held  her  share  till  she  convey- 
ed to  Talburtt,  and  after  such  conveyance  he  took  possession 
of  Anne^s  part,  and  offered  to  execute  conveyances  between 
himself  and  the  complainants,  conformably  to  the  partition 
which  had  been  made.  We  know  of  no  principle,  either  of 
law  or  equity,  under  the  circumstances,  in  which  it  was  made, 
that  woulcj  invalidate  the  agreement,  simply  on  the  ground  of 


324  CASES  IN  THE  COURT  OF  APPEALS 

Hardy  and  Talburtt  vs.  Summers  and  wife. — 1838. 

the  coverture  of  one  of  the  parties.  As  authorities  for  a  con- 
trary doctrine,  see  Baxter  vs.  Smith,  6  Binney  427.  Barns- 
father  and  another,  Executor  of  Moffat,  against  Jordan  and 
another,  2  Douglas  452.  Thos.  Co.  Tit.  153,  and  Bowyer  vs. 
Peake,  2  Freeman's  Rep.  215.  To  refuse  relief  in  the  case  be- 
fore us  on  this  ground  only,  would  be  against  all  equity  and 
conscience. 

The  next  reason,  assigned  for  the  reversal  of  the  Chancel- 
lor's order  is,  that  the  defendant  Talburtt  is  a  bona  fide  pur- 
chaser without  notice  of  the  agreement  entered  into  by  Anne 
and  her  sister,  or  the  proceedings  under  it,  and  as  such,  must 
be  protected  in  a  court  of  equity,  against  such  agreement  and 
proceedings.  But  this  defence  if  properly  pleaded,  could  not 
avail  the  defendant  Talburtt.  The  actual  possession  of  the 
complainants,  according  to  the  agreement  and  division  under 
it,  is  a  sufficient  intimation  of  their  rights,  to  have  put  Tal- 
burtt upon  an  inquiry  into  their  nature,  and  failing  to  make 
it,  he  is  in  equity  vested  with  all  the  consequences  of  a  know- 
ledge of  their  title. 

The  only  remaining  question  to  be  considered  is,  has  the 
equity  of  the  bill  been  sworn  away  by  the  statements  in  the 
answers.  We  are  clearly  of  opinion  that  it  has  not;  most  of 
the  material  facts  constituting  the  complainants'  equity,  have 
been  admitted,  or  not  denied  by  the  answers.  As  far  as  the 
statements  contained  in  the  answers  are  responsive  to  the  char- 
ges in  the  bill,  the  complainants'  equity  remains  wholly  unim- 
paired. The  matters  in  avoidance,  relied  on  in  the  answers, 
which,  when  put  in  issue,  if  proved,  might  strip  the  complain- 
ants of  all  claim  to  relief,  not  being  responsive  to  the  bill,  can- 
not in  this  stage  of  the  cause  be  relied  on  by  the  defendant, 
as  grounds  for  the  dissolution  of  the  injunction. 

The  orders  of  the  Chancellor  continuing  the  injunction  is 
affirmed  with  costs.  orders  affirmed. 


OF  MARYLAND.  325 


Hall,  Aclm'r  of  Hall,  vs.  Gill,  Trustee  of  Hall.— 1838. 

Tubman  L.  Hall,  Administrator  of  John  Hall,  vs.  G. 
M.  Gill,  permanent  trustee  of  Samuel  Hall  an  In- 
solvent Debtor. — December  1838. 

Property  acquired  by  an  insolvent  debtor,  subsequently  to  his  petition,  by  gift, 
descent,  or  in  his  own  right  by  bequest,  devise,  or  in  any  course  of  distri- 
bution, does  not  pass  to  his  trustee. 

Appeal  from  the  Orphans  Court  Baltimore  county. 

The  petition  in  this  casue,  was  filed  by  the  appellee,  to  re- 
cover a  distributive  share  of  John  HalPs  estate,  due  to  Sam- 
uel Hall  a  brother  of  the  deceased. 

Samuel  Hall  applied  for  relief  under  the  Insolvent  Laws  of 
Maryland,  on  the  10th  May  1834,  and  the  deceased  (who 
died  after  his  application)  was  his  creditor  to  amount  of 
$2,893.64,  at  the  time  thereof. 

By  the  act  of  1805,  ch.  110,  sec.  5,  the  petitioning  debtor 
on  complying  with  the  conditions  of  the  act  is  discharged  from 
his  debts,  provided,  that  any  property  which  he  shall  thereafter 
acquire,  by  gift,  descent,  or  in  his  own  right  by  bequest,  de- 
vise, or  in  any  course  of  distribution,  shall  be  liable  to  the  pay- 
ment of  the  said  debts. 

The  Orphans  Court  decreed  the  distributive  share  of  Sam- 
uel Hall  ($487.52)  to  be  paid  to  the  appellee  his  trustee,  and 
the  administrator  appealed  from  that  decision. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorsey  and  Spence,  J. 

By  Mayer  for  the  appellant,  who  contended: 
1.  That  the  fund  in  question,  although  coming  to  the  in- 
solvent in  his  own  right,  "in  the  course  of  distribution,"  does 
not  belong  to  the  permanent  trustee  for  the  benefit  of  the  cred- 
itors at  the  time  of  the  insolvent's  application;  but  is  answer- 
able to  those  creditors  separately,  to  be  recovered  as  if  the 
insolvent  had  not  applied  for  the  benefit  of  the  Laws,  and 
that  subsequent  creditors  are  equally  entitled  to  pursue  it  in 
the  same  way. 
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2.  That  if  even  the  Insolvent  Laws  makes  this  fund  assets 
exclusively  for  the  creditors  at  the  time  of  the  insolvent's  ap- 
plication, to  be  distributed  among  them  pro  rata,  yet  the  per- 
manent trustee,  is  not  the  agent  for  securing  and  distributing 
it,  and  a  court  of  equity  must  be  resorted  to  for  taking  charge 
of,  and  dividing  it. 

3.  That  the  insolvent  being  indebted  to  the  deceased  John 
Hall,  in  a  much  larger  amount  than  the  distributive  share,  the 
share  may  be  returned  by  the  administrator,  and  the  insolvent's 
claim  for  it  is  extinguished. 

G.  L.  Dulany  for  the  appellee. 

By  the  court.  We  are  of  opinion,  that  the  subsequently 
acquired  property  of  an  Insolvent  Debtor,  mentioned  in  the 
proviso  of  the  act  of  1805,  ch.  110,  does  not  pass  to  his  trustee. 

DECREE  REVERSED  WITH  COSTS. 


The  President,  Directors  and  Company  of  the  Bank 
of  the  United  States  vs.  Ariana  J.  Lyles  et  al.,  terre 
tenants  of  Aquila  Johns. — December  1838. 

When  a  writ  of  diminution  has  issued  to  amend  the  record  of  a  cause  de- 
pending in  the  Court  of  Appeals,  the  court  from  which  the  appeal  is  taken 
may,  upon  motion,  order  the  record  to  be  amended,  by  inserting  a  writ 
therein  which  the  clerk  did  not,  but  ought  to  have  issued. 

The  running  of  the  act  of  limitations  is  arrested  by  the  docketting  of  an  ac- 
tion, with  directions  to  the  clerk  to-  issue  tho  necessary  process,  whether 
such  process  is  issued  or  not. 

Cross  Appeals  from  Prince  George's  County  Court. 

It  appeared  by  the  record  in  this  cause  that,  on  the  6th  April 
1831,  the  appellants  sued  out  of  Prince  George's  county  court  a 
writ  of  scire  facias,  reciting  that,  at  a  county  court  begun  &c, 
in  and  for  said  county,  &c,  on  the  1st  Monday  in  September 
1806,  The  President  and  Directors  and  Company  of  the  Bank 
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of  the  United  States,  by  the  judgment  of  the  said  court  recov- 
ered against  a  certain  Aquila  Johns  as  well  the  sum  of  .£3000 
current  money,  a  certain  debt,  &c.  This  writ  then  proceeded 
in  the  usual  form,  to  summon  the  appellees  to  appear  as  terre 
tenants  of  Aquila  Johns,  and  shew  cause,  &c,  and  was  return- 
able on  the  second  Monday  of  October  1831.  The  defendants 
appeared  voluntarily,  and  after  oyer  pleaded  nul  tiel  record  and 
limitations. 

At  October  term  1832  the  plaintiffs  prayed  leave  to  amend 
their  writ,  and  it  was  accordingly  amended  to  a  writ  reciting, 
"Whereas  at  a  County  Court  begun  &c,  on  the  first  Monday 
of  September,  1806,  a  certain  John  Davidson,  administrator 
of  Uriah  Forrest  deceased,  for  the  use  of  The  President, 
Directors  and  Company  of  the  Bank  of  Columbia,  by  the  judg- 
ment of  the  same  court,  recovered  against  a  certain  Aquila 
Johns,  late  &c,  as  well  &c;  and  whereas  the  said  President, 
Directors  and  Company  of  the  Bank  of  Columbia,  since  the 
rendition  of  the  said  judgment,  to  wit,  at  October  term  1828, 
assigned,  transferred  and  set  over  the  same  to  and  for  the  use 
of  The  President,  Directors  and  Company  of  the  Bank  of  the 
United  States,  according  to  the  act  of  assembly  in  such  case 
made  and  provided;  and  whereas,  &c,  then  pursuing  the  usual 
form  and  suggesting  that  execution  still  remained  to  be  made 
by  TJie  President  and  Directors  of  the  Bank  of  the  United 
States.  This  writ  purported  to  have  been  issued  on  the  6th 
May  1831. 

The  defendants  again  pleaded  nul  tiel  record  and  limitations. 

Upon  the  first  plea  an  issue  in  law  was  joined. 

To  the  second  plea  the  plaintiffs  replied  that,  the  original 
judgment  rendered  in  1806  was  obtained  by  John  Davidson, 
administrator  of  Uriah  Forrest,  for  the  use  of  the  President  and 
Directors  of  the  Bank  of  Columbia,  and  was  afterwards,  to  wit, 
at  the  October  term  of  Prince  George's  County  Court,  in  the 
year  1828,  assigned  and  set  over  for  the  use  of  the  said  Pres- 
ident, Directors  and  Company  of  the  Bank  of  the  United  Slates, 
and  that  the  plaintiffs  to  said  judgment  at  the  time  when  the 
same  was  rendered  were  residing,  and  up  to  the  time  of  the 
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assignment  as  above  set  forth  to  the  plaintiffs  in  this  suit,  did 
continue  to  reside  in  parts  beyond  seas  and  without  the  juris- 
diction of  this  State,  to  wit,  in  the  District  of  Columbia.  And 
the  said  plaintiffs  further  aver,  that  after  the  assignment  to  them 
as  aforesaid,  to  wit,  on  the  24th  November  1830,  they  sued 
forth  their  scire  facias  in  this  behalf,  which  said  scire  facias 
was  afterwards,  with  the  leave  and  by  the  directions  of  the 
court,  amended  as  the  same  now  stands,  and  this,  &c. 

The  defendants  demurred  to  the  replication  to  the  plea  of 
limitations,  and  the  plaintiffs  joined  in  this  demurrer. 

The  first  issue  the  County  Court  decided  for  the  plaintiffs, 
and  the  second,  the  demurrer  for  the  defendants,  and  rendered 
final  judgment  for  the  defendants.  The  appellants  prayed  an 
appeal. 

In  the  appellate  court  at  December  term  1836,  (16th  Janu- 
ary 1837)  the  parties  filed  an  admission,  that  the  plaintiffs 
caused  this  suit  to  be  docketed  on  the  24th  November  1830, 
on  the  appearance  docket  of  Prince  George' 's  County  Court  to 
the  term  then  next  ensuing;  but  that  the  writ  of  sci  fa  was 
not  then,  nor  at  any  time  afterwards,  issued,  until  the  6th  May 
1831,  as  stated  in  the  record.  That  at  the  time  of  issuing  the 
sci  fa,  the  title  of  the  suit  which  had  been  docketed  as  afore- 
said on  the  24th  November  1830,  was  brought  forward  by  the 
clerk  in  the  manner  that  cases  usually  are,  when  the  process 
in  them  has  not  been  served,  and  has  been  ordered  to  be  re- 
newed, and  that  the  record  of  this  cause  in  the  Court  of  Ap- 
peals shall  be  considered  by  the  court  as  amended,  so  as  to 
embrace  and  present  all  the  matters  of  fact  herein  admitted,  as 
fully  as  if  the  same  had  been  inserted  on  a  writ  of  diminution 
for  that  purpose  issued. 

At  the  June  term  of  this  court,  1838,  the  appellants  suggest- 
ed a  diminution  of  the  record  by  the  omission,  1st.,  of  the  mo- 
tion made  by  the  appellants  in  the  court  below  on  the  24th 
November  1830,  for  a  scire  facias,  and  of  the  award  thereof. — 
2nd.,  of  the  scire  facias  amended  thereupon,  which  issued,  or 
ought  to  have  issued,  as  above  stated. — 3rd.,  of  the  continu- 
ance of  the  cause. 
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A  diminution  was  accordingly  issued,  and  the  clerk  of  the 
County  Court  re-transmitted  the  same  record,  when  a  second 
diminution  was  applied  for,  and  granted. 

By  the  record  returned  to  this  court  on  the  3rd  December 
1838,  it  appeared,  Jhat  on  the  24th  November  1830,  the  appel- 
lants sued  out  as  their  first  process,  the  scire  facias,  secondly 
mentioned  in  this  report,  that  it  was  not  returned  by  the  sheriff 
of  Prince  George'' s  county,  and  that  an  alias  sci.  fa.  was  is- 
sued on  the  6th  May  1831.  This  was  returned  nihil,  and  the 
appellees  voluntarily  appeared  and  after  oyer  pleaded  as  before. 
It  then  appeared  that  the  appellants,  at  April  term  1833,  had 
taken  leave  to  amend  their  scire  facias ;  the  amended  scire  fa- 
cias was  set  forth  as  issued  on  the  6th  May  1831,  and  conforms 
to  the  one  of  the  same  date  herein  before  set  out.  To  this 
amended  writ,  the  parties  pleaded  as  before,  and  the  judgment 
before  mentioned  was  rendered  by  the  county  court. 

The  record  brought  up  and  filed  on  the  3rd  December  1838, 
upon  the  cross  appeal  of  the  appellees,  the  defendants  below, 
stated  that,  at  October  term  1838  of  Prince  George's  county 
court,  the  plaintiffs  there  moved  the  court  to  amend  the  record 
in  this  cause,  by  inserting  therein  a  writ  of  scire  facias,  to  be 
titled  as  of  September  term  1830;  and  corresponding  with  a 
writ  of  scire  facias  therein,  which  purports  to  have  issued  on 
the  6th  May  1831,  and  by  entering  a  proper  return  of  nihil  or 
otherwise  by  the  sheriff,  and  by  such  further  entry  therein  as 
will  show  that  the  writ  of  scire  facias  now  therein,  and  pur- 
porting to  have  been  issued  on  the  6th  May  1831,  was  an  alias 
writ — and  the  parties  filed  the  following  statement: 

At  this  term  the  plaintiff  moved  the  court  to  amend  the  re- 
cord by  inserting  therein  the  scire  facias,  which  it  was  alleged 
should  have  issued  on  the  24th  November  1830.  The  plain- 
tiffs then,  to  shew  that  the  first  writ  issued,  offered  all  the  pro- 
ceedings in  the  cause  in  evidence,  and  also  showed,  that  to  the 
term  following,  that  to  which  the  original  scire  facias  would 
have  been  returned  if  it  had  issued,  there  was  a  memorandum 
in  the  margin  of  the  docket  of  said  succeeding  term,  which 
was  the  October  term  1831,  that  the  writ  which  issued  to  that 
42  v.10 
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term  was  a  second  writ ;  a  copy  of  which,  and  copies  of  all 
the  docket  entries  of  the  action  at  succeeding  terms,  to  the 
rendition  of  the  judgment  in  the  action,  shall  be  annexed  hereto 
as  a  part  of  this  statement.  It  also  appeared,  that  upon  the 
original  or  rough  docket  to  the  first  term,  which  was  the  April 
term  1831,  the  usual  marks  indicating  the  issuing  of  the  writ 
were  not  made,  which  marks  are  an  i  at  the  foot  of  the  case, 
and  the  words  delivered  to  the  sheriff,  when  it  is  so  delivered ; 
and  the  clerk  upon  being  examined  proved,  that  according  to 
his  recollection  the  first  writ  did  not  in  fact  issue. 

The  plaintiffs  then  proved  by  the  counsel,  at  whose  instance 
the  original  scire  facias  was  docketed,  that  at  the  time  of  so 
doing,  he  referred  the  clerk  to  the  original  judgment  which  it 
was  intended  to  revive,  and  the  same  was  examined  by  the 
clerk,  but  the  said  counsel  furnished  the  clerk  with  no  other 
titling,  but  a  reference  to  the  judgment  as  aforesaid,  or  with 
written  or  other  instructions  as  to  the  form  of  the  writ.  He 
also  proved,  that  the  absence  of  the  marks  which  indicated 
the  issuing  of  writs  are  not  in  all  cases  conclusive  evidence 
that  such  writs  have  not  issued,  by  referring  to  several  cases 
where,  in  the  absence  of  such  marks,  the  writs  nevertheless 
issued.  The  defendants  then  proved  by  an  examination  of  the 
docket,  that  the  entry  on  the  docket,  which  indicated  that  a 
writ  was  a  second  or  alias  writ,  did  not  conclusively  prove  the 
issuing  of  the  first  writ,  by  referring  to  cases  in  which  such 
entry  was  made,  when  the  first  writ  did  not  in  fact  issue;  and 
thereupon  the  defendant's  counsel  objected  to  the  said  motion 
and  amendment;  but  the  court  notwithstanding  such  objection 
passed  the  following  order  hereafter  mentioned.  From  which 
order  the  defendants  prayed  an  appeal,  and  the  same  was 
granted. 

A  copy  of  the  docket  entries  referred  to  in  the  aforegoing 
statement  of  facts,  viz : 
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1831. 

May  6th. 

O.C. 


The  President,  Directors 
&  Co.  of  The  Bank  of 
the  United  States, 


Arianna  J.  Lyles  and  Ari- 
anna  J.  Lyles,  Guardian 
to  Sarah  M.  Lyles,  ten- 
ants of  Aquila  Johns. 


October  term  1831.  Sci  fa. 
Sheriff's  return  Nihil. 

April  term  1832.  Sci  fa.  Nul 
tiel  record  and  limitations.  Mo. 
and  leave  to  amend  Sci  fa  cont'd. 

Oct.  term  1832.     Same  entries. 

April  term  1833.  Sci  fa.  Nul 
tiel  record  and  limitations.  Rule 
rep.  Leave  to  amend  Sci  fa. 
Amended  Sci  fa.  filed.  Rule  plea 
cont'd. 

Oct.  term.  Sci  fa.  Amended 
Sci  fa.  Nul  tiel  record  and  limi- 
tations.   Rule  rep.  cont'd. 

April  term  1834.  Sci  fa.  amend- 
ed sci  fa.  nul  tiel  record  and  limi- 
tations. Rule  rep.  rep'n  filed  7th 
April  1834;  cont'd. 

Nov.  term  1834.  Sci  fa.  amend- 
ed sci  fa.  nul  tiel  record  and  limi- 
tations; issue  to  nul  tiel  record. 
Rep.  f'd.  Rule  rej.  Gen'l  de- 
murrer to  rep.  cont'd. 

April  1835.  Sci  fa.,  amended 
Sci  fa.,  nul  tiel  record  and  limita- 
tions, issue  to  nul  tiel  record  rep. 
f'd.,  demurrer  to  rep.  Joinder  on 
demurrer,  cont'd. 

Nov.  1833.  Same  entries.  Judg- 
ment on  demurrer  for  deft. 
True  copy.    Test, 

A.  BEALL,  Clk. 


The  county  court  (Stephen  J.,  Key  and  C.  Dorsey,  A.  J.) 
at  October  term  1838,  upon  the  aforesaid  motion,  ordered, 
■that  the  clerk  make  out  and  insert  in  the  record,  a  scire  facias 
from  the  docket  entries,  and  other  proceedings  in  the  cause; 
which  shall  correctly  recite  the  judgment  sought  to  be  revived, 
and  purport  to  have  been  issued  on  the  24th  November  1830. 
The  court  overrule  so  much  of  the  motion  as  seeks  to  have 
any  entry  made  of  a  return  of  said  writ  by  the  sheriff,  the 
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court  not  finding,  that  any  return  of  any  such  writ  was  made 
by  the  sheriff.     From  which  order  the  appellees  appealed. 

These  appeals  came  on  to  be  argued  before  Archer,  Dor- 
sey,  Chambers  and  Spence,  J. 

By  T.  G.  Pratt  and  T.  S.  Alexander  for  The  Bank  of 
the  United  States. 

The  appellants  insist,  that  the  judgment  in  this  case  ought 
to  be  reversed,  and  a  new  judgment  entered  in  their  favor. 

1.  Because  the  judgment  in  the  record  mentioned,  was  not 
barred  by  the  act  of  limitations  at  the  time  of  the  issue  of  the 
writ  of  scire  facias  to  revive  the  same. 

2.  Because  the  plaintiffs  below  (now  the  appellants)  are 
entitled  to  maintain  a  scire  facias  in  their  own  names. 

Upon  the  appeal  taken  by  the  defendants  below  from  the 
order  of  the  court,  allowing  an  amendment  of  the  record,  the 
Bank  plaintiffs  below  will  insist : 

1.  That  no  appeal  will  lie  from  the  order  allowing  the 
amendment,  as  it  was  passed  in  the  exercise  of  the  discretion 
of  the  court  below. 

2.  That  if  the  propriety  of  the  order  is  now  to  be  reversed, 
the  whole  record  shews  there  is  no  error  in  the  order. 

J.  Johnson  for  the  defendants  upon  their  appeal. 

At  September  term  1806,  a  judgment  had  been  rendered 
against  Aquila  Johns  at  the  suit  of  John  Davidson,  adminis- 
trator of  Uriah  Forrest,  for  the  use  of  the  Bank  of  Columbia, 
which  was  subsequently  assigned  to  the  Bank  of  the  United 
States.  On  the  24th  November  1830,  the  appellee's  counsel 
caused  a  scire  facias  to  be  docketed  upon  this  judgment  against 
the  appellants,  but  furnished  the  clerk  no  titling  or  instruc- 
tions by  which  he  could  issue  the  writ,  though  he  referred  him 
to  the  original  judgment  which  it  was  intended  to  revive. 
This  writ  in  point  of  fact  never  did  issue,  or  if  issued  never 
was  returned.  On  the  6th  of  May  1831,  a  writ  did  issue,  to 
which  the  defendants  appeared  and  pleaded  nul  tiel  record, 
and  limitations.     The  plaintiff  replied  to  the  plea  of  limita- 
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tions,  the  savings  in  favor  of  non-residents.  To  this  replica- 
tion there  was  a  demurrer,  and  judgment  on  the  demurrer  for 
the  defendants  at  November  term  1835.  The  plaintiffs  carri- 
ed the  case  to  the  Court  of  Appeals,  and  whilst  the  case  was 
depending  in  that  court,  they  at  October  term  1838,  moved 
the  county  court  to  amend  the  record  by  inserting  a  writ  there- 
in as  issued  on  the  24th  November  1830,  and  by  entering  a 
proper  return  therein,  &c.  The  court  granted  the  first  part  of 
the  application,  but  refused  the  last,  and  the  defendant  ap- 
pealed, and  will  contend: 

That  under  the  circumstances  of  the  case  the  court  had  no 
power  to  amend  the  record  by  inserting  a  writ  therein  which 
had  never  issued,  or  been  returned. 

Upon  the  plaintiff's  appeal  he  insisted,  that  the  second  scifa 
was  defective  in  not  alleging  that  the  assignment  to  the  Bank 
of  the  United  States  was  in  writing. 

At  the  common  law  the  bank  could  not  have  issued  a  scifa 
on  this  judgment  in  her  own  name. 

The  right  so  to  proceed  is  derived  from  the  act  of  1829,  ch. 
51,  which  requires  the  assignment  to  be  in  writing,  and  the 
writ  should  so  have  averred.  Gould  PL  191, 193.  1  Saund. 
276  (a)  2.  Kent  vs.  Somerville,  7  Gill  fy  John.  265.  The 
term  assignment,  does  not  ex  vi  termini  import  a  transfer  in 
writing.     1  JacoVs  Law  Die.  139. 

2.  That  Jl.  Johns,  the  original  defendant  if  alive,  should 
have  been  made  a  party  to  the  scifa,  or  if  dead,  his  heirs  and 
personal  representatives  should  be  parties.  Whitney  vs.  Camp, 
3  Johns.  Rep.  86.  Morton  vs.  Tenant  of  Crogan,  20  lb.  106. 
2  Tidd  Pr.  1174.  2  Saund.  51  (a).  It  is  no  answer  to  say, 
that  this  objection  should  have  been  taken  by  plea,  that  is 
the  mode  in  which  the  non-joinder  of  other  terre  tenants  should 
be  relied  upon,  as  the  plaintiff  might  not  otherwise  know  who 
were  the  omitted  parties,  but  for  the  omission  of  the  defen- 
dant himself,  or  his  heirs,  there  can  be  no  such  excuse,  as  it 
must  be  known  who  they  are. 

A  plea  in  abatement  is  never  necessary  when  the  sci  fa 
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itself  shows,  that  the  proper  parties  are  omitted.  Gould,  279. 
1  Chatty's  PL  29. 

3.  The  plea  of  limitations  is  a  flat  bar. 

The  sci  fa  did  not  in  fact  issue  until  the  6th  May  1831, 
which  was  twenty-four  years  from  the  date  of  the  judgment, 
and  upwards  of  12  years  from  the  act  of  1818,  ch.  216,  re- 
pealing the  savings  in  favor  of  non-residents. 

The  action  commenced  with  the  issuing  of  the  writ,  and 
not  the  docketing  of  the  case.  Gould,  29,  173,  note  (1).  1 
Tidd  Pr.  104. 

And  the  writ  must  not  only  be  shown  to  have  issued,  but 
it  must  appear  also  to  have  been  returned.  Harris  qui  Tarn 
vs.  Woolford,  6  Term.  Rep.  617.     6  Taunt.  141. 

The  court  upon  the  appeal  of  The  Bank  of  the  United  States, 
reversed  the  judgment  of  the  county  court  and  awarded  a  pro- 
cedendo ;  and  upon  the  appeal  of  the  defendants  affirmed  the 
judgment  of  the  county  court. 

JUDGMENT  REVERSED  AND  PROCEDENDO  AWARDED. 


J.  Brown  and  Adam  King,  Adm'rs  of  Peter  Brown,  vs. 
John  Jones,  Adm'r  of  P.  Earther. — June,  1839. 

The  profert  of  letters  of  administration  places  them  in  the  hands  of  the 
court,  of  whom  oyer  is  craved,  and  not  of  the  party;  and  being  in  posses. 
sion,  the  court  must  be  assured,  by  an  inspection  of  the  letters,  of  the  right 
of  the  party  to  sue,  and  of  the  jurisdiction  of  the  court  granting  them. 

It  seems  that  a  plaintiff,  in  whoso  favor  a  judgment  has  been  rendered  on  de- 
murrer to  the  declaration,  may  be  suffered  to  join  in  the  demurrer  a  term 
after  the  judgment  is  rendered,  and  that  the  court  may  allow  an  amend- 
ment of  the  record  for  that  purpose. 

In  suing  upon  a  contract  for  the  payment  of  money  in  a  foreign  currency, 
the  value  of  it  in  Maryland  currency  should  be  averred  in  the  declaration, 
and  the  omission  to  make  such  an  averment  is  a  good  objection  on  general 
demurrer. 

A  special  demurrer  will  perform  the  office  of  a  general  demurrer. 

Appeal  from  Frederick  County  Court. 
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This  was  an  action  of  debt,  commenced  by  the  appellee  on 
the  3rd  February  1836.  The  writ  was  in  the  detinet,  and  claim- 
ed a  debt  of  .£400  current  money. 

The  plaintiff  declared  as  follows: 

Frederick  County,  to  wit: — Jacob  Brown  and  Adam  King 
late  of  Frederick  county,  yeomen,  administrators  of  all  and  sin- 
gular the  goods  and  chattels,  rights  and  credits,  which  were  of 
Peter  Brown  at  the  time  of  his  death,  who  died  intestate  as  it 
is  said,  were  summoned  to  answer  unto  John  Jones,  adminis- 
trator of  all  and  singular  the  goods  and  chattels,  rights  and 
credits  which  were  of  Peter  Earther  at  the  time  of  his  death, 
in  a  plea  that  they  render  unto  him  the  sum  of  four  hundred 
pounds  current  and  lawful  money  of  Pennsylvania,  which  from 
him  they  unjustly  detain,  and  so  forth;  and  thereupon  the  said 
John,  administrator  as  aforesaid,  by  Francis  Brengle  his  attor- 
ney saith,  that  whereas  the  said  Peter  Brown,  on  the  first  day 
of  April  in  the  year  1820,  to  wit,  at  Frederick  county  afore- 
said, made  his  certain  writing  obligatory,  bearing  date  the  day 
and  year  aforesaid,  and  thereby  then  and  there  acknowledged 
himself  to  be  held  and  bound  unto  the  said  Peter  Earther  in 
the  sum  of  one  hundred  pounds  current  and  lawful  money  of 
Pennsylvania,  to  be  paid  to  the  said  Peter  Earther,  or  to  his 
certain  attorney,  executors,  administrators  or  assigns,  to  which 
payment  well  and  truly  to  be  made  and  done,  he  bound  him- 
self, his  heirs,  executors  and  administrators. 

2nd  Count.  Also,  that  whereas  the  said  Peter  Brown  on  the 
first  day  of  April  in  the  year  1820,  to  wit,  at  Frederick  coun- 
ty aforesaid,  made  his  certain  other  writing  obligatory  bearing 
date  the  day  and  year  last  aforesaid,  and  thereby  then  and  there 
acknowledged  himself  to  be  held  and  firmly  bound  unto  the 
said  Peter  Earther,  in  the  sum  of  one  hundred  pounds  current 
and  lawful  money  of  Pennsylvania,  to  be  paid  to  the  said  Peter 
Earther,  or  to  his  certain  attorney,  executors,  administrators 
or  assigns,  to  which  payment  well  and  truly  to  be  made  and 
done,  he  bound  himself,  his  heirs,  executors  and  administra- 
tors. 

3rd  Count.    Also,  that  whereas  the  said  Peter  Brown  on  the 
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first  day  of  April  in  the  year  1820,  to  wit,  at  Frederick  county 
aforesaid,  made  his  certain  other  writing  obligatory,  bearing 
date  the  day  and  year  last  aforesaid,  and  thereby,  then  and 
there  acknowledged  himself  to  be  held  and  firmly  bound  unto 
the  said  Peter  Earther,  in  the  sum  of  one  hundred  pounds 
current  and  lawful  money  of  Pennsylvania,  to  be  paid  to 
the  said  Peter  Earther,  to  which  payment  well  and  truly  to 
be  made  and  done,  he  bound  himself,  his  heirs,  executors  and 
administrators. 

4th  Count.  And  also,  that  whereas  the  said  Peter  Brown, 
on  the  first  day  of  April  in  the  year  1820,  to  wit,  at  Frederick 
county  aforesaid,  made  his  certain  other  writing  obligatory, 
bearing  date  the  day  and  year  last  aforesaid,  and  thereby,  then 
and  there  acknowledged  himself  to  be  held  and  firmly  bound 
unto  the  said  Peter  Earther,  in  the  sum  of  one  hundred  pounds 
current  and  lawful  money  of  Pennsylvania,  to  be  paid  to  the 
said  Peter  Earther  or  to  his  certain  attorney,  executors,  admi- 
nistrators or  assigns,  to  which  payment  well  and  truly  to  be 
made  and  done,  he  bound  himself,  his  heirs,  executors  and  ad- 
ministrators. Nevertheless  the  said  Peter  Brown  in  his  life 
time,  and  the  said  Jacob  Brown  and  Adam  King,  administra- 
tors as  aforesaid,  since  the  death  of  the  said  Peter  Brown,  have 
not,  nor  hath  either  of  them,  yet  paid  the  aforesaid  several  sums 
of  money,  or  either  of  them,  or  any  part  thereof,  to  the  said 
Peter  Earther  in  his  life-time,  or  to  the  said  John  Jones,  ad- 
ministrator as  aforesaid,  since  the  death  of  the  said  Peter 
Earther,  but  the  same  or  any  part  thereof,  to  the  said  Peter 
Earther,  in  his  life-time,  or  to  the  said  John  Jones,  adminis- 
trator as  aforesaid,  since  the  death  of  the  said  Peter  Earther, 
to  render  or  pay  the  said  Peter  Brown  in  his  life-time,  and  the 
said  Jacob  Brown  and  Adam  King,  administrators  as  aforesaid, 
since  the  death  of  the  said  Peter  Brown,  have,  and  each  of 
them  hath,  hitherto  altogether  refused,  and  the  said  Jacob 
Brown  and  Adam  King,  administrators  as  aforesaid,  still  do 
refuse,  wherefore  the  said  John  Jones  administrator  as  afore- 
said saith,  he  is  injured,  and  hath  sustained  damage  to  the 
value  of  two  thousand  dollars  current  money,  and  therefore 
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he  brings  suit  and  so  forth ;  and  the  said  John  Jones,  brings 
here  into  court  the  writings  obligatory  aforesaid,  sealed  with 
the  seals  of  the  said  Peter  Brown,  which  testify  the  debt 
aforesaid  in  form  aforesaid,  and  so  forth,  and  he  also  brings 
here  into  court  letters  of  administration  on  the  personal  estate 
of  said  Peter  Earther,  unto  him  granted,  whereby  it  sufficiently 
appears  unto  the  court  here,  that  he  hath  execution  thereof, 
and  so  forth. 

The  bonds  declared  upon,  and  of  which  profert  was  made, 
consisted  of  four,  dated  April  1st  1820,  each  binding  the  ob- 
ligor Peter  Brown,  to  pay  to  the  intestate  of  the  appellee,  the 
sum  of  uone  hundred  pounds  in  current  and  lawful  money  of 
Pennsylvania." 

To  this  declaration  the  defendant  filed  a  special  demurrer 
and  for  causes  assigned. 

1st.  That  there  is  no  sufficient  profert  of  the  letters  of  ad- 
ministration granted  to  the  said  John  Jones,  administrator  of 
Peter  Earther  deceased ;  and  also  the  said  declaration  is  other- 
wise uncertain,  unlawful,  and  insufficient.  Upon  this  demur- 
rer the  county  court  rendered  judgment  for  the  plaintiff  for 
.£400  debt,  as  also  damages  and  costs. 

At  the  same  term  the  plaintiffs  moved  the  court  for  a  writ  of 
enquiry  at  the  next  term,  which  was  granted,  and  the  cause 
was  continued.  At  the  succeeding  term,  the  plaintiffs  obtain- 
ed a  rule  on  the  defendants  to  show  cause,  why  a  joinder  in 
demurrer  should  not  be  entered  on  the  record,  and  the  cause 
was  again  continued.  At  the  next  term  the  aforesaid  rule  was 
made  absolute,  and  a  joinder  in  demurrer  was  accordingly  filed, 
and  thereupon  the  county  court  rendered  final  judgment  for 
the  plaintiff  for  j£400  current  money  debt,  damages  and  costs, 
and  the  defendants  appealed  to  this  court.  The  defendants' 
counsel  then  filed  the  following  admission: 

I  admit  that  in  this  case,  and  that  at  the  February  term  of 
Frederick  county  court  1837,  I  admitted  to  Mr.  Brengle,  the 
counsel  for  the  appellee  in  this  case,  that  one  hundred  pounds 
in  Pennsylvania  currency,  was  the  same  as  one  hundred  pounds 
in  Maryland  currency,  which  is  a  fact.  But  I  then  said  and 
43  v.10 
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now  say,  that  a  writ  of  enquiry  was  not  necessary  or  proper  to 
be  issued  at  that  time,  to  ascertain  the  damages  according  to 
the  state  of  the  pleadings.  In  this  I  now  agree,  that  if  a  writ 
of  enquiry  could  legally  and  properly  have  at  that  time  been 
issued,  as  the  pleadings  then  and  now  stand,  to  have  ascer- 
tained the  value  of  the  damages,  and  the  value  of  a  hundred 
pounds  in  Pennsylvania  currency,  in  dollars  and  cents,  that  the 
judgment  as  entered  up  by  the  clerk  is  a  proper  and  correct 
judgment  as  if  found  by  a  jury  of  inquest. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorsey,  and  Chambers,  J. 

Palmer  for  the  appellant,  contended: 

1st.  The  allegation  of  profert  of  letters  of  administration, 
in  the  plaintiff's  declaration,  is  defective  in  form,  in  as  much 
as  it  does  not  set  out  and  shew,  by  what  court  the  letters  were 
granted,  so  that  the  court  can  see  that  they  were  granted  by  a 
court  of  competent  jurisdiction.  2  Chittyh  Plea.  35.  Cro. 
Eliz.  838,  879,  970. 

2nd.  This  action  is  instituted  on  four  bonds  of  .£100  each, 
executed  in  the  State  of  Pennsylvania,  and  payable  in  current 
and  lawful  money  of  that  State,  and  the  plaintiff  in  his  decla- 
ration has  not  averred  the  value  of  said  foreign  money  in  cur- 
rent money  of  Maryland.  2  Chitty's  Plea,  167,  169.  1  Harr. 
Ent.  380,  542,  615.  1  Barr.  #  Cres.  16.  8  Com.  Law  Rep. 
11.  1  Wilson,  185.  11  Wheat.  171.  Act  of  1781,  ch.  16. 
4  Harr.  Sf  Mc Henry,  199.  Selverton,  80.  Cro.  Eliz.  536. 
Cro.  Jas.  88,  618. 

3rd.  The  plaintiff  neglected  and  refused  to  join  in  the  de- 
murrer in  this  case  filed,  which  operated  as  a  discontinuance  of 
his  action,  and  the  court  below,  in  rendering  judgment  for  the 
plaintiff  on  the  demurrer  without  a  joinder  therein,  erred,  and 
the  court,  in  suffering  the  plaintiff  to  file  his  joinder  in  the  de- 
murrer at  the  term  next  succeeding  the  term  at  which  the 
judgment  was  rendered,  was  also  in  error  under  the  circum- 
stances of  the  case.     Gould  Plea.  473.     3  John.  526. 
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Brengle  for  the  appellee. 

The  first  point  is,  that  the  special  cause  of  demurrer  assign- 
ed is  good  and  sufficient. 

The  second,  that  there  ought  to  have  been  in  the  declara- 
tion an  averment  of  the  value  of  the  Pennsylvania  pounds, 
mentioned  in  the  bonds,  in  dollars  and  cents. 

And  the  third,  that  there  was  error  in  permitting  the  plain- 
tiff to  amend  the  record  by  filing  his  joinder  in  demurrer  at 
the  time,  and  in  the  manner  he  did  in  this  case. 

The  profert  of  the  letters  of  administration  is  sufficient.  It 
is  in  these  words:  "And  the  said  John  Jones  brings  here  into 
•court,  letters  of  administration  on  the  personal  estate  of  said 
Peter  Earther,  unto  him  granted,  whereby  it  sufficiently  ap- 
pears unto  the  court  here,  that  he  hath  execution  thereof."  It 
is  contended,  in  support  of  the  demurrer,  that  this  profert  in 
curia  of  the  letters  is  defective  in  this,  namely,  that  it  does 
not  set  out  by  what  court  the  letters  were  granted.  In  reply 
to  this  it  might  be  sufficient  to  say,  that  the  form  of  making 
profert  of  letters  of  administration  adopted  in  the  declaration, 
is  the  same  as  that  prescribed  in  Evans'  Harris,  vol.  1,  p.  104. 
The  form  of  profert  in  2  Chit.  P.  34,  of  letters  testamentary 
is  also  the  same,  but  that  of  letters  of  administration  is  dif- 
ferent; in  this  latter  it  stated  by  whom  the  letters  were  granted. 
It  is  submitted,  that  there  is  no  ground  for  the  difference.  The 
plaintiff,  administrator,  makes  profert  of  his  letters  for  what 
purpose?  It  is  done  to  enable  the  defendant  to  have  oyer 
•of  them,  to  have  them  produced  and  tried  by  inspection,  &c. 
The  fact  of  plaintiff's  being  administrator  must  appear,  and 
the  mode  in  which  this  is  done  is  by  profert  in  curia  and  oyer, 
unless  the  defendant  by  his  plea  admit  the  fact.  This  is  gen- 
erally the  case  when  the  general  issue  is  pleaded  to  an  action 
by  an  administrator.  If  then  this  be  the  object  of  pleading 
with  profert  in  curia,  is  it  not  as  well  attained  by  the  form 
adopted  in  the  declaration,  as  it  may  be  by  the  most  particular 
one.  If  in  this  case  the  defendant  had  craved  oyer  of  the  let- 
ters, the  plaintiff  would  have  been  obliged  to  have  produced 


340  CASES  IN  THE  COURT  OF  APPEALS 

Brown  and  King,  Adm'rs  of  Brown,  vs.  Jones,  Adm'r  of  Earther. — 1839. 

letters  of  administration  granted  by  the  proper  tribunal  and  in 
due  form,  &c,  else  he  would  have  failed  in  his  suit. 

Second  Point.  The  declaration  is  upon  bonds  made  paya- 
ble in  Pennsylvania  pounds,  and  there  is  no  averment  of  the 
value  thereof  in  dollars  and  cents,  the  established  currency  of 
the  land.  This  averment  might  have  been  made,  and  so  are 
some  of  the  forms,  but  it  is  not  essentially  necessary.  It  is 
stated  fully  and  sufficiently  in  the  declaration,  that  the  curren- 
cy in  which  the  sums  of  money  mentioned  in  the  bonds  is  pay- 
able, is  Pennsylvania  currency.  This  is  fully  manifested  to 
the  court.  Now  I  contend  that  the  rule  of  law  on  this  sub- 
ject is,  that  either  the  value  of  the  foreign  currency  must  be 
averred  in  the  declaration,  or  it  must  appear  therein  that  the 
currency  mentioned  in  the  bond  or  bill  sued  upon,  is  foreign. 
Either  is  sufficient,  and  both  are  not  necessary.  In  Sim- 
monds  vs.  ParmenUr  and  Barrow,  1  Wilson's  Rep.  185,  this 
point  was  decided  in  favor  of  the  plaintiff.  That  was  an  ac- 
tion upon  a  bill  of  exchange  by  the  drawer  vs.  drawee;  the 
bill  was  for  four  thousand  dollars,  in  gold  or  silver,  which  in 
England  is  foreign  money.  The  declaration,  in  the  usual  form 
did  not  aver  the  value  of  the  said  four  thousand  dollars  in  Eng- 
lish money.  The  defendant  demurred,  and  also  pleaded  nul 
tiel  record,  and  two  issues  were  joined,  one  upon  the  demurrer 
and  the  other  upon  the  plea.  The  demurrer  was  argued,  and 
judgment  thereon  entered  for  the  plaintiff,  and  the  writ  of  en- 
quiry was  executed.  Afterwards  in  arrest  of  judgment,  it  was 
objected  that  there  was  no  averment  of  the  value  of  the  four 
thousand  dollars  in  English  money.  This  objection,  as  well 
as  others  taken,  were  overruled,  and  judgment  entered  for  the 
plaintiff.  The  judgment  was  afterwards  upon  writ  or  error, 
affirmed  in  the  House  of  Lords.  This  case  and  the  case  at 
bar  are  alike;  the  bill  of  exchange  in  this  case,  like  the  bonds 
in  the  case  at  bar,  is  payable  in  foreign  money ;  the  declara- 
tion, like  that  at  bar,  contains  no  averment  of  the  value  of  the 
foreign  in  domestic  currency,  and  the  demurrer  taken,  made 
and  presented  the  same  question  that  is  made  here.  Perhaps 
this  question  might  not  have  been  open  to  argument  upon  the 
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motion  in  arrest  of  judgment,  yet  it  was  so  upon  the  demurrer 
in  the  first  instance,  and  afterwards  in  the  House  of  Lords 
upon  the  writ  of  error.  The  same  point  was  so  decided  in  4 
Bro.  Pari.  Cas.  604.  In  5  Barn,  fy  Alderson,  p.  885,  Arden 
vs.  Connell,  it  is  expressly  said,  that  in  an  action  of  debt  for 
foreign  money,  a  jury  must  find  the  value,  and  that  by  writ  of 
enquiry.  Chitty  on  Bills,  page  583,  edition  eighth  American 
from  eighth  London,  says,  "The  statement  in  a  declaration  on 
a  foreign  bill  of  the  value  of  the  foreign  money  seems  unne- 
cessary, if  it  otherwise  appear  the  money  was  foreign."  He 
cites  in  support  of  this  the  cases  before  referred  to,  of  1  Wil- 
son, 185,  and  4  Bro.  Pari.  Cas.  604.  It  is  needless  to  say 
that  Chitty  is  of  no  weak  authority.  The  same  doctrine  is 
laid  down  in  Saunders*  Evidence  and  Pleading,  vol.  1,  mar- 
ginal page  262.  In  2  B.  fy  A.  p.  301,  the  court  intimate 
strongly  that  it  is  sufficient  to  state  in  the  declaration  that  the 
currency  in  the  bond  or  bill  is  foreign,  and  of  what  currency. 
And  see  Peters''  Abrt.  vol.  10,  p.  634,  writ  of  enquiry.  These 
cases  establish  two  positions;  the  one,  that  it  is  unnecessary 
to  state  in  the  declaration  the  value  of  the  foreign  money; 
and  the  other,  that  the  writ  of  enquiry  is  the  proper  and  usual 
mode  in  an  action  for  foreign  money,  to  ascertain  the  value 
thereof  in  domestic  money.  The  last  position  seems  to  be 
conceded  in  the  books,  and  if  so,  it  argues  very  cogently  in 
support  of  the  position  that  it  is  unnecessary  to  state  the  value 
of  the  foreign  money  in  the  declaration.  For  if  the  value  be 
stated  in  the  declaration,  it  is  submitted  that  there  is  no  use 
in  any  case  for  the  writ  of  enquiry.  Independent  of  author- 
ity, how  does  the  point  stand  upon  principle.  Why  should  not 
a  declaration  upon  a  foreign  bill  and  for  a  certain  amount  of 
foreign  money  be  good  without  stating  the  value  thereof.  The 
defendant  cannot  be  injured.  He  has  every  opportunity  to 
defend  the  claim  of  the  plaintiff,  and  if  the  plaintiff  succeeds, 
he  only  establishes  his  right  to  a  certain  amount  of  foreign 
money.  And  the  value  of  this  in  domestic  money  may  be 
ascertained  by  a  writ  of  enquiry,  or  an  order  in  the  nature 
thereof,  and  upon  its  execution  every  opportunity  is  offered  to 
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the  defendant  to  protect  himself  against  any  unjust  and  incor- 
rect valuation  of  the  foreign  money. 

Third  Point.  The  question  here  arises  upon  these  facts :  At 
the  October  term  of  Frederick  County  Court  in  the  year  1836, 
the  case  came  up  for  trial  upon  the  demurrer  to  the  declaration. 
The  demurrer  was  argued  without,  as  is  usual,  a  joinder  in 
demurrer  being  entered;  and  judgment  upon  the  demurrer  was 
rendered  for  the  plaintiff.  Thereupon  a  motion  for  an  order 
in  the  nature  of  a  writ  of  enquiry  to  be  executed  at  the  bar 
of  the  next  term  was  made,  and  the  cause  continued  to  the 
following  term,  which  was  the  February  term,  1837.  At  this 
term  a  rule  was  laid  upon  the  defendant  to  shew  cause  why 
a  joinder  in  demurrer  might  not  be  filed  nunc  pro  tunc.  This 
rule  was  served  upon  the  defendant's  counsel  at  the  bar,  and 
at  the  same  term  it  was  laid.  At  the  following  October  term, 
1837,  the  rule  was  argued  on  both  sides,  and  made  absolute. 

The  amendment  thus  allowed  to  be  made,  is  obviously  just 
and  right.  The  omission  to  enter  the  joinder  in  demurrer  is 
what  happens  frequently,  and  indeed  in  practice  in  the  county 
courts  the  demurrer  itself  generally  concludes  the  pleadings. 
So  far  as  the  court  may  be  informed,  the  amendment  is  in  ad- 
vancement of  justice.  I  speak  from  the  record,  because  we  are 
not  permitted  here  to  enquire  about  the  merits  of  the  case.  If 
we  were,  it  might  readily  be  shewn  that  the  amendment  advances 
the  equity  and  justice  of  the  case.  But  looking  only  to  the  record, 
is  it  not  most  apparent  that  the  amendment  made  by  filing  the 
joinder  in  demurrer  was  to  promote  justice.  The  demurrer  was 
argued  upon  the  supposition  that  the  joinder  was  entered,  and 
the  court  in  rendering  judgment,  as  well  as  the  counsel  in  ar- 
guing the  demurrer,  took  it  for  granted  that  the  issue  in  law 
was  duly  made  up,  or  that  the  case  was  to  be  argued  as  if 
made  up.  This  was  impliedly  understood  all  round.  It  would 
now  be  wrong  to  permit  the  defendant  to  take  advantage  of 
this  omission ;  an  omission  to  which  he  equally  contributed. 
The  cases  support  the  judgment  of  the  court.  In  Sager  vs. 
Pocock,  Courper,  407,  a  similiter  was  inserted  after  verdict. 
Here  there  was  no  issue  in  fact,  and  yet  the  court  permitted 
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the  amendment  to  be  made,  by  adding  the  similiter,  and  that 
after  verdict.  One  of  the  reasons  assigned  by  the  court  for 
their  decision,  strongly  applies  to  this  case.  It  is  in  these 
words:  "By  amending  the  court  only  make  right,  which  the 
defendant  himself  understood  to  be  so  by  his  going  down  to 
trial."  In  Mara  vs.  Quin,  6  T.  R.  1,  the  plaintiff  was  per- 
mitted to  amend  his  judgment  by  making  it  a  judgment  of  M. 
Term,  1791,  instead  of  M.  Term,  1793.  In  this  case  Ashtjrst 
J.,  says:  "It  is  admitted  that  amendments  have  been  made  at 
all  times  in  order  to  forward  the  justice  of  the  case."  Again, 
"the  rule  is  to  make  the  particular  amendment  desired,  if  it 
be  necessary  to  answer  the  justice  of  the  case."  See  the  case 
of  The  King  vs.  the  Mayor  of  Grampound,  7  T.  R.  699,  in 
which  Ld.  Kenyon  says,  "I  wish  that  that  could  be  attained, 
that  Ld.  Hardwicke  in  the  case  before  him  lamented,  could 
not  be  done,  namely,  that  these  amendments  were  reduced  to 
some  certain  rules,  but  there  being  no  such  rule,  each  case 
must  be  left  to  the  sound  judgment  of  the  court,  and  the  best 
principle  seems  to  be  that  on  which  Ld.  Hardwicke  relied  iff 
the  same  case,  that  an  amendment  shall  or  shall  not  be  per- 
mitted to  be  made,  as  will  best  tend  to  the  furtherance  of  jus- 
tice. Amendments  of  this  kind  are  not  made  under  the  stat- 
ute of  Jeofails ,  but  under  the  general  authority  of  the  court."" 
In  Close  vs.  Gillespy,  3  John.  Rep.  526,  the  judgment  was 
regularly  signed  and  docketed,  but  by  mistake  the  name  of  the 
defendant's  attorney  was  not  signed  to  the  plea.  Execution 
had  been  issued  by  the  plaintiff  as  well  as  by  Muncius,  who  had 
obtained  judgment  subsequently  against  the  defendant.  Upon 
motion  by  the  plaintiff  he  was  permitted  to  amend  the  record, 
by  adding  the  name  of  the  defendant's  attorney  to  the  plea  on 
file,  &c.  Spencer,  J.,  in  delivering  the  opinion  of  the  court 
said,  "I  cannot  discover  any  difference  as  to  allowing  an 
amendment,  whether  the  mistake  has  happened  through  the 
omission  of  an  attorney  or  of  the  clerk,  both  are  equally  officers 
of  the  court."  This  case  seems  to  be  exactly  in  point,  and  is 
a  strong  case,  because  the  object  of  the  amendment  was  to 
obtain  a  preference  for  the  execution  of  the  plaintiff  over  that 
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of  Muncius.  In  3  Cowen,  39,  Chichester  and  Van  Wyck  vst 
Cade  and  others,  a  judgment  was  also  permitted  to  be  amend- 
ed nunc  pro  tunc,  although  a  subsequent  judgment  was  there- 
by affected.  The  facts  were,  judgment  and  execution  were 
had  by  A  against  B,  but  by  accident  the  record  was  not  filed. 
Afterwards  judgment  and  execution  were  had  by  C  against  B. 
Both  executions  were  levied  upon  the  same  personal  property, 
which  was  sold,  and  the  avails  paid  over  in  proportions  to  A 
and  C,  by  order  of  the  court,  before  C  discovered  that  A's 
judgment  was  imperfect.  C  on  discovering  this  applies  for  a 
preference  as  to  the  whole  of  the  money.  This  was  denied 
him,  and  A  was  permitted  to  file  his  record  nunc  pro  tunc.  The 
court  in  delivering  their  opinion  say:  "The  whole  tenor  and 
scope  of  the  cases  appear  to  call  for  a  very  extensive  exercise 
of  discretion  in  the  amendment  of  the  proceedings,  conducted 
in  good  faith,  by  filling  chasms  which  may  have  intervened 
through  accident  or  mistake."  The  doctrine  established  by 
the  cases  seems  to  be,  that  the  court  may  and  will  permit  any 
amendment  in  the  proceedings  which  is  necessary  to  answer 
the  justice  of  the  case,  or  in  the  words  of  Ashurst,  J.,  in  the 
case  above  cited,  "the  rule  is  to  make  the  particular  amend- 
ment desired,  if  it  be  necessary  to  answer  the  justice  of  the 
case." 

In  relation  to  the  second  point,  I  omitted  to  say,  that  the 
writ  of  inquiry,  or  order  in  the  nature  thereof,  is  superceded 
by  the  agreement  filed  in  the  case  as  a  part  of  it. 

Stephen,  J.,  delivered  the  opinion  of  the  court. 

Three  questions  for  decision  have  been  raised  during  the 
discussion  of  this  cause. 

To  the  plaintiff's  declaration  a  special  demurrer  was  filed,- 
and  the  cause  of  demurrer  alleged,  was,  the  insufficiency  of  the 
profert  of  the  letters  of  administration. 

The  profert  is  in  these  words: — "and  the  said  John  Jones 
brings  here  into  court  letters  of  administration  on  the  personal 
estate  of  said  Peter  Earther  unto  him  granted,  whereby  it  suf- 
ficiently appears  unto  the  court  here,  that  he  hath  execution 
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thereof."  In  the  declaration  he  alleges  himself  also  to  be  the 
administrator  of  Peter  Earther,  as  whose  representative  he  in- 
stituted the  action.  We  cannot  under  these  circumstances 
think,  that  the  demurrer  was  well  taken.  The  profert  of  the 
letters  of  administration  in  construction  of  law  placed  them  in 
the  hands  of  the  court  of  whom  oyer  is  prayed,  and  not  of  the 
party. 

In  2  Harr.  fy  Gill,  86,  this  court  have  said,  where  a  deed  is 
pleaded  with  a  profert  hie  in  curia,  the  very  deed  itself  is  by 
intendment  of  law  immediately  in  possession  of  the  court,  and 
therefore,  when  oyer  is  craved,  it  is  of  the  court,  and  not  of 
the  party ;  and  after  oyer  is  craved,  the  deed  becomes  parcel  of 
the  record,  and  the  court  must  judge  upon  the  whole."  So 
Gould,  in  his  pleadings,  438,  says,  "the  practical  use  of  a 
profert  in  pleading  appears  to  be,  that  it  enables  the  court  to 
inspect  the  instrument  pleaded,  the  construction  and  legal  ef- 
fect of  which  are  matters  of  law,  and  entitle  the  adverse  party 
to  oyer  of  it." 

The  court  then  in  this  case  were  sufficiently  informed  of  the 
right  of  the  party  to  sue,  and  that  the  letters  were  granted  by 
the  proper  jurisdiction,  by  the  inspection  of  them.  The  court 
below,  therefore,  did  not  err  in  their  decision  upon  this  point. 

Another  ground  of  objection  raised  to  the  judgment  of  the 
court  below  was,  that  the  court  permitted  the  record  to  be 
amended,  by  suffering  the  plaintiff  to  join  in  demurrer  a  term 
after  the  judgment  had  been  entered.  Without  positively  de- 
ciding this  question,  which  it  is  unnecessary  to  do,  we  incline 
to  think  that,  there  is  nothing  in  the  objection.  The  joinder 
in  demurrer  is  in  the  nature  of  a  similiter  in  the  case  of  an 
issue  in  fact,  where  the  case  is  decided  upon  the  demurrer. 
In  Stephen  on  Plea.  78,  it  is  said,  the  tender  of  the  issue  in 
law  is  necessarily  accepted  by  the  plaintiff,  for  he  has  no 
ground  of  objection  either  to  the  question  itself,  or  the  propo- 
sed mode  of  decision.  "He  is  therefore  obliged  to  accept  or 
join  in  the  issue  in  law;  and  does  so  by  a  set  form  of  words, 
called  joinder  in  demurrer." 

But  wethiik  that  the  third  objection  is  fatal  to  the  plain- 
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tiff's  right  of  recovery.  Upon  that  point,  (the  2nd  point  of 
the  appellant  in  his  statement,)  upon  the  authorities  adduced,, 
there  seems  to  be  no  ground  to  doubt.  It  was  essentially  ne- 
cessary to  aver  in  the  declaration,  the  value  of  the  Pennsylva- 
nia money,  for  which  the  suit  was  brought.  Our  courts  can- 
not take  notice  judicially  of  the  value  of  foreign  coin;  and 
therefore,  where  such  a  suit  is  brought  for  a  foreign  currency, 
the  value  ought  to  be  averred  in  the  declaration,  or  the  defect 
will  be  fatal  on  general  demurrer,  the  office  of  which  the  spe- 
cial demurrer  performed  in  this  case,  as  well  as  that  for  which 
it  was  designed  by  the  pleader.  This  principle  of  pleading, 
and  the  necessity  for  such  an  averment,  were  fully  sustained 
by  the  authorities  referred  to  in  the  course  of  the  argument. 
We  therefore  think  that  the  judgment  of  the  court  below  was* 
erroneous,  and  ought  to  be  reversed. 

JUDGMENT  REVERSED  AND  PROCEDENDO  AWARDED. 


The  Planters' Bank  of  Prince  George's  County  vs.  The 
Bank  of  Alexandria. — June  1839. 

There  can  be  no  error  in  submitting  an  issue  to  the  jury  in  the  terms  in 

which  it  is  joined. 
It  is  no  objection  to  the  granting  of  a  prayer,  on  the  part  of  the  adverse  par-- 

ty,  that  it  places  his  cause  upon  more  favorable  grounds  before  the  jury  than 

the  nature  of  the  case  entitles  him  to. 
The  plaintiff,  to  avail  himself  of  an  act  of  assembly  suspending  his  remedy, 

to  avoid  the  effect  of  the  plea  of  limitations,  must  rely  upon  it  in  his  plead. 

ings,  and  cannot  take  advantage  of  it,  when  the  issue  is  joined  upon  the 

plea. 
If  the  defendant  (a  corporation)  ceases  to  be  suable  by  the  provisions  of  an 

act  of  assembly,  the  act  of  limitations  would  be  no  bar  to  the  claims  of 

creditors. 
The  forfeiture  of  a  charter  of  incorporation  cannot  be  taken  advantage  of 

collaterally,  or  incidentally,  or  in  any  other  mode  than  by  a  direct  proceed. 

ing  for  that  purpose ;  and  the  government,  which  may  waive  the  forfeiture, 

can  alone  institute  such  a  proceeding. 
Where  a  party  submits  a  variety  of  distinct  prayers  which  are  refused  by  the 

court,  and  excepts  to  such  refusal  collectively,  this  court  will  regard  the 
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refusal  in  the  same  light  as  if  each  question  raised  had  been  separately  de- 
termined, and  formed  the  subject  of  an  independent  exception. 
It  would  be  error  to  take  from  the  jury  a  fact,  to  establish  which,  evidence 
legally  sufficient  had  been  offered  to  them. 

Appeal  from  Prince  George's  County  Court. 

This  was  an  action  of  assumpsit,  brought  by  the  appellee 
against  the  appellant  on  the  20th  February  1836.  The  defen- 
dants pleaded  non  assumpsit  and  limitations  in  both  forms;  on 
which  pleas  issues  were  joined. 

At  the  trial  of  this  cause  the  plaintiffs,  to  support  the  issues 
joined  on  their  part,  proved  to  the  jury  that,  on  the  4th  March 
1823,  and  on  the  6th  and  8th  March  1828,  the  plaintiffs  sent 
to  the  defendants  for  collection,  the  draft  of  William  Fowle  fy 
Co.  on  Richard  Estep  for  $298.13,  and  of  the  same  parties  on 
Phil.  Chew  for  $190.05,  and  the  note  of  Boteler  8f  Brookes  for 
$200,  the  latest  of  which  was  due  and  payable  in  the  year 
1828,  and  was  then  paid  to  the  defendants.  They  further  read 
to  the  jury  the  following  letters,  which  it  was  admitted  were 
written  by  the  officers  of  the  defendants  to  the  officers  of  the 
plaintiffs,  and  were  received  by  the  latter. 

Planters'  Bank,  March  14,  1831. 

Dear  Sir, — Your  letter  with  its  contents  were  handed  me  by 
Mr.  Robbins,  and  it  is  with  regret  that  I  have  to  inform  you 
that  1  am  unable  to  comply  with  your  demands.  The  law  of 
.our  State  extending  the  charter  of  this  institution,  does  not 
allow  us  to  give  a  preference  to  any  creditor  of  the  bank,  or 
any  class  of  creditors,  but  requires  us  whenever  our  funds  are 
equal  to  10  per  cent,  upon  its  debts,  to  make  a  distribution 
among  its  creditors  generally.  We  are  endeavoring  to  make 
collections  on  judgments,  and  I  hope  soon  to  be  able  to  make 
you  a  payment.  I  would  remark,  that  your  claim  against  us 
on  book  account,  is  considerably  larger  than  the  amount  to  your 
credit  on  our  books.  It  is  my  earnest  desire  to  adjust  the  ba- 
lance due  you,  and  for  that  purpose  visited  the  District  nearly 
two  years  since;  some  of  the  accounts  were  settled.  Yours 
with  two  other  accounts  still  remain  unascertained.  The  ac- 
counts which  have  been  furnished  to  me  do  not  enable  me  to 
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detect  the  discrepancies  which  exist.  Any  way  you  may  sug- 
gest for  an  early  settlement  of  our  account  will  be  acceded  to 
by  me;  whatever  balance  may  be  due  by  your  institution,  will 
of  course  bear  interest  from  the  demand. 

Yours  very  respectfully, 
R.  H.  BROOKES,  Cashier  Planters'  Bank 
of  Prince  George's  County. 

Upper  Marlborough,  March  20,  1829. 
Dear  Sir, — Lest  I  should  be  considered  culpable  in  respect 
to  a  late  transaction  between  you  and  this  bank,  I  beg  you  to 
be  assured  that  I  have  been  kept  in  the  dark  until  a  few  days 
ago,  or  your  debt  would  have  been  paid  before  this.  Conduct 
in  the  officer  of  a  bank  so  reprehensible,  and  so  calculated  to 
destroy  the  credit  of  the  bank,  I  could  not  forbear  to  commu- 
nicate to  the  board,  and  I  am  directed  to  have  your  claim  paid 
immediately,  and  which  you  may  calculate  will  be  done  in  a 
few  days  by  express,  if  no  suitable  opportunity  should  occur. 
Mr.  Tyler  has  been  seriously  indisposed  all  the  week,  and  is 
still  unable  to  do  business. 

I  am,  respectfully,  sir,  your  ob't  serv't, 

J.  R.  MAGRUDER,  Pres't  Planters'  Bank. 
Planters'  Bank  of  Prince  George's  County, 

30th  November,  1832. 
Mr.  Jas.  L.  McKenna, 

Dear  Sir, — Your  favor  of  this  date  by  Mr.  Larmour  is  this 
moment  handed  to  me.  I  will  submit  the  letter  and  its  enclo- 
sure to  the  president  and  directors  of  this  bank  at  their  next 
meeting.         Respectfully,  dear  sir,  your  ob't  serv't, 

J.  BROOKES,  Cashier. 

Planters'  Bank  of  Prince  George's  County, 

Uh  July,  1833. 
Mr.  Jas.  L.  McKenna, 

Dear  Sir, — Your  esteemed  favor  of  the  2nd  inst.  is  this  day 
received,  referring  me  to  your  letter  of  30th  November  last, 
requesting  a  remittance  of  a  balance,  and  acknowledging  re- 
ceipt of  my  reply,  in  which  I  promised  to  submit  your  letter  to 
the  board  of  directors  of  this  institution  at  their  next  meeting, 
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and  complaining  that  this  has  not  been  done,  and  of  my  silence. 
I  now  have  to  state,  sir,  that  the  subject  of  your  letter  has 
been  repeatedly  mentioned  to  the  board,  and  I  am  instructed 
to  say,  that  the  statement  exhibited  by  you  does  not  accord 
with  our  books,  and  that  we  have  no  evidence  of  any  admis- 
sion on  our  part.  I  am  directed  to  pay  such  balance  as  our 
books  shew  to  be  due,  which  I  find  to  be  two  hundred  and 
ninety  eight  dollars,  fifty-six  cents. 

Respectfully,  dear  sir,  your  obed't  serv't, 

J.  BROOKES,  Cashier. 

Planters1  Bank  of  Prince  George's  County, 

22nd  November,  1833. 
Mr.  Jas.  L.  McKenna, 

Dear  Sir, — The  papers  handed  me  by  you  in  Alexandria, 
referring  to  the  unsettled  account  between  the  Bank  of  Alex- 
andria and  this  Bank,  were  submitted  to  the  board  of  directors 
this  day,  and  the  annexed  resolution  is  their  determination.  I 
will  be  in  Alexandria  in  the  course  of  the  next  week,  and  will 
return  the  papers  handed  me. 

Most  respectfully,  dear  sir,  your  ob't  serv't, 

J.  BROOKES,  Cashier. 

Planters'  Bank  of  Prince  George's  County, 
22nd  November,  1833. 

Resolved  by  the  Board  of  Directors  of  this  Institution,  That 
the  cashier  of  this  Bank  be  and  he  is  hereby  authorised  to  pay 
to  the  Bank  of  Alexandria  two  hundred  and  ninety-eight  dol- 
lars and  fifty-six  cents,  the  amount  appearing  to  be  due  to  that 
institution  by  the  books  of  this  bank,  and  that  the  cashier  be 
instructed  to  inform  said  bank  no  larger  sum  will  be  paid  by 
this  institution. 

True  extract  from  the  minutes  of  proceedings. 

J.  BROOKES,  Cashier. 

They  further  proved  by  Mr.  Hoffman,  the  cashier  of  the 
plaintiffs,  that  some  time  early  in  December,  in  the  year  1834, 
he  called  on  the  cashier  of  the  defendants  for  the  purpose  of 
having  a  settlement  of  the  account  between  the  plaintiffs  and 
defendants,  but  on  that  occasion  the  cashier  of  the  defendants 
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did  not  propose  to  open  the  accounts  for  the  purpose  of  exam- 
ination, though  he  stated  that  if  the  plaintiffs  would  write  a 
letter  on  the  subject  to  him  as  an  individual,  he  would  have  no 
objection  to  lay  it  before  the  president  and  directors  of  the  de- 
fendants; and  the  plaintiffs  further  proved  that,  from  the  year 
1823  to  1828,  there  were  mutual  dealings  between  the  parties, 
as  banking  institutions,  reciprocally  sending  and  receiving  for 
each  other  drafts  and  notes  for  collection.  And  thereupon  the 
defendants  to  maintain  the  issues  joined  on  their  part,  proved 
to  the  jury  by  John  Brookes,  their  present  cashier,  that  he  was 
appointed  their  cashier  in  February  1832,  that  at  that  time  he 
was  informed  by  the  president  and  directors  of  the  defendants 
that  the  three  items  of  claim  mentioned  in  the  plaintiff's  proof 
were  disputed  and  denied,  and  that  in  all  his  conversations 
from  that  time  with  the  plaintiffs,  he,  as  instructed  by  the  de- 
fendants, informed  them  of  such  dispute  and  denial.  That  he 
cannot  distinctly  remember  the  earliest  of  his  conversations 
with  the  plaintiffs,  but  he  thinks  some  of  them  were  shortly 
after  his  appointment  as  cashier  as  aforesaid.  And  the  said 
defendants  further  proved,  that  some  time  in  August,  in  the 
year  1829,  the  defendants  as  a  banking  institution  suspended 
cash  payments  and  discontinued  banking  operations,  and  that 
the  fact  of  such  suspension  and  discontinuance  was  known  to 
the  plaintiffs  in  said  year  1829. 

The  defendants  thereupon  prayed  the  court  to  instruct  the 
jury  as  follows : 

1st.  That  if  the  jury  find  from  the  evidence,  that  the  causes 
of  action  contained  in  the  plaintiff's  declaration  accrued  three 
years  or  more  before  the  issuing  of  the  original  writ  in  this 
cause,  that  then  the  plaintiffs  are  not  entitled  to  recover  upon 
the  pleadings,  unless  the  jury  shall  find  from  the  evidence  that 
there  has  been  within  the  said  three  years  or  since,  an  acknow- 
ledgment of  indebtedness  on  the  part  of  the  defendants  of  the 
claims  now  sought  to  be  recovered  against  them  by  the  plain- 
tiffs, or  some  portion  of  it. 

2nd.  That  the  proofs  offered  by  the  plaintiffs  in  this  case, 
consisting  of  the  letters  and  parol  evidence  before  mentioned, 
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is  not  sufficient  (although  believed  by  the  jury)  to  remove  the 
bar  of  the  statute  of  limitations,  and  consequently,  the  verdict 
of  the  jury,  on  the  issue  raised  by  the  plea  of  the  statute,  must 
be  for  the  defendants. 

3rd.  That  if  the  jury  believe  from  the  evidence,  that  the  de- 
fendants suspended  cash  payments  in  August,  1829,  and  dis- 
continued banking  operations  in  that  year,  and  that  the  fact 
of  such  suspension  and  discontinuance  was  known  to  the  plain- 
tiffs three  years  or  more  before  the  institution  of  the  present 
suit,  then  the  plea  of  limitations  is  a  bar  to  the  action,  and 
the  verdict  of  the  jury  upon  the  issue  on  that  plea  must  be  for 
the  defendants,  unless  the  jury  shall  find  that  within  the  three 
years,  or  since,  the  defendants  have  made  some  acknowledg- 
ment of  indebtedness  to  the  plaintiffs  of  the  claim  now  sought 
to  be  recovered,  or  some  part  of  it. 

4th.  That  under  the  circumstances  of  this  cause,  and  upon 
the  proof  before  mentioned,  the  denial  of  the  defendants  of 
any  indebtedness  to  the  plaintiffs  was  not  essential  to  the  right 
of  action  of  the  plaintiffs,  and  that  consequently,  the  running 
of  the  statute  of  limitations  is  not  suspended  until  such  de- 
nial. But  the  court  (Stephen,  C.  J.,  Key  and  Dorsey,  A.  J.) 
refused  to  give  the  three  first  of  the  defendants'  prayers,  and 
granted  the  last.  To  which  refusal  of  the  court  to  give  the 
three  first  prayers,  the  defendants  by  their  counsel  excepted, 
and  prayed  the  court  to  sign  and  seal  this  bill  of  exceptions,, 
wrhich  is  accordingly  done  this  12th  day  of  April,  1838. 

There  was  a  verdict  and  judgment  for  the  plaintiffs  below, 
and  the  defendants  thereupon  brought  the  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Archer, 
Dorsey,  and  Chambers,  J. 

J.  Johnson  and  T.  G.  Pratt  for  the  appellants  contended: 

1.  That  the  court  erred  in  not  granting  the  defendant's  first 
prayer. 

2.  That  the  evidence  in  the  exception,  taken  altogether, 
was  not  sufficient  to  remove  the  bar  of  the  statute,  and  that 
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consequently  the  defendant's  second  prayer  should  have  been 
granted. 

3.  That  the  defendant's  third  prayer  was  clearly  warranted 
by  the  decisions  of  this  court,  in  the  cases  of  The  Planters' 
Bank  of  Prince  George's  County  vs.  The  Union  Bank  of  George- 
town and  the  Farmers  and  Mechanics'  Bank  of  Georgetown. 

By  Tuck  and  A.  C.  Magruder  for  the  appellees,  who  con- 
tended : 

1.  That  from  the  letters  and  other  proof  stated  in  the  ex- 
ception, the  jury  might  infer  that  the  plaintiff  in  error  asked 
for,  and  the  defendant  in  error  agreed  to  give,  time  until  the 
former  was  prepared  to  make  a  payment  according  to  the  law. 
If  so,  the  statute  did  not  commence  running  till  the  receipt  by 
the  defendant  in  error  of  the  letter  of  5th  July  1833. 

2.  If  the  Planters'  Bank,  after  obtaining  the  law  of  1829, 
forbidding  payment  by  the  institution  of  any  of  the  claims 
against  it,  except  in  conformity  to  its  provisions,  did  not  inform 
the  defendant  in  error  that  it  was  ready  to  pay  the  debt,  then 
a  subsequent  promise  to  pay,  or  acknowledgment  of  indebted- 
ness, was  not  necessary  to  take  the  case  out  of  the  statute  of 
limitations. 

3.  The  exception  is  taken,  not  because  the  court  refused  to 
grant  any  one  of  the  first  three  prayers,  but  because  it  refused 
to  give  all  of  the  first  three  instructions  prayed  for. 

4.  The  proof  in  the  bill  of  exceptions  shews  that,  the  plain- 
tiff in  error,  within  three  years  before  the  suit  was  brought,  ac- 
knowledged that  the  accounts  between  the  parties  of  their 
mutual  dealings  remained  unsettled,  and  open,  and  that  a  cer- 
tain sum  was  due,  which  they  promised  to  pay — and  upon  this 
acknowledgment  and  promise  the  defendant  in  error  was  enti- 
tled to  recover. 

5.  The  1st  and  3rd  prayers  would  make  it  the  province  of 
the  jury  to  decide  when  the  right  of  action  accrued,  and  what 
acknowledgment  or  promise  would  take  the  case  out  of  the 
statute. 
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Dorsey,  Judge,  delivered  the  opinion  of  the  court. 

The  court's  rejection  of  the  defendant's  ^rsi  prayer  in  the 
bill  of  exceptions,  is  attempted  to  be  sustained  on  the  ground 
that  the  time,  when  the  plaintiff's  cause  of  action  accrued,  is 
a  matter  of  law  dependent  on  facts,  and  ought  to  be  decided 
by  the  court,  and  not  left  to  the  determination  of  the  jury. 
We  do  not  think  that  the  refusal  of  the  prayer  can  be  sustain- 
ed on  this  ground.  The  prayer  is  not  to  be  understood,  as 
asking  the  court  to  leave  to  the  jury,  the  decision  of  any 
-question  of  law  arising  upon  the  facts  proved,  but  simply, 
the  finding  of  those  facts,  which  in  the  absence  of  any  ap- 
plication to  the  court  as  to  the  law  arising  thereon,  and  con- 
ceded by  the  parties  to  be  sufficient  to  constitute  such  accruing 
of  the  cause  of  action.  The  court  were  called  upon  in  this 
respect  to  do  nothing  more,  than  leave  to  the  finding  of  the 
jury,  that  which  under  the  issue  joined,  it  was  their  duty  to  find, 
if  no  prayer  had  been  offered  upon  the  subject.  It  surely 
could  not  have  been  error  in  the  court,  in  submitting,  as  they 
did,  the  issue  in  fact  to  the  jury  in  the  very  time  in  which  it 
had  been  joined. 

It  is  further  insisted,  that  the  first  prayer  ought  to  have  been 
rejected,  because  it  required  of  the  court  to  leave  to  the  jury  the 
finding  of  whether  there  had  been  within  three  years  since  the 
accrual  of  the  right  of  action  an  acknowledgment  of  indebt- 
edness on  the  part  of  the  defendants  of  the  claims  now  sought 
to  be  recovered  against  them,  or  some  portion  of  it,  on  the 
ground,  that  what  is  an  acknowledgment  of  such  claims  suf- 
ficient to  take  the  case  out  of  the  statute  of  limitations,  is  a 
question  of  law,  and  not  of  fact.  The  rejection  of  the  prayer 
cannot  be  supported  on  this  suggestion.  The  prayer  in  this 
qualification  of  it,  did  not  require  the  court  to  instruct  the  jury 
to  find,  whether  there  had  been  within  three  years,  such  an 
acknowledgment  of  indebtedness,  as  would  take  the  case  with- 
out the  statute;  but  simply  to  find  the  isolated  matter  of  fact, 
whether  there  had  been  within  that  period,  any  acknowledg- 
ment of  indebtedness  on  account  of  the  claims  of  the  plain- 
tiff. With  such  an  instruction  the  plaintiffs  had  no  cause  to 
45  v.10 
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be  dissatisfied.  It  plaeed  their  rights  in  a  more  favourable 
aspect  before  the  jury,  than  they  were  entitled  to.  It  left  the 
jury  at  liberty  to  find  a  verdict  for  the  plaintiffs,  not  only  if 
they  found  such  facts  as  in  contemplation  of  law,- would  have 
entitled  the  plaintiffs  to  it;  but  it  in  fact  was  an  instruction  to 
the  jury,  that  they  might  find  for  the  plaintiffs,  if  they  found 
within  the  specified  period  any  acknowledgment  by  the  de- 
fendant of  indebtedness  for  the  plaintiffs'  claims,  no  matter 
whether  in  the  eye  of  the  law,  such  acknowledgment  would 
have  removed  the  statutory  bar  or  not.  To  the  granting  at 
the  instance  of  the  defendants  the  prayer  now  under  conside- 
ration, we  think  neither  the  court  nor  the  plaintiffs  had  any 
right  to  object  upon  either  of  the  aforementioned  grounds. 

The  plaintiffs  also  insist,  that  this  prayer  ought  not  to  have 
been  granted  by  the  court,  because  the  act  of  1829,  ch.  61,  by 
its  provisions,  suspended  their  right  of  action  until  the  hap- 
pening of  contingencies  which  are  not  shewTn  to  have  accru- 
ed three  years  before  the  commencement  of  the  present  suit: 
and  conceding  that  this  act  of  assembly,  worked  no  such  sus- 
pension, yet  that  connecting  it  with  the  evidence  contained  in 
the  bill  of  exceptions,  there  was  testimony  legally  sufficient 
to  have  been  left  to  the  jury,  to  have  warranted  them  in  find- 
ing, that  an  agreement  was  entered  into  by  the  plaintiffs  and 
defendant,  that  the  former  would  suspend  the  collection  of 
their  claim,  until  the  latter  made  default  in  its  payment,  ac- 
cording to  the  provisions  of  the  act  of  1829. 

To  this  matter  in  avoidance  of  the  defendant's  plea  of  lim- 
itations, it  has  been  insisted,  first,  that  the  act  of  1829,  is  a 
private  law,  and  as  such,  not  being  made  a  part  of  the  proof 
in  the  cause,  this  court  cannot  look  out  of  the  record  to  take 
cognizance  thereof.  The  act  of  1817,  ch.  61,  chartering  The 
Planters'  Bank  of  Prince  George's  County,  is  admitted  to  be  a 
public  law ;  but  on  the  part  of  the  plaintiffs  it  is  urged  that, 
the  act  of  1829,  in  repealing  those  sections  of  the  act  of  1817, 
which  gave  to  it  the  efficacy  of  a  public  law,  thereby  itself 
became  a  private  law.  The  effect  of  this  strange  doctrine  is, 
that  the  court  is  bound  judicially  to  know  the  enactments  of 
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the  act  of  1817,  but  it  is  not  permitted  to  take  judicial  cogni- 
zance of  the  act  of  1829,  which  repeals  all  those  parts  of  the 
act  of  1817,  which  gave  to  it  its  public  character.  For  re- 
pudiating such  a  principle,  it  is  not  necessary  to  use  argument, 
or  cite  authority.  Was  there  evidence  legally  sufficient  to  be 
left  to  the  jury,  to  authorise  their  finding  that,  an  agreement 
was  entered  into  between  the  plaintiffs  and  defendant,  (as  con- 
tended for  by  the  former)  for  the  suspension  of  the  payment 
of  the  claim  preferred  against  the  Prince  George's  County  Bank 
is  the  next  question  to  be  examined.  We  are  clearly  of  opin- 
ion that,  there  was  not  a  word  of  direct  proof  of  such  a  fact; 
the  record  exhibits  not  a  particle,  and  such  an  inference,  so  far 
from  being  sustained,  is  repelled  by  all  the  testimony  in  the 
cause;  as  well  the  written  as  the  oral  evidence  demonstrates 
that,  the  claim  of  the  plaintiffs  was  always  disputed  by  the 
defendant,  and  that  the  parties  never  came  to  any  agreement 
on  the  subject  of  its  liquidation.  Did  the  act  of  1829  sus- 
pend the  right  of  the  plaintiffs  to  an  immediate  prosecution 
for  the  recovery  of  their  claim,  is  the  next  subject  for  inquiry. 
If  the  pleadings  in  the  cause  were  such  as  to  present  that 
question,  and  if  the  charter  of  the  Prince  George's  County 
Bank,  was  under  its  34th  section  by  the  suspension  of  specie 
payments  ipso  facto  null  and  void;  without  the  institution  of 
any  judicial  enquiry  upon  the  subject,  then  we  think,  the  plain- 
tiffs were  controlled  in  the  prosecution  of  their  claim,  by  the 
terms  and  conditions  prescribed  in  the  act  of  assembly,  and 
that  upon  the  proofs  now  in  the  cause,  the  statute  of  limita- 
tions would  not  be  a  bar  to  their  claim.  If  the  charter  of  the 
Planters'  Bank  were  to  be  regarded  as  a  nullity  in  1829,  the 
bank  ceased  to  be  suable,  and  courts  of  law  furnished  no  rem- 
edy by  which  its  property  could  be  reached  by  a  creditor,  in 
seeking  the  payment  of  his  debts.  The  legislature  in  restor- 
ing to  the  creditors  their  lost  rights,  had  the  power  of  making 
the  restoration  dependent  on  such  conditions  as  it  might  see 
fit  to  prescribe. 

But  the  plaintiffs  have  not  by  their  pleadings  placed  them- 
selves in  an  attitude  to  be  saved  from  the  operation  of  the  act 
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of  limitations.  They  have  not  relied  upon  those  facts  and 
circumstances  which  constitute  the  saving,  and  no  opportunity 
being  afforded  the  defendant  of  taking  issue  thereon,  he  is  not 
to  be  surprised  at  the  trial  by  proof  of  their  existence.  Ano- 
ther impediment  arrests  the  progress  of  the  plaintiffs  in  their 
efforts  to  evade  the  act  of  limitations.  The  forfeiture  of  the 
charter  of  the  Planters'  Bank,  cannot  be  taken  advantage  of, 
or  enforced  collaterally,  or  incidentally,  or  in  any  other  mode 
than  by  a  direct  proceeding  for  that  purpose ;  so  that  it  may 
have  an  opportunity  to  answer,  and  the  government  creating 
the  corporation  can  alone  institute  such  a  proceeding,  since  it 
may  waive  a  broken  condition  of  a  compact  made  with  it,  as 
well  as  an  individual.  See  Angel  and  Ames  on  Corp.  510. 
That  such  a  forfeiture  must  be  judicially  established,  see  the 
Canal  Co.  vs.  the  Rail  Road  Co.  4  Gill.  Of  John.  1.  The  ne- 
cessity for  the  judicial  establishment  of  such  forfeiture,  is  not 
avoided  in  this  case,  by  shewing  that,  the  stockholders  of  the 
Planters'1  Bank  accepted  the  terms  and  conditions  offered  them 
by  the  act  of  1829.  Of  such  acceptance,  no  testimony  le- 
gally sufficient  to  prove  it  was  offered  to  the  jury,  and  in  the 
absence  of  such  proof,  this  act  of  assembly  must  be  regarded 
by  the  court  as  inoperative. 

The  court's  refusal  to  grant  the  defendant's  first  prayer,  is 
attempted  to  be  sustained  on  another  ground.  It  is  alleged 
that,  the  bill  of  exceptions  shows  that  the  defendant's  appeal 
is  taken  from  the  court's  refusal  to  grant  his  three  first  pray- 
ers, and  that  if  any  one  of  those  prayers  was  properly  re- 
jected by  the  court,  their  judgment  must  be  affirmed.  In 
support  of  this  proposition  the  case  of  the  Maryland  and 
Phenix  Insurance  Companies  vs.  Batkurst,  5  Gill  fy  John. 
159,  has  been  referred  to,  where  the  Court  of  Appeals  sanc- 
tioned the  judgment  of  the  county  court,  in  rejecting  a  prayer 
for  its  instruction  to  the  jury,  that  the  plaintiff  was  not  en- 
titled to  recover,  if  the  jury  believed  any  one  of  a  number  of 
facts.  The  decision  of  the  county  court  in  that  case  bears  no 
analogy  to  that  made  in  the  case  now  before  us.  There  was 
in  that  case,  but  one  prayer  made  to  the  court,  to  which  it 
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made  the  apt  and  appropriate  response.  It  decided  correctly 
all  that  it  was  called  upon  to  determine.  In  the  case  before 
us,  three  separate  and  distinct  questions  were  submitted  to  the 
decision  of  the  court,  on  each  of  which,  it  was  the  design  of 
the  party  raising  them,  that  the  court  should  pass  its  opinion, 
the  decision  of  any  one  of  them  by  no  means  superseding  the 
necessity  of  deciding  the  others.  The  county  court  so  un- 
derstood the  application  made  to  it,  and  decided  accordingly, 
rejecting  three  of  the  prayers,  and  granting  the  fourth.  The 
jury  could  have  understood  the  court  no  otherwise,  than  as  re- 
fusing to  grant  either  of  the  three  first  prayers,  and  under  that 
understanding  their  verdict  was  rendered.  We  must  there- 
fore regard  the  refusal  appealed  from,  in  the  same  light,  as  if 
each  question  raised  had  been  separately  determined,  and  form- 
ed the  subject  of  an  independent  bill  of  exceptions. 

It  follows  from  the  views  we  have  expressed  in  this  case, 
that  the  county  court  in  our  opinion  erred  in  refusing  the  first 
instruction  prayed  for  by  the  defendant.  And  for  the  same 
reasons  we  think  they  committed  a  similar  error  in  their  refu- 
fusal  of  the  defendant's  third  instructions. 

The  second  instruction  wre  think  was  properly  refused  by 
the  court.  It  wrested  from  the  consideration  of  the  jury,  a 
fact  wrhich  they  were  necessarily  required  to  decide,  and  for 
the  finding  of  which  fact,  we  think  there  was  testimony  le- 
gally sufficient  to  have  been  left  to  the  jury.  The  court  was 
required  to  instruct  the  jury,  that  the  proof  offered  by  the  plain- 
tiffs, consisting  of  the  letters  and  parol  evidence  detailed  in 
the  bill  of  exceptions,  (although  believed  by  the  jury)  was  not 
sufficient  to  remove  the  bar  of  the  statute  of  limitations.  Be- 
fore such  a  requisition  could  have  been  complied  wTith  by  the 
court,  it  must  decide  the  matter  of  fact,  that  the  balance  of 
two  hundred  and  ninety-eight  dollars  and  fifty-six  cents,  ad- 
mitted by  the  defendant,  by  the  letter  of  its  cashier  of  the  5th 
of  July  1833,  to  be  then  due  to  the  plaintiffs,  formed  no  part 
of  the  claim  for  which  the  present  action  was  brought.  Under 
the  proofs  and  circumstances  of  this  cause,  such  a  decision 
the  court  were  incompetent  to  make.     There  were  circumstan- 
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ces  in  the  evidence  before  them,  from  which  either  of  two  op- 
posite conclusions  as  to  the  fact  might  have  been  legitimately 
drawn  by  the  jury.  It  was  therefore  a  subject  within  their 
exclusive  cognizance,  and  the  effort  to  withdraw  it  from  their 
consideration  was  rightfully  rejected  by  the  court. 

We  concur  with  the  court  below  in  this  refusal  of  the  ap- 
pellant's second  prayer,  but  dissent  from  their  refusal  of  the 
first  and  third,  and  therefore  reverse  their  judgment. 

JUDGMENT  REVERSED  AND  PROCEDENDO  AWARDED. 


Samuel  Fowler  vs.  Samuel  P.  Lee. — June,  1839. 

A  judgment  by  default  against  a  sheriff,  under  the  act  of  1794,  ch.  54,  sec.  1, 
is  equally  valid  with  a  judgment  on  verdict. 

If  the  debtor  obtains  an  injunction  to  stay  proceedings  upon  the  judgment 
against  him,  after  a  judgment  by  default  against  the  sheriff  has  been  en. 
tered,  for  not  returning  an  execution  issued  upon  such  judgment,  that  cir. 
cumstance  does  not  per  se,  entitle  the  sheriff  to  the  same  relief. 

A  court  of  equity  will  not  arrest  the  judgment  against  the  sheriff,  unless  it 
appears  that  it  would  be  unjust  and  unconscientious  to  enforce  it,  and 
whether  that  be  so  or  not,  depends  upon  the  facts  set  forth  in  his  bill. 

And  the  court,  upon  an  application  for  an  injunction  by  the  sheriff,  may  look 
at  the  grounds  upon  which  the  injunction  obtained  by  the  debtor  rests. 

The  return  of  a  writ  "cepi"  by  the  sheriff,  without  having  served  it,  does  not 
necessarily  amount  to  fraud,  and  though  liable  to  damages  for  such  official 
misconduct  to  the  party  grieved,  a  judgment  founded  on  such  return,  is 
not,  for  that  reason  alone,  to  bo  set  aside. 

Nor  is  a  judgment  liable  to  impeachment,  solely  upon  the  ground  that  an  at- 
torney,  without  instructions,  has  entered  a  voluntary  appearance  upon  a 
return  by  the  sheriff  of  "non  est"  and  confessed  the  judgment,  though  for 
acting  without  authority  he  is  responsible  to  his  principal. 

Courts  of  chancery  do  not  lightly  interfere  with  judgments  at  law.  They 
interpose  only  to  prevent  fraud,  or  to  relieve  against  substantial  injury,  or 
gross  injustice,  and  never  merely  for  the  correction  of  informalities,  or  ir- 
regularities in  legal  or  judicial  proceedings. 

To  obtain  an  injunction  against  a  judgment,  upon  the  ground  that  the  defen- 
dant cannot  safely  pay  it,  he  should  file  a  bill  of  interpleader  against  the 
parties  appearing  to  be  entitled,  and  pay  the  money  into  court,  to  be  held 
for  the  benefit  of  the  party  showing  himself  to  be  entitled. 
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Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  cause  was  filed  in  January  1839,  by  Samuet 
Fowler,  alleging  that,  at  October  term  1837,  of  Prince  George's 
County  Court,  a  judgment  at  law  was  obtained  by  the  execu- 
tors of  James  Fitzgerald,  for  the  use  of  Samuel  P.  Lee,  against 
George  Semmes,  which  would  appear  as  well  by  a  short  copy 
thereof  exhibited  with  this,  as  also  by  reference  to  a  suit  de- 
pending in  equity,  between  the  said  Semmes  and  the  appellee 
in  this  cause.  That  upon  the  judgment  against  Semmes,  a 
writ  of  fieri  facias  was  issued  thereon,  directed  to  the  appel- 
lant, then  high  sheriff  of  Prince  George's  county:  that  at  Oc- 
tober  term  1838,  the  appellant  Fowler  was  laid  under  a  rule  to 
return  said  writ  of  fi.  fa.,  and  at  the  same  term  a  judgment  by 
default  was  obtained  against  him :  that  sometime  in  November 
1838,  the  aforesaid  George  Semmes  filed  the  bill  against  the 
said  Samuel  P.  Lee,  referred  to  as  before  as  a  part  of  this  bill, 
in  which  he  prayed  that,  the  said  Samuel  P.  Lee  might  be  en- 
joined from  enforcing  the  payment  of  the  said  judgment  of 
Fitzgerald's  executors  for  his  use  against  him  the  said  Semmes: 
that  an  injunction  was  granted  as  prayed,  by  which  the  com- 
plainant Fowler,  as  sheriff  aforesaid,  was  enjoined  and  prohi- 
bited from  making  the  money  on  the  writ,  of  fieri  facias  afore- 
said; the  non-return  of  which  was  the  ground  of  the  judg- 
ment of  default  against  him  as  before  mentioned :  that  the  law 
term  of  the  October  term  of  Prince  George's  county  court  1838, 
was  adjourned  over  to  the  first  Monday  of  April  1839,  which 
deprived  him  of  the  power  of  having  the  said  judgment  by 
default  stricken  out;  that  it  would  be  manifestly  inequitable 
that  the  plaintiff  at  law  should  have  execution  against  the  com- 
plainant, whilst  the  injunction  granted  to  stay  proceedings 
upon  the  judgment  at  law  remains  in  force;  and  that  he  is  in- 
formed and  believes  that,  the  said  Samuel  P.  Lee  intends  issu- 
ing an  execution  on  the  said  judgment  of  default,  although  the 
complainant  Fowler  is  prohibited  by  the  said  injunction  from 
making  the  money  on  the  fi.  fa.  aforesaid,  and  although  the 
said  S.  P.  Lee  would  be  unable  to  give  to  the  complainant,  if  he 
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were  coerced  to  pay  the  said  judgment  by  default,  an  availa- 
ble assignment  of  the  judgment  against  the  said  Semmes;  which 
the  complainant  alleges  he  is  entitled  to.  Prayer  for  an  in- 
junction, forbidding  execution  on  the  said  judgment  by  default, 
so  long  as  the  injunction  on  the  original  judgment  remains; 
and  for  subpoena,  &c. 

The  bill  in  this  cause  was  filed  on  the  equity  side  of  Prince 
George's  county  court;  where  C.  Dorsey,  A.  J.,  ordered  the 
injunction  to  issue  on  bond  being  filed,  which  was  done. 

The  defendant  then  prayed  that  the  cause  might  be  trans- 
mitted to  the  court  of  Chancery,  and  the  cause  was  duly  trans- 
mitted to  the  court  of  Chancery,  where  a  transcript  of  the  re- 
cord in  the  case  of  Semmes  vs.  Lee,  in  which  an  injunction  had 
been  obtained  on  the  original  judgment,  was  also  filed. 

On  the  30th  April  1839,  the  Chancellor  (Bland)  on  the  mo- 
tion of  the  defendant  Lee  dissolved  the  injunction,  and  the 
plaintiff  subsequently  petitioned  the  honorable  John  Stephen, 
one  of  the  judges  of  the  Court  of  Appeals,  under  the  act  of 
1832,  ch.  197,  to  allow  him  an  appeal  from  the  dissolution, 
which  being  granted,  he  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Archer, 
Dorsey,  Chambers  and  Spence,  J. 

By  Alexander  for  the  appellant,  who  cited  2  Tidd.  1237. 
Taswell  vs.  Stone,  4  Burr.  2454.  4  Term.  642.  1  Ves.  25. 
Stone  vs.  Tuffin,  Ambler,  32.  2  Dick.  549.  16  Ves.  141. 
17  Ves.  385.     3  Merr.  234. 

C.  C.  Magruder  and  J.  Johnson  for  the  appellee,  cited 
1794,  ch.  54.  Dilly  fy  Heckrotte  vs.  Barnard,  8  Gill  Sf  John. 
171,  187.     6  Rand.  110.     1  Chit.  Plea.  386. 

Dorsey  J.,  delivered  the  opinion  of  the  court. 

The  provisions  of  the  act  of  1794,  ch.  54,  sec.  1,  are  so  ex- 
plicit, as  to  leave  no  room  for  doubt  or  speculation  as  to  the 
character  and  efficacy  of  a  judgment  by  default,  rendered  against 


OF  MARYLAND.  361 


Fowler  vs.  Lee.— 1839. 


a  sheriff  for  not  returning  an  execution  within  the  time  limit- 
ed by  rule  of  court  for  that  purpose.  In  the  language  of  the 
act  of  assembly,  it  shall  have  the  same  effect,  operation,  and 
validity,  as  any  judgment  rendered  upon  any  verdict  of  a  jury. 
Suppose  that,  in  this  case,  instead  of  a  judgment  by  default, 
it  had  been  a  judgment  rendered  on  the  verdict  of  a  jury,  in 
a  suit  brought  against  the  sheriff  for  neglect  of  duty  in  not 
returning  the  execution ;  would  it  follow  as  a  necessary  con- 
sequence (as  it  has  been  insisted)  that  if  an  injunction  should 
subsequently  be  obtained  by  the  debtor  against  the  sheriff  and 
judgment  creditor,  that  the  judgment  against  the  sheriff  must, 
also,  be  enjoined,  and  that  in  awarding  an  injunction  on  the 
judgment  against  the  sheriff,  you  are  not  permitted  to  examine 
into  the  causes,  the  sufficiency  or  insufficiency  of  the  grounds, 
on  which  the  debtor  obtained  the  first  injunction. 

A  proposition  so  broad,  and  inconsistent  with  the  design  of 
the  act  of  assembly,  cannot  be  sustained.  If  it  were,  it  would 
follow,  that  if  the  basis  of  the  debtor's  injunction  were  wholly 
insufficient  to  have  justified  its  issue,  and  could  by  no  possi- 
bility be,  in  equity,  a  ground  for  impairing  the  efficacy  of  the 
judgment  against  the  sheriff;  nay,  if  it  were  even  the  receipt 
of  the  amount  of  the  execution  by  the  sheriff  himself,  the  judg- 
ment against  the  sheriff  must  notwithstanding  be  enjoined,  and 
continue  so  enjoined,  as  long  as  the  original  injunction  remain- 
ed in  force,  even  though  it  wTere  made  perpetual,  upon  the 
very  ground  that,  the  sheriff  had  received  under  the  execu- 
tion the  whole  amount  for  which  the  creditor  had  obtained  a 
judgment  against  him.  If  you  cannot  look  into  the  debtor's 
bill  to  see  the  ground  upon  which  the  original  injunction  is- 
sued, so  neither  can  you  look  into  it,  to  see  the  ground  upon 
which  it  has  been  perpetrated.  We  do  not  think  that  the 
proceedings  on  the  debtor's  bill  can  work  that  estoppel,  or  have 
that  conclusive  effect,  which  has  been  ascribed  to  them,  as  be- 
tween the  parties  litigant  in  this  case.  As  to  them,  they  are  res 
inter  alios  acta,  open  to  examination,  and  further  than  is  con- 
sistent with  equity  and  conscience,  conclusive  upon  none  of 
the  rights  of  the  parties  in  this  cause. 
46  v.10 
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A  court  of  equity  ought  not  to  arrest  the  execution  of  the 
judgment  against  the  sheriff;  unless  it  appears,  that  it  would 
be  unjust  and  unconscientious  to  enforce  it.  Whether  it  be 
so  or  not,  depends  upon  the  facts  set  forth  in  the  appellant's 
bill  of  complaint:  hrs  equity  must  be  shewn  by  his  bill,  or  he 
is  entitled  to  no  relief.  His  liability  at  law  is  absolute  and 
complete,  and  the  legal  rights  of  the  appellee  cannot  be  inter- 
fered with,  unless  it  be  satisfactorily  shewn  that,  justice  and 
conscience  demand  such  interference.  The  enquiry  then  ne- 
cessarily presents  itself — what  are  the  grounds  of  equity  set 
forth  in  the  debtor's  injunction  bill?  He  admits  the  execution 
of  the  single  bill,  on  which  judgment  was  rendered  against 
him — does  not  even  intimate  that  any  portion  of  it  has  ever 
been  paid,  or  in  any  manner  discharged,  or  make  any  state- 
ment to  shew,  that  either  at  law  or  in  equity,  he  should  be  ex- 
empt from  his  obligation  to  pay  it.  But  he  states  that,  in  ex- 
ecuting the  single  bill,  (which  is  joint  and  several)  he  was 
the  security  of  one  George  Harbin,  who  gave  the  same  to 
George  R.  and  John  Fitzgerald,  executors  of  Jane  Fitzgerald, 
for  property  by  him  purchased  at  the  sale  of  her  estate;  that 
George  R.  and  John  Fitzgerald  have  been  long  since  dead, 
without  having  instituted  any  legal  proceedings  on  said  sin- 
gle bill,  and  that  no  further  administration  has  been  granted 
on  the  estate  of  Jane  Fitzgerald ;  that  no  suit  was  ever  insti- 
tuted on  the  single  bill  against  said  Harbin.  That  sometime 
after  the  death  of  the  said  executors,  Samuel  Philip  Lee,  one 
of  the  heirs  and  legal  representatives  of  said  Jane  Fitzgerald, 
having  obtained  possession  of  said  single  bill,  instituted  suit 
thereon  in  Prince  George's  County  Court  against  Semmes  the 
debtor,  and  obtained  judgment  against  him;  that  he  had  no 
knowledge  of  the  said  suit  until  judgment  was  rendered  against 
him.  "That  he  was  never  served  with  any  process  by  the 
sheriff  of  Prince  George's  county,  or  either  of  his  deputies, 
commanding  him  to  appear  and  defend  said  suit,  in  conse- 
quence whereof  judgment  was  obtained  against  him  by  means 
of  fraud  and  surprise."  These  are  the  facts  in  Semmes'  bill, 
upon  which  he  calls  upon  Prince  George's  County  Court  per- 
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petually  to  enjoin  the  judgment  rendered  against  him.  Tis.  true 
he  asserts,  as  an  inference,  that  the  judgment  against  him  was 
obtained  by  fraud  and  surprise,  because  no  process  was  served 
upon  him,  commanding  him  to  appear  and  defend  the  suit; 
but  such  an  inference  is  not  the  necessary  result  of  the  facts 
from  which  he  has  deduced  it.  The  copy  of  the  judgment 
which  he  has  exhibited,  shews,  either  that  he  appeared  to  the 
suit  in  proper  person,  or  by  attorney,  as  the  judgment  was  ren- 
dered by  confession  or  by  default.  It  does  not  allege  that, 
there  was  any  fraudulent  concert  or  combination  between  Lee 
and  the  sheriff,  and  the  attorney  (if  any)  who  appeared  for  him 
in  Prince  George's  County  Court.  The  sheriff  may  have  re- 
turned the  writ,  cepi,  though  never  served,  without  being  guilty 
of  fraud.  If  so,  he  is  liable  in  damages  for  his  false  return 
to  the  party  aggrieved ;  but  such  official  misconduct  of  itself, 
alone,  forms  no  ground  for  setting  aside  the  judgment  in  the 
cause.  An  attorney  may,  without  instructions,  have  entered  a 
voluntary  appearance  upon  a  non  est,  or  appeared  to  a  writ  thus 
returned  by  a  sheriff,  and  confessed  a  judgment  without  being 
guilty  of  fraud,  or  solely,  on  the  ground  of  such  misconduct, 
subjecting  the  judgment  to  impeachment  in  a  court  of  equity. 
If  the  attorney  has  acted  without  authority,  he  is  answerable 
to  his  principal  for  the  consequence  of  his  acts.  It  is  not  al- 
leged, that  by  reason  of  the  rendition  of  this  judgment, 
Semmes  has  been  rendered  liable  for  the  payment  of  a  debt 
which,  ex  aquo  and  bono,  he  is  not  bound  to  pay;  that  he  was 
deprived  of  an  opportunity  of  making  a  meritorious  defence 
to  the  action,  which  he  would  have  made,  if  apprised  of  its 
pendency ;  or  that  if  the  judgment  were  now  opened,  that  he 
has  any  such  defence  to  make. 

Courts  of  chancery  do  not  lightly  interfere  with  judgments 
at  law.  It  is  only  for  the  prevention  of  fraud,  or  to  reliev- 
from  substantial  injury  or  gross  injustice,  that  its  high  and  ex- 
traordinary power  of  interference  by  injunction  is  ever  resorted 
to.  It  is  never  exerted  merely  for  the  correction  of  informali- 
ties or  irregularities  in  legal  or  judicial  proceedings.  He  who 
seeks  to  avail  himself  of  such  defects,  must  prosecute  his  re- 
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medies  at  law;  from  a  court  of  equity  he  can  receive  no  coun- 
tenance. A  court  of  chancery,  too,  looks  well  to  the  conse- 
quences of  its  acts,  and  the  case  must  indeed  be  a  strong  one, 
which  would  induce  it  to  nullify  a  judgment  at  law,  and  thus, 
as  here,  put  it  in  the  power  of  a  debtor  to  plead  the  statute  of 
limitations  to  a  debt,  which  he  does  not  deny  to  be  justly  due. 

But  suppose  a  court  of  equity  would  relieve  against  a  judg- 
ment rendered  under  the  circumstances  before  mentioned ; 
upon  what  terms  would  relief  be  granted,  "He  who  seeks 
equity  must  do  equity,"  is  a  maxim  almost  as  old  as  the  tribu- 
nal to  which  it  applies.  To  obtain  relief  by  injunction  against 
this  judgment,  Semmes  should  by  his  bill  have  offered  to  do 
equity,  by  paying  into  court  the  debt  which,  by  his  own  state- 
ments, he  had  shewn  himself  in  honor  and  in  conscience  under 
an  obligation  to  pay.  It  may  be  said  that  Semmes  could  not 
safely  have  paid  the  debt  for  which  the  judgment  was  render- 
ed;— that  he  might  again  be  compelled  to  pay  the  same  debt 
to  the  legal  representatives  of  George  R.  or  John  Fitzgerald. 
If  such  was  his  apprehension,  he  has  not  relied  on  it,  as  a 
ground  of  relief;  and  if  he  had,  it  was  his  duty  to  have  filed 
a  bill  of  interpleader  against  such  representatives  and  the  ap- 
pellee, and  paid  the  debt  into  court,  to  be  held  for  the  benefit 
of  the  party  shewing  his  right  to  receive  it. 

It  appearing  to  us,  therefore,  that  there  was  no  foundation 
for  issuing  the  injunction  on  Semmes'  bill;  and  that  there  is 
nothing  against  conscience  and  equity  in  enforcing  the  judg- 
ment against  the  appellant,  rendered  under  the  act  of  1794, 
ch.  54,  we  think  the  Chancellor  was  right  in  dissolving  the  in- 
junction issued  in  this  case  by  the  county  court,  and  therefore 
affirm  his  order  passed  for  that  purpose. 

ORDER  AFFIRMED. 
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The  State  of  Maryland  vs.  Murphy  and  Thompson. 
June  1839. 

If  a  party  who  has  recognized  to  appear  to  answer  to  an  indictment,  ap- 
pears accordingly,  and  is  discharged  by  the  judgment  of  the  court  without 
day,  and  that  judgment  is  reversed  upon  a  writ  of  error,  and  the  record 
remanded  with  directions  to  proceed  with  the  prosecution,  the  recog- 
nizance cannot  be  forfeited,  if  the  party  fails  tore-appear  to  answer  to  the 
indictment. 

Appeal  from  Anne  Arundel  County  Court. 

In  this  case  the  appellee,  J.  D.  Murphy,  at  February  term 
1837,  had  been  indicted  in  Baltimore  City  Court  for  a  misde- 
meanor under  the  act  to  prevent  gaming.  Upon  his  suggestion 
and  affidavit,  the  cause  was  transmitted  to  Anne  Arundel  coun- 
ty court  for  trial,  the  traverser  and  the  other  appellee,  Joseph 
B.  Thompson,  entering  into  the  following  recognizance: 

"And  thereupon  the  said  Jesse  D.  Murphy  acknowledges 
himself  to  owe  and  stand  justly  indebted  unto  the  State  of 
Maryland  in  the  sum  of  $2000  current  money,  and  Joseph  B. 
Thompson,  also  present  here  in  court,  and  who  is  by  the  court 
here  deemed  good  and  sufficient,  in  like  manner  acknowledges 
himself  to  owe  and  stand  justly  indebted  to  the  State  of  Ma- 
ryland in  the  sum  of  $2000  current  money,  which  said  sums 
of  money  they  and  each  of  them  acknowledge,  shall  be  made 
and  levied  of  their  bodies,  goods  and  chattels,  lands  and  ten- 
ements, to  and  for  the  use  of  the  State  of  Maryland,  in  case 
the  said  J.  D.  M.  shall  not  make  his  personal  appearance  be- 
fore Anne  Arundel  county  court,  to  be  held  at  the  city  of  An- 
napolis on  the  fourth  Monday  of  October  next,  to  answer  the 
charge  aforesaid,  and  shall  not  depart  the  said  court  without 
the  leave  thereof." 

At  the  October  term  of  Anne  Arundel  County  Court  the  tra- 
verser appeared,  and  demurred  generally  to  the  indictment,  in 
which  demurrer  the  State  joined,  and  the  county  court  adjudg- 
ed that  the  said  Jesse  D.  Murphy  be  dismissed  and  discharged 
of  the  said  indictment,  and  that  he  go  thereof  without  day. 

From  this  judgment  the  State  sued  out  a  writ  of  error  from 
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Chancery,  and  brought  the  cause  to  the  Court  of  Appeals, 
where,  at  December  term  1838,  the  judgment  of  the  county 
court  was  reversed;  and  the  State  adjudged  to  be  restored  to 
all  things  which  by  reason  of  said  judgment  she  hath  lost,  and 
the  cause  was  remanded  to  the  county  court  with  directions 
lo  proceed  in  the  prosecution  aforesaid,  and  to  a  trial  thereof 
in  the  same  manner  as  if  no  judgment  had  taken  place  or  any 
writ  of  error  had  been  prosecuted. 

The  record  being  sent  back  in  due  course  of  law,  at  April 
term  1839,  Boyle,  D.  A.  G.  appeared  on  behalf  of  the  State. 
"And  the  said  Jesse  D.  Murphy  being  solemnly  called  to  come 
into  court,  according  to  the  tenor  of  his  recognizance  aforesaid 
comes  not,  but  makes  default.  Thereupon  the  State  prays  that 
the  recognizance  aforesaid  of  the  said  Jesse  D.  Murphy  and 
Joseph  B.  Thompson  may  be  forfeited,  but  the  county  court 
(Dorsey,  C  J.,  Brewer  and  Wilkinson,  A.  J.)  overruled 
the  motion,  and  adjudged  that  they  be  discharged  from  their 
said  recognizance. 

From  this  judgment  the  State  sued  out  another  writ  of  error. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Chambers,  and  Spence,  J. 

By  Z.  C.  Lee  and  Boyle,  D.  A.  G.,  for  the  State,  and 

By  C.  F.  Pitts  and  Glenn  for  the  appellees. 

By  the  court.  judgment  affirmed. 


John  Mayhew  vs.  Martha  Ann  Soper. — June,  1839. 

Appeals  from  orders  and  decrees  of  the  orphans  courts  must  be  taken  within 
thirty  days,  as  provided  by  the  1st  section  of  the  act  of  1818,  ch.  204. 

A  bill  of  exceptions  cannot  be  taken  to  the  judgments  and  decrees  of  the  or- 
phans  courts,  the  statute  of  Westminster  only  applying  to  courts  of  com- 
mon law. 

The  approval  of  a  testamentary  or  administration  bond,  may  be  evidenced 
by  an  endorsement  to  that  effect  upon  the  bond,  and  need  not  be,  by  an 
entry  upon  the  minutes  of  the  court ;  such  being  shewn  to  be  the  usage. 
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Appeal  from  the  Orphans  Court  of  Prince  George's  county. 

Upon  the  18th  December  1838,  Richard  H.  Marshall  filed 
his  petition  in  said  court,  alleging  that  he  -was  guardian  of 
Martha  Ann  Soper,  one  of  the  representatives  of  Mary  Jinn 
Soper;  that  letters  of  administration  had  been  granted  on  the 
estate  of  the  latter  to  one  John  Mayhew,  who  had  given  wholly 
insufficient  security  for  the  administration  of  the  estate  com- 
mitted to  his  care:  and  that  the  petitioner  as  guardian,  had  not 
known  before  who  were  the  securities  of  the  said  John  May- 
hew, or  he  should  have  objected  sooner  to  their  sufficiency. 
Prayer,  that  the  said  Mayhew  may  be  required  to  give  addi- 
tional security,  and  in  the  interim  be  restrained  from  selling  or 
disposing  of  the  property  belonging  to  the  estate  aforesaid,  &c. 

Upon  this  petition  the  Orphans  Court  ordered  that,  the  said 
John  Mayhew  give  additional  security  on  or  before  the  second 
Tuesday  of  January  1839,  or  shew  cause  to  the  contrary,  and 
that  in  the  mean  time  he  shall  dispose  of  no  property,  &c.  In 
January  the  time  was  enlarged  to  the  second  Tuesday  in  Feb- 
ruary, and  the  court  ordered  "that  the  said  John  Mayhew,  ad- 
ministrator as  aforesaid,  give  additional  security  to  be  approv- 
ed by  this  court,  on  or  before  the  second  Tuesday  in  February 
next,  and  in  default  thereof,  that  his  administration  be  re" 
voked." 

On  the  19th  February  1839,  the  said  Martha  Ann  Soper  filed 
her  petition  in  said  court,  referring  to  the  proceedings  afore- 
said, and  then  alleged,  "that  the  said  Mayhew  failed  to  give 
additional  security  within  the  time  limited  by  said  order,  and 
of  course  the  said  letters  are  now  revoked  by  the  operation 
thereof;  and  that  she  is  now  of  full  age  to  administer  on  the 
estate  of  her  said  mother,  and  prays  that  administration  may 
be  granted  to  her. 

This  petition  was  set  down  for  hearing  on  the  second  Tues- 
day of  March,  both  parties  being  present  in  court,  and  on 
the  19th  March  1839,  it  was  ordered  by  the  court,  that  letters 
of  administration  on  the  estate  of  Mary  Ann  Soper  be  com- 
mitted and  granted  to  the  petitioner  Martha,  on  her  giving 
bond  as  usual,  &c. 
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The  said  John  Mayhew  thereupon  tendered  the  following 
bill  of  exceptions : 

At  the  trial  of  this  cause  the  defendant,  John  Mayhew,  for 
the  purpose  of  shewing  that  he  had  complied  with  the  order 
of  the  late  Orphans  Court  (who  had  been  succeeded  by  the 
present  court,  and  had  tendered  a  bond  with  sufficient  secu- 
rity in  compliance  with  said  order  passed  on  the  8th  day  of 
January  1839,)  and  that  the  same  had  been  approved  by  the 
late  court,  offered  in  evidence  the  bond  executed  by  himself 
and  two  securities,  which  was  endorsed  by  the  register  "ap- 
proved," on  the  13th  February  1839,  and  which  had  been  pla- 
ced on  the  records  of  the  Orphans  Court.  On  the  back  of  said 
bond  was  thus  endorsed,  to  wit:  1839,  Mary  Ann  Soper,  her 
additional  bond  of  security,  exhibited  13th  February;  approv- 
ed; recorded  in  Liber  P.  C.  No.  1,  page  201.  He  then  prov- 
ed by  the  register  that,  on  the  twelfth  of  February  1839,  the 
said  petition  of  M.  Soper  requiring  additional  security  was 
taken  up  for  consideration  by  the  said  late  court;  that  the  said 
John  Mayhew  stated  to  the  court  that,  one  of  his  securities, 
Thomas  W.  Ball,  had  not  attended  for  the  purpose  of  execu- 
ting the  said  bond,  as  he  promised  on  that  day,  that  he  was 
living  with  Thomas  Clagett  in  the  capacity  of  an  overseer, 
and  he  presumed  he  was  prevented  from  attending  in  conse- 
quence of  being  called  to  perform  some  duty  to  his  employer; 
he  therefore  prayed  the  court  to  adjourn  until  the  evening  of 
the  same  day,  by  which  time  he  hoped  the  said  security  would 
arrive;  that  the  court  upon  this  application  took  a  recess  until 
about  3  or  4  o'clock  in  the  evening,  and  met  at  the  attorney's 
office  of  C.  C.  Magruder  in  Upper  Marlborough,  convenient  to 
the  court  house  in  the  same  village  where  the  court  holds  its  ses- 
sion; that  at  this  setting,  the  said  John  Mayhew  presented  the 
said  bond  executed  by  one  of  his  securities,  and  prayed  the 
court  to  pass  an  order  approving  the  said  bond,  when  the  same 
should  be  executed  by  the  said  Thomas  W.  Ball,  and  to  direct 
the  register  to  receive  the  said  bond  as  approved,  and  file  the 
same  when  executed  by  the  said  T.  W.  Ball;  that  the  court 
upon  this  application  heard  and  examined  the  evidence  offered 
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by  the  said  John  Mayhew,  as  to  the  sufficiency  of  the  said  se  • 
curities,  that  is,  the  said  William  Mayhew  who  had  executed 
the  bond  as  one  of  the  securities,  and  the  said  Thomas  W.  Ball, 
and  that  they  having  determined  the  said  persons  to  be  good 
and  sufficient  sureties,  then  determined  to  approve  the  bond 
when  executed  by  the  said  Thomas  W.  Ball;  and  directed  the 
register  to  enter  the  bond  approved,  and  file  the  same  in  the 
office  of  the  register,  if  the  same  should  be  presented  to  him 
executed  by  the  said  T.  W.  Ball  within  two  or  three  days. 
That  early  in  the  next  day,  the  13th  of  February,  the  said  bond 
was  presented  to  him  by  the  said  Mayhew,  executed  by  the  said 
Thomas  W.  Ball,  and  he,  in  accordance  with  the  court's  order, 
endorsed  the  same  approved,  and  filed  it  in  the  office;  the  said 
witness  then  proved  that,  he  had  not  made  an  entry  on  the 
rough  docket  of  the  court  of  this  order  and  proceeding  of  the 
said  court  in  relation  to  the  said  bond,  though  he  was  request- 
ed to  do  so  several  times  by  the  counsel  of  the  said  Mayhew, 
because  it  had  not  been  the  practice  and  usage  of  the  register 
to  enter  in  detail  such  proceedings  on  the  docket,  and  he  there- 
fore declined  to  make  an  entry  of  this  proceeding.  That  ac- 
cording to  the  practice  and  usage  of  the  court  and  the  office, 
no  other  entry  of  the  approval  of  an  administration  or  guar- 
dian bond  is  made,  than  an  endorsement  of  its  approval  on  the 
bond,  which  had  been  done  in  this  case,  the  bond  in  question 
having  been  endorsed  "approved,"  by  the  register  according 
to  the  said  practice  and  usage. 

The  said  witness  then  proved  that,  it  had  been  the  practice 
and  usage  of  the  court,  to  approve  administration  and  guar- 
dian bonds,  in  advance  of  their  execution  by  the  securities,  as 
when  the  party  applying  for  letters  of  administration  would 
name  his  securities,  the  court  had  frequently  directed  the  re- 
gister to  receive  the  bond  as  approved  by  the  court,  and  file 
the  same  in  the  office  when  executed  by  the  named  securities, 
together  with  principal,  which  in  many  cases  had  been  done. 
To  this  proof  the  court  objected,  and  determined  it  to  be  in- 
admissible for  the  purpose  of  proving  that,  the  late  court  had 
approved  the  said  bond;  because  said  approval  was  not  enter- 
47  v.10 
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ed  on  the  docket  of  the  court's  proceedings,  and  that  in  the  ab- 
sence of  the  said  entry  on  the  docket,  the  order  of  approval 
could  not  be  proved  by  parol  evidence,  and  adjudged  that,  let- 
ters of  administration  on  the  estate  of  the  said  Mary  Ann  So- 
per be  committed  and  granted  to  the  petitioner  Martha  Ann 
Soper,  on  her  giving  bond  in  the  usual  form  in  the  penalty  of 
two  thousand  dollars,  conditioned  for  the  faithful  discharge  of 
her  duties  as  administratrix  aforesaid ;  upon  the  ground  that, 
the  order  of  this  court  of  the  8th  of  January  last,  peremptorily 
requiring  the  said  John  Mayliew  to  give  additional  security,  as 
the  administrator  of  the  said  Mary  Ann  Soper,  became  abso- 
lute on  the  twelfth  day  of  February  inst.,  no  security  being 
given  according  to  the  terms  of  said  order  on  or  before  that 
day,  and  that  the  petitioner,  as  the  daughter  of  the  said  de- 
ceased, being  now  eighteen  years  of  age,  is  entitled  to  the  ad- 
ministration on  her  estate.  The  court  also  adjudged  and  de- 
termined on  the  aforegoing  proof,  that  the  proceeding  of  the 
late  court  and  its  act  of  approval,  was  irregular  and  void,  be- 
cause they  held  their  meeting  not  in  the  usual  place  of  holding 
their  sessions,  but  in  a  different  place,  to  wit,  the  office  of  C. 
C.  Magruder. 

And  the  said  John  Mayhew  by  his  counsel  upon  the  proofs 
aforesaid,  further  prayed  the  court  to  permit  and  direct  the 
register  then  to  make  an  entry  on  his  docket,  of  the  court's  said 
proceeding,  and  approval  of  the  bond  to  supply  the  omission 
on  the  docket;  that  the  docket  entries  when  somade  might  be 
offered  in  evidence  of  the  said  proceeding  and  approval  of  the 
bond.  This  prayer  the  court  also  overruled,  and  refused  to 
permit  the  entries  then  to  be  made;  being  of  the  opinion  that, 
it  was  then  too  late  to  make  said  entries,  and  the  same  would 
be  irregular.     The  appellant  excepted. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorsey,  Chambers,  and  Spence,  J. 

C.  C.  Magruder  for  the  appellant  contended — 

1st.  That  the  proceedings  of  the  orphans  court  in  relation 
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to  the  petition  of  the  appellee's  guardian  on  the  12th  of  Feb- 
ruary, and  their  approval  of  the  appellant's  bond  which  was 
filed  on  the  13th  of  February,  was  regular  and  legal;  and  if 
not  regular  and  legal,  the  appellee  shoukl  have  taken  an  appeal 
from  the  court's  decision  thereon. 

2nd.  That  the  late  orphans  court  had  no  jurisdiction  over 
the  proceedings  of  their  predecessors,  in  regard  to  the  appro- 
val of  the  bond  and  sureties  in  question,  and  could  not  review 
and  revoke  the  same. 

3rd.  That  the  court  erred  in  granting  letters  of  administra- 
tion to  the  appellee. 

4th.  That  the  former  court's  approval  of  the  bond,  was  in 
accordance  with  the  practice  of  the  court,  and  that  the  omis- 
sion of  the  register  to  make  a  docket  entry  of  the  court's  order 
in  regard  thereto,  did  not  invalidate  the  same — the  filing  and 
endorsing  the  bond  "approved"  was  sufficient  evidence  of  its 
approval. 

5th.  That  the  late  court  erred,  in  refusing  to  permit  the  re- 
gister to  make  a  docket  entry  of  the  former  court's  proceeding 
and  approval  of  the  bond,  upon  the  prayer  of  the  appellant. 

J.  Johnson  for  the  appellee  contended — 

1.  That  the  order  approving  the  bond  offered  by  the  appel- 
lant, should  have  been  entered  upon  the  docket  or  minutes  of 
the  court,  and  cannot  be  proved  by  parol. 

2.  That  the  order  of  the  8th  January  1839  being  perempto- 
ry, the  letters  of  administration  theretofore  granted  to  the  ap- 
pellant, were  revoked  upon  his  failing  to  give  additional  se- 
curity on  or  before  the  time  limited  for  that  purpose  by  said 
order. 

3.  That  all  the  proceedings  of  the  court  which  took  place 
at  the  office  of  the  attorney  of  the  appellant  were  irregular  and 
void. 

4.  That  the  manner  in  which  the  case  is  brought  before  this 
court  is  irregular,  being  by  exception  to  the  judgment  of  the 
orphans  court. 

5.  That  the  original  grant  of  letters  to  the  appellant,  was 
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only  during  the  minority  of  the  appellee,  and  ceased  to  be  ope- 
rative when  she  attained  the  age  of  eighteen  years. 

6.  That  the  appeal  was  taken  after  the  time  allowed  by  law, 
and  should  be  dismissed.     Act  of  1818,  ch.  204,  sec.  1. 

Spence,  Judge,  delivered  the  opinion  of  the  court. 

In  this  case  it  is  a  subject  of  regret  with  the  court,  that  they 
cannot  decide  the  controversy  upon  its  merits. 

This  appeal  not  having  been  made  within  thirty  days,  as 
provided  by  the  act  of  1818,  ch.  204,  sec.  1,  must  be  dis- 
missed. 

The  court  cannot  consider  the  bill  of  exceptions  taken  and 
signed,  as  such,  in  that  character.  Orphans  courts  are  not 
courts  of  common  law  jurisdiction,  and  not  within  the  provi- 
sions of  the  Statute  of  Westminster,  and  therefore,  in  contro- 
versies before  them,  parties  are  not  allowed  their  bills  of  ex- 
ceptions. 

In  as  much,  however,  as  this  cause  has  been  fully  argued, 
and  with  the  view  to  terminate  this  controversy,  we  are  induced 
to  express  the  opinion  that,  from  what  appears  in  what  pur- 
ports to  be  the  bill  of  exceptions,  namely,  the  bond  of  the  12th 
February  1837,  with  the  acceptance  and  approval  of  the  court 
endorsed  thereon  in  the  usual  form,  it  is  manifest  that  the  or- 
der of  the  orphans  court  of  the  8th  of  February  1839  never  did 
become  final  and  absolute;  that  the  letters  of  administration 
granted  to  John  Mayhew  never  were  revoked  by  the  court; 
that  the  same  are  still  in  full  force  and  operation  in  law ;  and 
that  the  order  of  the  court  of  the  19th  March  1839,  granting 
letters  of  administration  to  Martha  Ann  Soper,  was  erroneous, 
and  the  letters  inoperative  and  void. 

APPEAR  DISMISSED. 
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Groverman  and  wife  vs.  Diffenderffer. — June,  1839. 

After  the  affirmance  of  a  decree  nisi  in  this  court,  a  motion  for  a  diminution 
will  be  entertained,  and  if  the  court  is  satisfied  that  the  record  requires 
amendment,  the  decree  will  be  stricken  out  for  that  purpose. 

Appeal  from  Chancery. 

After  a  decree  of  affirmance  nisi  at  this  term,  the  appellants 
filed  their  affidavit,  suggesting  a  diminution  in  the  record,  and 
moved  the  court  to  strike  out  the  affirmance  nut,  for  the  pur- 
pose of  amending  the  record. 

MOTION  GRANTED. 


■Susanna  Townshend,  Executrix  of  Daniel  Townshend, 
vs.  Samuel  H.  Townshend  and  others. — June,  1839. 

Where  a  feme  sole  executrix  obtains  a  judgment  from  which  there  is  an  ap. 
peal,  and  pending  the  appeal  she  marries,  an  execution  on  the  judgment 
after  affirmance  cannot  issue  without  a  scire  facias  making  the  husband  a 
party. 

Motion  to  quash  a  fi.  fa.  from  the  Court  of  Appeals. 

It  appeared  in  this  case  that,  pending  the  appeal,  Susanna 
Townshend,  executrix,  who  had  obtained  the  judgment,  and 
in  whose  favor  the  writ  of  fi.  fa.  had  been  issued,  had  mar- 
ried, and  her  husband  was  now  alive. 

J.  Johnson  for  the  motion,  contended  that,  a  scire  facias 
was  necessary  to  make  the  husband  a  party,  before  the  fieri 
facias  could  regularly  be  issued. 

T.  F.  Bowie  contra. 

By  the  court, — the  motion  must  be  granted. 

fieri  facias  quashed. 
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Basil  Root  vs.  The  State  of  Maryland. — June,  1839. 

The  proceeding  against  the  putative  father  of  an  illegitimate  child,  is  a  pe- 
culiar one,  prescribed  by  the  act  of  assembly,  which  gives  jurisdiction  to 
a  single  magistrate,  whose  judgment,  however,  in  the  discretion  of  the 
party  charged,  may  be  reviewed  by  a  jury  in  the  county  court. 

The  jurisdiction  and  the  mode  of  proceeding  being  special,  must  be  strictly 
pursued. 

The  affidavit  of  the  mother,  the  foundation  of  the  proceedings,  may  properly 
be  made  in  the  county  in  which  she  and  the  child  reside,  and  be  transmitted 
to  the  county  in  which  the  supposed  father  resides ;  and  a  magistrate  of  the 
latter  county  may  recognize  him  to  appear  before  the  county  court  thereof, 
at  its  next  session,  to  answer  the  charge. 

And  the  indictment  should  shew  the  residence  of  the  mother  and  child,  so 
that,  if  found  guilty,  the  father  may  be  compelled,  by  a  judgment  pursu- 
ant to  the  verdict,  to  recognize  for  the  indemnity  of  the  proper  county. 

Where  it  appeared  by  the  indictment  that  the  parties  all  resided  in  one  coun. 
ty,  and  the  court  upon  the  verdict  adjudged  that  the  father  should  give  se- 
curity to  indemnify  another  county,  it  was  held  to  be  error;  and  as  no  fur- 
ther proceedings  could  be  instituted  in  the  county  in  which  the  trial  was 
had,  this  court  reversed  the  judgment  and  refused  a  procedendo. 

This  was  an  indictment  against  the  plaintiff  in  error  for  be- 
ing the  father  of  an  illegitimate  child. 

The  mother  and  the  child  resided  in  Frederick  county,  and 
the  father,  the  plaintiff  in  error,  in  Carroll  county. 

The  proceedings  which  led  to  the  finding  of  the  indictment 
by  the  grand  jury  of  Carroll  county  was  as  follows  : 

1st.  The  affidavit  of  the  mother  made  before  a  justice  of  the 
peace  of  Frederick  county,  which  was  transmitted  to  Carroll 
county,  the  residence  of  the  putative  father. 

2nd.  The  warrant  of  a  magistrate  of  the  latter  county,  di- 
rected to  a  constable  thereof,  directing  him  to  apprehend,  and 
bring  before  him,  the  said  putative  father,  to  find  security  to 
indemnify  Frederick  county,  from  the  charges  which  may  arise 
from  the  maintenance  of  the  child. 

3rd.  The  recognizance  of  the  said  father  with  sureties,  in 
the  penalty  of  $80,  taken  by  the  same  magistrate  of  Carroll 
county,  conditioned  for  the  appearence  of  the  party,  at  the 
county  court  of  said  county,  to  be  held  on  the  first  Monday 
of  April  1838,  to  answer  the  charge;  and 
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4th.  The  following  indictment  found  by  the  grand  jury  of 
Carroll  county,  upon  the  aforegoing  proceedings. 

The  grand  jurors  of  the  State  of  Maryland  for  the  body  of 
Carroll  county  on  their  oath  present,  that  Basil  Root  late  of 
the  said  county,  yeoman,  on  the  twenty-fifth  day  of  December, 
in  the  year  1836,  at  the  county  aforesaid,  did  beget  upon  the 
body  of  Susanna  Metz,  a  free  white  woman  of  the  said  county, 
a  female  illegitimate  child,  of  which  said  female  illegitimate 
child,  the  said  Susanna  Metz  afterwards,  to  wit,  on  the  twenty- 
fifth  day  of  September  in  the  year  1837,  at  the  county  afore- 
said, was  then  and  there  delivered,  and  which  said  female 
illegitimate  child,  was  then  and  there  born  alive,  and  is  still 
living,  to  wit,  at  the  county  aforesaid,  to  the  great  damage  of 
the  said  Susanna  Metz,  against  the  form  of  the  statute  in  such 
ease  made  and  provided,  and  against  the  peace,  government, 
and  dignity  of  the  State. 

To  which  the  traverser  pleaded  not  guilty,  but  the  jury  hav- 
ing found  a  verdict  against  him,  he  moved  in  arrest  of  judg- 
ment for  the  following  reasons : 

1st.  That  the  proceedings  in  this  case  are,  by  virtue  of  cer-* 
tain  acts  of  assembly,  in  such  case  made  and  provided;  and 
that  the  proceedings  required  by  said  acts  of  assembly,  as  pre- 
liminary to  any  action  of  the  grand  jury,  upon  the  subject,  have" 
not  been  complied  with.  The  traverser  was  never  recognized 
by  a  magistrte  of  Carroll  county,  to  appear  in  Carroll  county 
court,  to  answer  for  being  the  father  of  an  illegitimate  child  of 
Susanna  Metz  of  Carroll  county,  of  which  she  was  delivered 
in  said  county;  there  was  never  any  affidavit  by  the  said  Su- 
sanna Metz,  (before  the  action  of  the  grand  jury  in  this  case,) 
that  Basil  Root  the  traverser,  was  the  father  of  any  illegitimate 
child  of  which  she  was  ever  delivered  in  Carroll  county.  The 
presentment,  and  indictment,  and  verdict,  are  not  warranted 
by  the  proceedings  filed  in  court  in  this  case,  and  making  a  part 
of  the  record  thereof;  and  upon  the  whole  record  no  judgment 
or  order  can  be  passed.  The  whole  record  in  this  case  shows 
that,  the  provisions  of  the  act  of  assembly,  in  order  to  give  this 
court  jurisdiction  of  the  subject  matter,  were  not  complied 
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"with,  and  therefore  the  whole  proceedings  in  this  court  are 
"coram  non  judice"  and  void. 

The  motion  in  arrest  being  overruled  by  the  county  court, 
the  traverser  was  adjudged  to  enter  into  a  recognizance  to  in-' 
demnify  Frederick  county,  against  the  support  of  the  said  il- 
legitimate child,  which  being  done  he  sued  out  the  present  writ 
of  error. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen 
Archer,  Dorsey,  and  Chambers,  J. 

By  Raymond  and  Palmer  for  the  plaintiff  in  error,  and 
By  Boyle,  D.  A.  G.,  for  the  State. 

Chambers,  J.,  delivered  the  opinion  of  the  court. 

The  proceeding  against  a  putative  father  of  an  illegitimate 
child  is  a  peculiar  one,  prescribed  by  the  act  of  assembly,  by 
the  terms  of  which  jurisdiction  is  vested  in  a  single  magistrate, 
whose  judgment  in  the  discretion  of  the  person  charged,  may 
be  reviewed  by  the  jury  in  a  county  court. 

The  jurisdiction  and  mode  of  proceeding  being  peculiar, 
must  be  exactly  pursued. 

The  affidavit  of  the  mother  was  in  this  case  properly  made 
in  Frederick,  where  she  resided  with  the  child,  and  transmitted 
to  Carroll,  where  the  putative  father  resided ;  and  the  magis- 
trate in  Carroll  properly  recognized  the  party  to  appear  at  the 
next  session  of  the  Carroll  county  court,  for  so  we  must  un- 
derstand the  recognizance  to  intend. 

All  the  subsequent  proceedings  are  erroneous ;  the  indictment 
so  far  from  being  pursuant  to  the  affidavit,  makes  a  case,  in 
which  all  the  parties  reside  in  Carroll  county,  and  in  which 
consequently  Carroll  county  is  to  be  indemnified. 

On  this  indictment,  a  verdict  was  rendered  against  the  par- 
ty charged,  and  the  judgment  on  that  verdict,  so  far  from  pur- 
suing its  finding,  directs  a  recognizance  to  indemnify  Frede- 
rick coutuy. 

The  indictment  should  have  stated  the  fact  of  the  mother's 
residence  with  the  child  in  Frederick;  so  that  the  verdict  could 


OP  MARYLAND.  377 


Hatton  vs.  Weems.— 1839. 


be  properly  given,  to  compel  the  recognizance  to  indemnify  the 
county  of  Frederick. 

As  no  new  proceedings  could  be  instituted  in  Carroll  coun- 
ty, by  which  the  errors  complained  of  can  be  corrected,  we  shall 
not  order  a  procedendo. 

JUDGMENT   REVERSED. 


Henry  D.  Hatton  vs.  William  L.  Weems. — June,  1839. 

Since  the  passage  of  the  act  of  1830,  ch.  185,  an  appeal  will  not  lie,  from  a 
decree  of  the  court  of  chancery,  or  of  the  county  courts  as  courts  of  equity, 
for  the  delivery  of  real  or  personal  property,  and  an  account  of  the  rents  and 
profits  thereof,  until  such  an  account  shall  have  been  taken  and  finally 
acted  upon  by  the  court. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  cause  was  filed  on  the  31st  December  1832, 
by  William  L.  Weems  and  wife,  against  Henry  D.  Hatton,  for 
a  discovery  and  account;  and  removal  of  Henry  B.  Hatton  as 
a  trustee  of  said  Mary,  &c,  and  for  general  relief.  The  cause 
was  so  proceeded  in,  that  on  19th  January  1838,  the  Chan- 
cellor (Bland)  decreed  that,  the  said  H.  D.  Hatton  deliver  up 
and  hand  over  to  the  complainant  ( William  L.  Weems  admin- 
istrator of  Mary  Jinn  Weems  now  deceased)  certain  negro 
slaves  &c,  and  their  increase  since  &c,  together  with  one  half 
of  the  stock,  plantation,  utensils  and  furniture  of  Henry  Hat- 
ton, deceased,  bequeathed  to  his  daughter  the  said  Mary,  &c, 
and  that  the  said  Henry  D.  Hatton  account  with  the-  plaintiff, 
of  and  concerning  the  rents,  issues,  and  profits  of  the  real  es- 
tate, devised  by  the  said  testator  to  the  said  H.  D.  Hatton,  in 
trust  for  the  said  Mary,  the  late  wife  of  the  complainant,  from 
&c,  and  also  account  for  the  hire  and  profits  of  the  aforesaid 
negroes  and  their  increase,  and  for  the  personal  property  &c, 
with  the  usual  directions  to  take  further  proof. 

From  this  decree  the  defendant  H.  D.  Hatton,  entered  an' 
48  v.10 
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appeal,  and  prayed  the  court  to  prescribe  the  penalty  of  an  ap- 
peal bond,  which  was  done  at  $10,000  on  the  2nd  February 
1838. 

Upon  the  5th  February  1838,  the  said  Henry  D.  Hatton  filed 
his  petition  in  the  Court  of  Chancery,  praying  that  the  decree 
of  the  19th  January  1838,  might  be  set  aside;  that  the  com- 
plainant may  be  required  to  give  security  for  costs,  and  that  the 
petitioner  may  be  permitted  within  a  limited  time  to  file  an  an- 
swer, which  was  exhibited  with  the  said  petition,  &c. 

Upon  this  petition  the  Chancellor  ordered  on  the  same  day, 
that  it  should  stand  for  hearing  on  the  17th  February,  and  that 
an  answer  thereto  on  oath  by  the  solicitor  of  W.  L.  Weems 
might  be  read  at  the  hearing,  subject  to  all  just  exceptions,, 
with  leave  to  either  party  to  insist  on  an  answer  to  the  said 
petition  from  the  said  Weems  himself,  and  that  all  proceed- 
ings under  the  decree  be  suspended  until  said  hearing,  and 
further  order,  provided  that  a  copy,  &c. 

The  said  William  L.  Weems  having  answered  this  petition, 
that,  with  the  answer,  was  submitted  to  the  Chancellor  on  the 
20th  February,  1838,  whereupon  it  was  ordered,  that  the  order 
of  the  fifth  instant  be  and  the  same  is  hereby  rescinded  and 
annulled,  and  that  the  said  petition  of  Henry  D.  Hatton,  be, 
and  the  same  is  hereby  dismissed  with  costs,  &c. 

The  defendant  then  appealed,  as  well  from  the  decree  of 
the  19th  January  1838,  as  from  the  order  of  the  20th  Febru- 
ary 1838,  and  filed  an  appeal  bond  with  reference  to  the  de- 
cree of  January,  which  was  approved  by  the  Chancellor. 

At  this  term,  A.  C.  Magruder  and  J.  Johnson  for  the  ap- 
pellee moved  to  dismiss  the  appeal  under  the  act  of  1830,  ch^ 
185,  which  declares,  that  no  appeal  shall  hereafter  be  allow- 
ed from  any  decree  or  order  of  the  Chancery  Court,  or  county 
court  sitting  as  a  court  of  equity,  unless  it  be  a  final  decree,, 
or  order  in  the  nature  of  a  final  decree,  and  that  upon  ap- 
peal from  a  final  decree,  or  order  in  the  nature  of  a  final 
decree,  within  the  time  limited  by  law  for  such  appeals, 
all  previous  orders  and  decrees  passed  in  the  cause,  shall 
he  open  in  the  appellate  court,  in  the  same  manner,  as  if 
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■such  previous  orders  and  decrees  had  been,  as  heretofore, 
appealed  from  within  nine  months  from  the  time  of  passing 
the  same,  provided  always,  that  any  execution  of  any  decree 
or  order  of  the  Chancery  Court,  &c,  for  the  sale,  conveyance, 
a  delivery  of  possession  of  real  or  personal  property,  or  the 
payment  of  money,  or  the  bringing  of  money  into  court,  or 
the  appointment  of  a  receiver,  or  the  opening  of  any  way  pub- 
lic or  private,  from  which  the  right  of  an  immediate  appeal  is 
taken  away  by  this  act,  shall  not  be  suspended  or  staid,  unless 
a  prayer  for  an  appeal  be  entered  on  the  docket,  and  filed 
among  the  proceedings  in  the  cause,  and  bond  in  such  pen- 
alty as  the  Chancellor  or  the  county  courts  (as  the  case  may  be) 
may  prescribe,  with  good  and  sufficient  security,  to  be  approv- 
ed by  the  Chancellor  or  the  county  court,  shall  be  given. 

The  motion  to  dismiss  was  argued  before  Buchanan,  C.  J., 
Stephen,  Archer,  Dorsey,  and  Chambers,  J. 

By  J.  Johnson  and  Ji.  C.  Magruder  for  the  motion,  and 
By  Alexander  contra. 

APPEAL  DISMISSED^ 


Hannah  Scott  vs.  William  Crawford,  Jr. — June,  1839. 

An  appeal  will  not  lie  from  an  order  of  the  Court  of  Chancery,  directing  a 
hill  for  dower  to  be  retained,  with  liberty  to  the  complainant  to  sue  at  law, 
to  try  her  right  to  dower. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  cause  was  filed  on  the  29th  July  1834.  Its 
object  was  to  procure  an  assignment  of  dower,  and  an  account 
of  rents  and  profits  by  the  appellant,  in  lands  of  which  her  de- 
ceased husband  was  seized  during  his  marriage.  The  defen- 
dant answered  the  bill,  and  proof  was  taken  under  a  commis- 
sion.    At  September  term  1839,  the  plaintiff  submitted  the 
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cause  for  hearing,  and  the  Chancellor  (Bland)  ordered  the 
bill  to  be  retained  for  twelve  months,  with  liberty  to  the  plain- 
tiff to  bring  her  action  at  law  to  try  her  right  to  dower.  From 
this  order  the  complainant  appealed. 

.  And  now  at  this  term  Glenn  for  the  appellee  moved  to  dis- 
miss the  appeal. 

The  motion  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorsey,  Chambers,  and  Spence,  J. 

By  Glenn  for  the  motion,  and 

By  McLean  contra. 

By  the  court.  appeal  dismissed. 


Peter  Mong  and  David  Stover  vs.  The  State  use  of 
Christopher  Flora. — June,  1839. 

The  policy  of  the  acts  of  assembly  which  require  the  father  of  an  illegitimate 
child  to  indemnify  the  county  against  the  expense  of  maintaining  it,  is 
effected,  by  putting  the  person  providing  for  such  child,  in  the  place  of  the 
county,  and  authorising  him  to  issue  a  scire  facias  upon  the  recognizance 
to  reimburse  himself. 

That  the  party  maintaining  the  child,  and  the  child  also,  have  not  resided  in 
the  State,  from  the  date  of  the  recognizance  to  the  time  of  issuing  the 
scire  facias,  makes  no  difference  in  the  right  so  to  proceed. 

Appeal  from  Washington  County  Court. 

This  was  a  scire  facias  sued  out  on  the  1st  October  1837, 
in  the  form  following: 

Maryland,  Washington  County,  to  wit: — The  State  of  Ma- 
ryland to  the  sheriff  of  Washington  county  greeting.  Where- 
as on  the  second  day  of  October,  in  the  year  of  our  Lord  1834, 
a  certain  Joseph  P.  Mong,  Peter  Mong,  and  David  Stover, 
made  their  personal  appearance  before  Jacob  Kessinger,  gen- 
tleman, a  justice  of  the  peace  of  the  State  of  Maryland,  in  and 
for  Washington  county,  and  then  and  there  acknowledged  them- 
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selves  to  owe  and  stand  justly  indebted  to  the  State  of  Mary- 
land in  the  sum  of  eighty  dollars,  which  they  yielded  and  grant- 
ed should  be  made  and  levied  of  their  bodies,  goods  and  chat- 
tels, lands  and  tenements,  respectively  for  the  use  of  the  said 
State,  upon  condition  nevertheless  that,  if  the  said  Joseph  P. 
Mong  shall  indemnify   Washington  county  from  all  charges, 
that  may  arise  from  the  maintenance  of  a  male  illegitimate  child, 
begotten  on  the  body  of  Mary  Jinn  Flora,  of  which  she  was 
delivered  on  the  ninth  day  of  August,  in  the  year  1834,  then 
the  said  recognizance  to  be  void  and  of  none  effect,  otherwise  to 
be  and  remain  in  full  force  and  virtue  in  law;  which  same  re- 
cognizance, the  said  Jacob  Kessinger  on  the  third  Monday  of 
November  in  the  year  1834,  into  Washington  County  Court 
here,  with  his  own  proper  hands  delivered,  there  of  record  to 
be  enrolled;  and  there  before  the  said  court  on  the  day  and  year 
last  aforesaid,  was  enrolled  among  the  records  of  the  said  court, 
as  by  the  record  thereof  in  the  said  court  remaining  manifestly 
appears.     And  whereas  on  the  twenty-eighth  day  of  Septem- 
ber 1837,  before  Jacob  Lambert,  a  justice  of  the  peace  for  said 
county,  the  said  Christopher  Flora,  who  hath  the  said  child  in 
charge,  made  oath  on  the  Holy  Evangely  of  Almighty  God 
that  he  hath  not  received  any  sum  or  sums  of  money  from 
Joseph  P.  Mong,  or  Peter  Mong,  or  David  Stover,  his  securi- 
ties, for  maintenance  of  the  said  illegitimate  child,  from  the  9th 
day  of  August  1834,  at  which  time  the  said  child  was  born. 
And  the  said  Jacob  Lambert  at  the  same  time  issued  his 
order  on  the  said  Peter  Mong  and  David  Stover  to  pay  unto 
the  said  Christopher  Flora,  the  sum  of  thirty  dollars,  for  each 
and  every  year,  commencing  on  the  ninth  day  of  September 
1834,  and  ending  on  the  ninth  day  of  September  1837,  as  an 
adequate  compensation  for  the  maintenance  of  the  said  illegi- 
timate child  to  that  period.     And  whereas  also  on  the  tenth  day 
of  October  1837,  before  the  said  Jacob  Lambert  appeared  Jo- 
seph P.  Wolfersberger,  and  made  oath  on  the  Holy  Evangely  of 
Almighty  God,  that  he  was  present  on  the  tenth  day  of  Oc- 
tober 1837,  when  Christopher  Flora  served  the  within  order  on 
Peter  Mong  and  David  Stover,  and  demanded  payment  there- 
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of;  and  at  the  same  time  the  said  Christopher  Flora  makes 
oath  aforesaid,  that  the  money  due  on  the  same  order  is  still 
unpaid.  And  because  it  is  right  that  these  things  which  are 
rightly  transacted  and  done,  before  our  said  court  and  justices 
of  the  peace,  should  be  brought  to  due  and  speedy  execution 
you  are  therefore  hereby  commanded,  that  by  good  and  lawful 
men  of  your  bailiwick,  you  make  known  unto  the  said  Peter 
Mong  and  David  Stover,  that  they  be  and  appear  before  Wash- 
ington county  court  on  the  third  Monday  of  November  next, 
to  be  held  at  the  court  house  in  Hagerstown,  to  shew  cause  if 
any  they  have,  why  the  said  sum  of  money  ought  not  to  be 
levied  of  their  bodies,  goods  and  chattels,  lands  and  tenements, 
for  the  use  of  the  said  Christopher  Flora,  according  to  the 
force,  form  and  effect  of  the  recognizance  aforesaid,  according 
to  the  act  of  assembly  in  such  case  made  and  provided,  if  to 
them  it  shall  seem  meet,  and  have  you  then  and  there  the  names 
of  those  by  whom  you  shall  make  the  same  known  and  this 
writ.     Witness,  &c. 

The  defendants  pleaded,  1st.  That  the  said  State  for  the 
use  of  the  said  Christopher  Flora  otfght  not  to  have  or  main- 
tain its  aforesaid  action  thereof  against  them,  because  they  say 
that  the  said  Christopher  Flora  removed  with  his  family  from 
the  State  of  Maryland  to  the  State  of  Ohio,  or  to  some  part  of 
the  western  country,  in  the  month  of  November,  to  wit,  on  the 
fourth  day  of  said  month,  in  the  year  of  our  Lord  1834,  and 
at  the  time  of  his  said  removal  the  said  Christopher  took  with 
him  the  said  illegitimate  child,  and  that  the  said  Christopher 
Flora  and  the  said  illegitimate  child  have  resided  and  remain- 
ed in  the  said  State  of  Ohio  or  in  some  part  of  the  western 
country,  from  the  time  of  his  said  removal  to  the  present  time, 
and  still  do  reside  and  remain  in  the  said  State  of  Ohio  or  in 
some  other  part  of  the  western  country;  and  this  &c. 

2nd.  That  the  said  State  its  action  aforesaid  thereof  against 
them  to  have  or  maintain  ought  not,  because  they  say,  that 
from  the  date  of  the  said  recognizance,  to  the  present  time, 
the  said  illegitimate  child  has  not  been  within  the  State  of 
Maryland;  and  this,  &c. 
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To  these  pleas  the  plaintiff  demurred  generally.  The  de- 
fendants joined  in  the  demurrer,  and  the  county  court  gave 
judgment  for  the  plaintiff  for  $90  and  costs.  The  defendants 
appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorsey,  and  Chambers,  J. 

By  D.  G.  Yost  for  the  appellee. 

No  counsel  appeared  for  the  appellants. 

Chambers,  J.,  delivered  the  opinion  of  the  court. 

The  principles  adopted  by  this  court  in  the  case  of  Eccles- 
fon  vs.  State,  7  Gill  fy  John.  316,  must  govern  this  case. 

The  policy  of  the  acts  of  assembly,  in  relation  to  this  sub- 
ject, are  well  effected  by  the  practice  which  we  believe  is  uni- 
form, and  by  which  the  person  providing  for  the  illegitimate 
child  is  regarded  as  standing  in  the  place  of  the  county,  and 
entitled  to  have  a  scire  facias  to  reimburse  himself  for  his  ex- 
penditures, within  the  amount  limited  by  these  acts. 

JUDGMENT  AFFIRMED. 


Stone  Administrator  of  Stone  vs.  Magruder  and  Brooke* 

Under  the  act  of  1795,  ch.  56,  an  attachment  will  have  no  validity,  unless 
there  be  sent  with  it  to  the  sheriff,  a  capias  against  the  defendant,  and  also 
a  declaration  or  short  note  of  the  plaintiff's  cause  of  action,  to  be  set  up 
at  the  court  house  door. 

And  the  omission  to  do  so,  rnaj  be  insisted  upon  by  the  garnishee,  as  a  ground 
for  quashing  the  attachment,  although  he  may  have  pleaded  thereto,  and 
issues  are  joined  upon  the  pleas. 

For  any  substantial  defect  in  the  proceedings  by  attachment  under  this  law, 
the  judgment  in  the  county  court  would  be  arrested. 

Appeal  from  Prince  George's  County  Court. 

This  was  a  proceeding  by  attachment)  commenced  on  the 
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8th  May  1837,  by  the  appellants,  to  compel  the  appearance  of 
Eleanor  Berry  a  non-resident  debtor.  The  plaintiffs  filed  an 
affidavit  of  their  debt,  &c,  and  a  warrant  of  attachment  was 
issued  on  the  same  day  by  the  clerk  of  Prince  George's  county 
court.  On  the  28th  June  1837,  a  writ  of  capias  ad  responden- 
dum and  short  note  of  the  plaintiff's  claim  were  issued,  and 
sent  to  the  sheriff.  The  attachment  was  laid  in  the  hands  of 
the  appellees,  who  appeared  as  garnishees.  The  short  note 
was  set  up  at  the  court  house  door  by  the  sheriff,  and  the  capias 
against  Eleanor  Berry  returned  non  est.  The  garnishees  plead- 
ed non-assumpsit  and  limitations  on  behalf  of  defendant,  and 
nulla  bona  for  themselves.  Issue  was  joined  on  the  pleas  of 
non-assumpsit  and  nulla  bona,  but  the  plaintiff  moved  to  strike 
out  the  plea  of  limitations  as  being  filed  too  late. 

At  this  stage  of  the  cause,  the  garnishees  moved  the  court 
to  quash  the  writ  of  attachment,  upon  the  grounds — 

1st.  That  the  affidavit  does  not  state  that  Anna  Stone,  one 
of  the  plaintiffs,  resides  in  the  District  of  Columbia,  or  in  one 
of  the  States  of  the  United  States,  and  that  she  did  not  unite 
in  the  affidavit. 

2d.  No  declaration  or  short  note  filed  at  the  time  and  sent 
with  the  writ.     3rd  sec.  of  Act  1795,  ch.  56. 

3rd.  The  writ  describes  the  plaintiff  as  administrator  of 
Henry  Stone,  the  judgment  was  obtained  by  the  administrators 
of  Charles  H.  Stone. 

4th.  No  short  note  filed  or  set  up  at  the  court  house  door 
until  late  in  June. 

5th.  By  the  proceedings  the  defendant  is  called  upon  to  an- 
swer an  action  of  trespass  on  the  case ;  the  cause  of  action  is 
a  judgment. 

6th.  Females  cannot  be  imprisoned  for  debt.  Act  of  1824, 
ch.  206. 

7th.  Administrators  in  the  District.     Act  of  1813,  ch.  165. 

8th.  Act  of  1831  does  not  apply  to  this  case;  applies  to  ca- 
ses arising  under  1815  alone. 

9th.  This  fund  in  the  hands  of  trustees  in  Chancery,  it  can- 
not be  reached  by  legal  process. 
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10th.  Act  of  1831,  if  it  embraces  such  a  case,  is  unconsti- 
tutional;  it  brings  into  conflict  the  power  of  the  courts. 

11th.  The  short  note  filed  and  set  up  at  the  court  house, 
varies  from  the  cause  of  action  set  out  in  the  affidavit,  so  does 
the  writ  of  attachment. 

Upon  the  hearing  of  this  motion,  the  county  court  quashed 
the  attachment,  and  the  plaintiffs  appealed  to  this  court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Archer, 
Dorsey,  and  Chambers,  J. 

By  T.  G.  Pratt  and  Alexander  for  the  appellants,  and 
By  C.  C.  Magruder  for  the  appellees. 

Archer,  J.,  delivered  the  opinion  of  the  court. 

The  court  below  on  motion  of  the  garnishees,  quashed  the 
attachment  issued  in  this  case. 

Several  matters  have  been  adverted  to  as  irregularities  in 
the  proceedings,  all  of  which  it  is  not  necessary  for  us  to  ex- 
amine, but  we  shall  advert  only  to  one,  which  we  consider  as 
clearly  fatal  to  the  attachment. 

It  appears  from  the  record  that  the  attachment  issued  on 
the  8th  day  of  May  1837,  that  no  capias  was  issued  against 
the  defendant  until  the  28th  of  June  1837;  and  that  the  short 
note  on  the  same  day  was  made,  and  sent  with  the  writ  to  the 
sheriff,  to  be  set  up  at  the  court  house  door. 

The  act  of  assembly  of  1795,  ch.  56,  in  its  third  section  de- 
clares that,  upon  the  issuing  of  every  attachment,  there  shall 
be  therewith  issued,  a  writ  of  capias  ad  respondendum,  against 
the  defendant,  and  a  declaration  or  short  note,  expressing  the 
plaintiff's  cause  of  action,  shall  moreover  be  filed  and  a  copy 
thereof  sent  with  the  writ,  to  be  set  up  at  the  court  house  door 
by  the  sheriff. 

By  the  plain  and  obvious  construction  of  this  section,  the 
attachment  per  se  would  have  no  validity;  it  must  always  be 
attended  with  a  capias  and  short  note.  In  the  language  of  the 
law,  the  capias  is  to  be  issued  therewith,  and  a  copy  of  the 
short  note  is  to  be  sent  with  the  capias. 
49  v.10 
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There  is  nothing  in  the  reason  of  the  law,  or  the  objects 
which  the  legislature  had  in  view,  to  incline  us  to  give  it  a  dif- 
ferent construction;  on  the  contrary,  every  thing  to  induce  us 
to  adhere  to  its  literal  and  obvious  import.  The  design  of  the 
law  was,  to  bring  in  the  defendant  that  he  might  appear  to  the 
action;  and  to  accomplish  this  object,  his  goods  are  seized,  a 
capias  goes  for  his  arrest,  and  a  note  is  set  up  in  a  place  cal- 
culated to  give  it  publicity,  displaying  the  cause  of  action,  that 
the  defendant  may  have  notice  of  the  proceeding  against  him. 
As  the  design  of  the  latter  was  notice  to  the  defendant,  it 
would  seem  to  be  important  that  it  should  be  cotemporaneous 
with  the  attachment;  that  as  great  a  time  as  possible  should 
be  allowed  him  to  obtain  information  of  the  proceeding.  If 
the  sending  out  the  short  note  may  be  delayed  as  was  done  in 
this  case,  five  or  six  weeks,  why  may  it  not  be  postponed  until 
the  day  before  the  condemnation?  If  we  depart  from  the  time 
prescribed  by  the  law,  there  could  be  no  limitation  of  time  for 
sending  it  out,  short  of  the  period  of  condemnation.  The  re- 
sult would  be,  that  the  design  of  the  legislature  in  giving  no- 
tice would  be  entirely  defeated. 

There  can  be  no  doubt  of  the  ability  of  the  garnishee  to 
take  this  objection.  He  is  a  party  to  the  attachment,  and  could 
at  all  times  plead  to  it  or  object  to  its  illegality  or  irregularity; 
and  if  by  the  act  of  1795,  ch.  56,  the  capias  and  short  note  be 
necessary,  as  we  believe  they  are,  to  give  validity  to  the  attach- 
ment, it  is  proper  that  he  should  have  the  power,  as  well  to 
present  this  objection  to  the  court,  as  any  other  irregularity 
upon  the  face  of  the  attachment  itself.  It  was  said  by  the 
General  Court  that,  for  any  apparent  defect  in  the  proceeding 
by  attachment,  the  attachment  may  be  quashed  upon  sug- 
gestion of  such  defect  to  the  court,  either  by  the  defendant 
himself  or  a  third  person,  claiming  an  interest  in  the  property 
attached.  Campbell  vs.  Norris,  3  Harr.  fy  McHen.  552.  The 
practice  has  constantly  conformed  to  this  doctrine. 

It  has  been  supposed  in  the  argument  of  the  appellants' 
counsel,  that  as  the  garnishee  had  pleaded  to  the  attachment, 
and  issue  was  joined  on  the  pleas  of  non-assumpsit  and  nulla 
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bona,  and  as  a  motion  to  strike  out  the  plea  of  limitations  had 
been  made,  which  was  undisposed  of  by  the  court,  the  motion 
to  quash  came  too  late.  Authorities  have  been  cited  to  show, 
that  applications  to  set  aside  proceedings  should  be  taken 
early,  and  that  the  party  intending  to  make  such  application, 
if  he  take  any  steps,  cannot  afterwards  take  advantage  of  such 
irregularfty.  As  a  general  proposition,  however  true  this  may 
be,  it  does  not  apply  to  the  case  before  the  court.  It  is  said 
in  5  Harr.  fy  John.  132,  "that  where  the  proceedings  are  par- 
ticularly described  by  a  statute  made  on  the  subject,  that  course 
of  procedure,  so  described,  must  on  the  face  of  the  record 
appear  to  have  been,  if  not  literally,  at  least  substantially, 
complied  with."  This  was  said,  too,  in  a  case  of  attachment 
under  the  law  of  1795,  ch.  56,  after  the  case  had  been  tried 
on  issues  in  the  county  court. 

In  the  case  of  Prentiss  and  Carter,  garnishee  of  Stone,  vs. 
Gray,  4  Harr.  8f  John.  192,  the  Court  of  Appeals  reversed  the 
judgment  of  the  county  court  after  a  trial  on  issues,  for  irregu- 
larity in  the  proceedings  upon  which  the  attachment  was  found- 
ed. For  any  substantial  defect  in  the  proceedings  by  attach- 
ment under  this  law,  the  judgment  in  the  county  court  would 
on  motion  be  arrested;  and  the  motion  to  quash  should  be 
heard  at  any  stage  of  the  proceedings,  for  if  founded  on  proper 
reasons,  it  would  render  nugatory  all  proceedings  which  might 
be  had  in  the  trial  of  the  merits  of  the  cause. 

We  are  therefore  of  opinion  that  the  motion  to  quash  was 
rightly  decided  by  the  county  court,  and  affirm  their  judgment. 

JUDGMENT  AFFIRMED. 


Thomas  H.  Wright  vs.  James  Woodland  and  wife,  et  al. 
December,  1839. 

Whore  the  vendee  of  real  estate  had  given  his  bond  for  the  payment  of  the 
purchase  money,  and  taken  a  bond  of  conveyance  therefor,  and  removed 
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from  the  State,  after  selling  the  property  to  a  third  person,  with  notice  that 
apart  of  the  original  purchase  money  remained  unpaid,  receiving  from  the 
sub-purchaser  a  part  of  the  money  contracted  to  be  paid  by  him,  this  court 
upon  a  bill  filed  by  the  original  vendor  to  enforce  his  lien,  decreed  a  sale 
of  the  property  for  the  payment  of  the  balance  of  the  purchase  money  due 
him,  and  this,  though  no  proceedings  had  been  adopted  to  recover  the  mo- 
ney at  law. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  cause  was  filed  on  the  28th  Sepember  1838, 
by  Thomas  H.  Wright  of  the  city  of  Baltimore,  and  alleged  that 
about  the  21st  of  March  1827,  he  was  seized  in  fee  simple  of 
real  estate  in  Kent  county  in  this  State,  and  containing  four 
hundred  acres  of  land  or  thereabouts;  that  being  so  seized,  on 
the  day  and  year  aforesaid,  he  sold  and  contracted  to  convey 
unto  a  certain  James  Woodland,  then  of  Cecil  county,  the  said 
lands  and  premises,  at  and  for  the  price  of  $7240,  and  gave 
to  the  said  James  Woodland  a  bond  of  conveyance  for  the  said 
estate,  the  conveyance  to  be  made  on  the  payment  of  the  whole 
purchase  money  and  interest,  and  he  received  from  the  said 
James  Woodland  his  penal  bond,  conditioned  to  pay  the  said 
sum  of  $7240,  in  the  manner  and  at  the  times  therein  men- 
tioned, which  bond  is  herewith  brought  into  court  as  a  part  of 
this  his  bill  of  complaint.  That  the  said  James  Woodland  hath 
not,  nor  hath  any  person  paid  unto  your  orator,  or  to  his  use, 
any  part  of  said  purchase  money  or  the  interest  thereon,  other 
than  what  is  credited  in  the  account  herewith  filed  marked  ex- 
hibit No.  2.  And  that  the  said  James  Woodland  did  not,  nor 
did  any  other  person  for  him,  pay  unto  your  orator  or  to  his 
use,  the  several  payments  agreed  upon  and  stipulated  for  at  the 
time  of  said  contract,  and  as  set  forth  in  the  said  bond,  or  at 
any  time  since;  and  that  there  is  now  due  and  owing  unto 
your  orator  upon  the  said  bond,  and  for  the  said  purchase  mo- 
ney, the  sum  of  $6052.93,  with  interest  thereon  from  the  12th 
of  December  1837.  And  your  orator  is  advised  that,  the  said 
balance  of  purchase  money  is  an  equitable  lien  upon  said  lands, 
to  be  enforced  in  chancery  by  a  sale  of  said  lands;  that  the 
said  James  Woodland  entered  into  possession  of  the  said  lands 
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and  premises,  in  pursuance  of  his  contract  so  made  with  your 
orator  as  aforesaid,  and  held  and  enjoyed  the  same  in  pursu- 
ance thereof;  and  that  afterwards,  to  wit,  on  or  about  the  6th 
July  1836,  the  said  James  Woodland,  as  your  orator  hath  since 
been  informed,  executed  and  placed  upon  the  records  of  Kent 
county  aforesaid,  a  deed  for  all  his  estate,  real,  personal,  and 
mixed,  unto  your  orator  to  hold  in  trust  for  the  sole  and  sepa- 
rate use  and  benefit  of  Eliza  Woodland,  to  whom  the  said 
James  was  then  about  to  be  married,  and  to  whom  he  after- 
wards was  married,  an  office  copy  under  seal  of  which  deed  is 
herewith  exhibited.  That  complainant  never  directly  or  indi- 
rectly consented  to  accept  of  said  trust,  and  now  refuses  to 
accept  of  said  trust,  and  prays  to  be  discharged  therefrom. 
That  the  said  deed  was  executed  and  recorded  without  his 
knowledge  or  consent;  that  he  hath  also  been  informed  and 
believes,  that  the  said  James  Woodland  sold  his  interest  and 
estate  so  purchased  from  your  orator  as  aforesaid,  in  and 
to  the  aforesaid  lands  and  premises,  unto  a  certain  James 
Freeman  Woodland,  who  is  now  in  possession  thereof.  That 
the  said  James  Freeman  Woodland  was  not  at  the  time  of 
his  said  purchase  aware  of  the  existence  of  said  deed  of  trust. 
That  the  said  James  Woodland  afterwards  removed  from  the 
State  of  Maryland,  and  that  he  and  his  said  wife  Eliza  Wood- 
land now  reside  in  foreign  parts  beyond  the  limits  of  the  State 
of  Maryland,  to  wit,  in  the  State  of  Virginia.  That  he  hath 
frequently,  and  in  a  friendly  manner,  applied  to  the  said  James 
Woodland,  Eliza  Woodland,  and  James  Freeland  Woodland,  to 
pay  the  said  sum  of  money  so  due  and  owing  as  aforesaid,  for 
the  purchase  money  of  said  lands  and  premises,  according  to 
the  contract  and  agreement  so  entered  into  between  your  ora- 
tor and  the  said  James  Woodland;  and  your  orator  well  hoped 
that  they,  or  some  of  them,  would  have  complied  with  such 
reasonable  request.  But  now  so  it  is  may  it  please  your  honor, 
they  and  each  of  them  hitherto  have,  and  still  do  refuse  so  to 
do,  contrary  to  equity  and  good  conscience,  and  to  the  great 
and  manifest  wrong  and  injury  of  your  orator,  &c.  To  the  end 
therefore,  that  the  said  James  Woodland  and  Eliza  Woodland 
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his  wife,  and  James  Freeman  Woodland  and  each  of  them,  may 
answer  this  bill,  and  that  they  be  decreed  to  pay  unto  your 
orator  the  aforesaid  balance  of  the  purchase  money  and  interest 
thereon,  with  costs  of  this  suit,  or  that  the  said  estate,  lands 
and  premises  may  be  sold  to  pay  the  same,"  under  a  decree  of 
this  court,  and  that  your  orator  may  be  relieved  from  the  said 
trust  for  the  said  Eliza  Woodland,  and  that  your  orator  may 
have  such  other  and  further  relief,  &c.,  may  it  please  your 
honor  to  grant  unto  your  orator  an  order  of  publication  in  the 
usual  form,  against  the  said  James  Woodland  and  Eliza  his 
wife,  and  a  subpoena  to  the  said  James  Freeman  Woodland  of 
Kent  county  in  this  State,  &c. 

With  this  bill  the  exhibits  referred  to  in  it  were  filed.  On 
the  28th  September  1838,  an  order  of  publication  was  granted, 
requiring  James  Woodland  and  wife  to  appear  and  answer  the 
bill.  The  defendant  James  Freeman  Woodland  was  returned 
summoned.  On  the  28th  January  1829,  the  Chancellor  order- 
ed that  the  complainant  is  entitled  to  relief  in  the  premises,  but 
in  as  much  as  it  did  not  sufficiently  appear  to  what  relief  he 
was  entitled,  further  ordered  that,  a  commission  issue  to  take 
testimony.  A  commission  was  issued  and  returned,  under 
which  the  complainant  proved  the  allegations  of  the  bill. 

After  the  return  of  the  commission  James  Freeman  Woodland 
filed  an  answer  by  consent,  in  which  he  admitted  that  he  pur- 
chased the  lands  in  controversy  from  James  Woodland;  that 
when  he  purchased,  he  knew  a  part  of  the  purchase  money  was 
still  due  to  complainant,  from  whom  he  had  purchased;  that 
he  paid  J.  W.  a  large  part  of  his  purchase  money,  and  was 
then  ignorant  of  the  deed  of  trust  mentioned  in  the  bill.  The 
answer  also  admitted  the  marriage  and  non-residence  of  J.  W. 
and  wife ;  and  of  the  other  matters  charged  in  the  bill  this  de- 
fendant has  no  knowledge  of  the  same. 

At  March  term  1839,  the  Chancellor  (Bland)  dismissed 
the  bill  with  costs,  and  the  complainant  appealed  to  this  court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorsey,  Chambers,  and  Spence,  J. 
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T.  P.  Scott  for  the  appellant  contended — 

1st.  That  the  purchase  money  due  is  a  specific  lien  upon  the 
land. 

2nd.  That  in  as  much  as  the  plaintiff  did  not  part  with  the 
title,  the  legal  estate,  the  original  purchase  money  remained  a 
lien  on  the  land  in  the  possession  of  the  assignees. 

3rd.  That  as  the  assignee  James  F.  Woodland  knew  that  the 
purchase  money  had  not  been  paid  to  the  plaintiff,  the  land  in 
the  hands  of  said  assignee  is  bound  for  the  said  purchase 
money. 

4th.  That  the  deed  from  James  Woodland  to  the  plaintiff  in 
trust  for  the  grantor's  wife,  is  fraudulent  and  void,  under  the 
circumstances  of  this  case. 

5th.  That  purchase  money  is  an  equitable  lien  to  be  enforced 
in  equity  by  a  re-sale. 

6th.  That  the  purchase  money  is  a  specific  lien,  to  be  en- 
forced in  equity  by  a  re-sale. 

7th.  That  it  appearing  by  the  allegations  and  proofs,  that 
the  purchaser  James  Woodland  had  parted  with  his  whole  estate, 
and  had  removed  from  the  State  of  Maryland,  the  plaintiff's 
only  remedy  is  in  equity. 

8th.  That  it  is  manifest  that  the  plaintiff  is  without  remedy 
at  law,  and  therefore  he  has  a  right  to  enforce  his  specific  equi- 
table lien  in  equity. 

No  counsel  appeared  for  the  appellee. 

At  this  term  the  Court  of  Appeals  decided  that,  the  decree 
of  the  Court  of  Chancery  dismissing  the  bill  of  the  complain- 
ant, be  reversed,  with  costs  in  both  courts;  that  the  bill  be 
taken  pro  confesso  against  the  absent  defendants,  J.  W.  and 
wife,  and  that  the  lands  mentioned  in  the  proceedings  be  sold 
for  the  payment  of  the  balance  of  the  purchase  money  due  the 
complainant,  with  interest  thereon  and  costs  of  suit.  That 
T.  P.  S.  be  and  he  is  hereby  appointed  trustee,  &c.  The  de- 
cree then  proceeded  to  give  directions  as  usual  in  chancery, 
and  remanded  the  cause  for  further  proceedings  in  conformity 
thereto. 

DECREE  REVERSED  AND  CAUSE  REMANDED. 
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The  President,  Managers  and  Company  of  the  Wash- 
ington and  Baltimore  Turnpike  Road,  vs.  The  Balti- 
more and  Ohio  Rail  Road  Company. — December,  1839. 

The  Legislature  of  Maryland  in  1812  chartered  a  company  for  the  construe- 
tion  of  a  turnpike  road  from  the  line  of  the  District  of  Columbia  to  the 
city  of  Baltimore,  for  the  transportation  of  travellers  and  goods  from  place 
to  place,  and  along  the  line  thereof,  and  with  power  to  charge  tolls.  After 
the  plaintiffs  under  this  act  of  incorporation  had  constructed  their  road, 
and  were  in  the  full  exercise  and  enjoyment  of  all  their  franchises,  the 
Legislature,  in  1827,  incorporated  the  defendants,  with  authority  to  make 
a  rail  road,  having  the  same  termini,  and  occupying  the  same  line  of  travel. 

The  defendants,  under  the  power  conferred  upon  them  by  this  charter,  made 
and  completed  their  rail  road,  and  opened  it  for  public  use  in  the  year  1835, 
charging  as  authorised  by  law,  tolls  for  transporting  persons  and  commo- 
dities upon  their  road,  to  their  profit  and  advantage,  and  to  the  prejudice 
of  the  defendants,  by  diverting  much  of  the  trade  and  travel  from  their 
turnpike. 

For  this  injury  the  plaintiffs  in  1839  instituted  against  the  Rail  Road  Com- 
pany a  special  action  of  trespass  on  the  case.  The  county  court  decided 
the  case  against  the  plaintiffs  pro  forma;  which  upon  appeal  was  affirmed 
by  the  Court  of  Appeals. 

Appeal  from  Baltimore  County  Court. 

This  was  a  special  action  of  trespass  on  the  case,  docketted 
by  consent,  between  the  appellants  as  plaintiffs,  and  the  ap- 
pellees as  defendants. 

The  President,  Managers  and  Company  of  the  Washington 
and  Baltimore  Turnpike  Road,  by  G.  L.  Dulanyand  William 
L.  Marshall,  their  attorneys,  complain,  for  that  whereas  the 
said  plaintiffs  were,  by  an  act  of  General  Assembly  of  Mary- 
land, incorporated  in  the  year  of  our  Lord  1812,  for  making  a 
turnpike  road  from  the  District  of  Columbia  to  the  city  of  Bal- 
timore, and  did,  in  pursuance  of  the  said  act  of  incorporation, 
thereafter  make  said  road.  And  whereas  they  were  authorised 
by  said  act  of  incorporation,  after  having  made  as  aforesaid 
the  said  road,  and  the  same  had  been  examined,  approved  and 
licensed  according  to  the  provisions  of  said  act,  to  collect  and 
receive  from  every  person  or  persons  using  the  said  road  by 
riding,  driving  or  leading  any  horses,  cattle,  hogs,  sheep,  stil- 
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key,  chair,  chaise,  phaeton,  coach,  coachee,  cart,  wagon,  wain, 
sleigh,  sled,  or  other  carriage  of  pleasure  or  burthen,  to  wit, 
for  every  score  of  sheep,  hogs  or  cattle,  one-fouith  of  a  dol- 
lar; for  every  horse  and  rider,  and  for  every  coach,  stage,  wagon, 
and  every  other  carriage,  under  whatsoever  name,  drawn  by 
one,  two  or  more  horses,  one-fourth  of  a  dollar  for  every  ten 
miles,  and  so  in  proportion  for  every  lesser  distance.  And 
whereas  they  did  construct  said  road  as  aforesaid,  and  the  same 
was  examined,  approved  and  licensed,  as  by  the  said  act  of 
incorporation  is  provided,  to  wit,  on  the  first  day  of  January, 
in  the  year  eighteen  hundred  and  fifteen,  they  were,  on  the  day 
last  aforesaid,  and  ever  since  have  been,  and  now  are,  seized 
in  their  demesne,  as  of  fee  and  right  of  the  said  road,  for  the 
uses  herein  before  mentioned,  with  a  right  to  receive  tolls  as 
aforesaid,  for  the  said  use  of  the  same.  Nevertheless  the  de- 
fendants aforesaid,  well  knowing  the  premises,  and  contriving 
to  injure  and  disturb  the  said  plaintiffs  in  the  enjoyment  of  their 
said  road  and  franchise,  and  to  deprive  them  of  the  toll  and 
profits  accruing  therefrom,  heretofore,  on  the  day  of 

in  the  year  of  our  Lord  eighteen  hundred  and  thirty  ,  at  the 
county  aforesaid,  did  construct  a  public  highway,  called  a  rail 
road,  from  the  aforesaid  city  of  Baltimore  to  the  aforesaid  Dis- 
trict of  Columbia,  near  to  the  aforesaid  turnpike  road  of  the 
said  plaintiffs,  and  have  established  thereon  £ars,  or  carriages 
for  the  transportation  of  persons  and  merchandize,  and  carriag- 
es and  beasts  of  various  descriptions  from  the  said  city  of  Bal- 
timore to  the  said  District  of  Columbia,  and  to  and  from  va- 
rious places  between  the  same,  for  a  toll  to  be  paid  to  them, 
the  said  defendants,  for  such  transportation,  and  the  said  rail 
road  and  cars  or  carriages,  have  kept  up  from  that  time  to  the 
present,  and  during  that  time  have  transported  and  conveyed 
from  the  said  city  to  the  said  District,  and  to  and  from  vari- 
ous places  between  the  same,  being  near  to  the  aforesaid  turn- 
pike road,  divers  persons  and  carriages  and  beasts,  and  a  great 
amount  of  merchandize,  which,  but  for  the  establishment  and 
use  of  said  rail  road,  would  have  used,  and  before  the  estab- 
lishment of  said  rail  road  were  wont  to  use,  and  be  conveyed 
50  v.10 
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and  driven  along  the  said  turnpike  of  the  said  plaintiffs,  and 
have  received  divers  sums  of  money  as  toll  therefor,  to  the 
great  prejudice  of  the  said  plaintiffs,  at  the  county  aforesaid, 
and  so  that  the  said  plaintiffs  have,  during  the  said  time  lost 
all  tolls  and  profits  arising  from  their  said  turnpike  road.  And 
the  said  plaintiffs  further  say,  that  they  being  entitled  as  afore- 
said, to  the  said  turnpike  road,  and  the  said  defendants  well 
knowing  the  same,  and  designing  to  injure  them  the  said  plain- 
tiffs, in  the  enjoyment  of  the  same,  and  deprive  them  of  the 
toll  and  profits  accruing  therefrom,  heretofore,  and  whilst  the 
plaintiffs  were  thus  entitled,  to  wit,  on  the  day  of 

in  the  year  eighteen  hundred  and  thirty  , 

did  open  a  public  highway  from  the  said  city  to  the  said  Dis- 
trict, near  to  the  said  turnpike  road,  and  on  the  day  and  year 
aforesaid,  and  at  the  county  aforesaid,  permitted,  and  contin- 
ually since,  until  the  present  time,  have  permitted  the  same 
to  be  used  for  hire  or  toll,  and  have  received  for  the  use  of  the 
same  large  sums  of  money,  whereby  the  said  plaintiffs  have 
lost  and  been  deprived  of  divers  other  profits  which  would  have 
arisen  to  them  from  the  use  of  their  said  road,  and  have  been 
greatly  injured  in  their  possession  thereof,  and  right  thereto. 
And  the  said  plaintiffs  further  complain,  that  on  the 
day  of  ,  in  the  year  eighteen  hundred  and  , 

and  for  a  long  time  before,  they  were  and  ever  since  have  been, 
and  now  are,  seized  in  their  demesne  as  of  fee,  and  right,  of 
a  certain  other  turnpike  road  extending  from  the  city  of  Balti- 
more to  the  line  of  the  District  of  Columbia,  with  the  right  to 
receive  a  certain  toll  from  all  persons  using  the  same,  to  wit, 
the  toll  herein  before  mentioned :  Yet  the  defendants  well  know- 
ing the  same,  have  opened,  on  the  day  and  year  aforesaid,  at 
the  county  aforesaid,  another  road  near  to  the  said  turnpike 
road  of  the  said  plaintiffs,  at  the  commencement  of  the  same 
at  the  said  line  of  the  District  of  Columbia,  and  at  its  termi- 
nation at  the  city  of  Baltimore,  and  along  its  entire  extent  be- 
tween the  said  places,  and  have  conveyed  divers  persons  and 
beasts,  and  merchandize  along  the  same,  in  cars  or  carriages, 
for  toll  or  hire,  from  the  said  city  of  Baltimore  to  the  said  line 
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of  the  District  of  Columbia,  and  have  received  divers  sums  of 
money  therefor,  as  toll  or  hire,  with  intent  to  injure  and  de- 
fraud the  said  plaintiffs,  in  the  enjoyment  of  their  said  road 
and  franchise,  and  to  deprive  them  of  the  toll  and  profits  accru- 
ing therefrom,  and  the  same  have  kept  open  and  used  as  afore- 
said, from  the  day  and  year  aforesaid  until  the  present  time,  to 
the  great  prejudice  of  said  plaintiffs,  who  have  thereby  during 
all  the  aforesaid  time,  lost  all  toll  and  profit  arising  from  their 
said  turnpike  road.  And  the  said  plaintiffs  further  complain, 
that  they,  on  the  day  of  ,  in  the  year  eigh- 

teen hundred  and  ,  and  for  a  long  time  before  were, 

and  ever  since  have  been,  and  now  are,  seized  as  last  aforesaid 
of  a  certain  other  turnpike  road  which  they  were  incorporated 
by  the  General  Assembly  oj  Maryland  to  make,  from  the  city 
of  Baltimore  to  the  said  line  of  the  District  of  Columbia,  for 
the  use  of  persons  travelling  or  conveying  merchandize  or 
beasts,  or  carriages  of  whatsoever  description,  from  the  said 
city  of  Baltimore  to  the  city  of  Washington,  in  the  said  Dis- 
trict of  Columbia,  with  a  right  to  receive  a  toll,  to  wit,  the  toll 
heretofore  set  forth,  for  the  use  of  the  same,  which  they  made 
agreeable  to  the  said  act  of  incorporation;  yet  the  defendants 
well  knowing  the  same,  and  intending  to  injure  the  said  plain- 
tiffs in  their  enjoyment  of  the  road  and  franchise,  and  to  deprive 
them  of  the  tolls  and  profits  accruing  from  the  same,  did,  on 
the  day  and  year  last  aforesaid,  open  a  certain  other  road,  near 
to  the  said  turnpike  road  of  the  plaintiffs,  at  the  commence- 
ment and  termination  of  the  same,  at  the  said  city  of  Balti- 
more, and  said  line  of  the  District  of  Columbia,  and  along  its 
whole  extent,  with  intent  that  the  same  should  be  used  by  per- 
sons travelling  or  conveying  merchandize,  beasts  or  carriages 
of  whatever  description  as  aforesaid,  from  the  said  city  of  BaU 
timore  to  the  said  city  of  Washington,  and  have  kept  open  the 
same  and  permitted  it  to  be  used  from  the  aforesaid  time  to  the 
present,  by  the  persons  aforesaid,  and  for  the  purposes  afore- 
said, and  have  conveyed  in  cars  or  carriages  the  persons  or 
things  aforesaid,  along  the  said  road,  for  toll  or  hire,  and  have 
received  therefor  large  sums  of  money,  to  the  great  prejudice 
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of  the  plaintiffs,  to  wit,  on  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  whereby  the  said  plaintiffs  have,  during  all 
the  said  time,  lost  all  toll  or  profit  arising  from  their  said  turn- 
pike road.  Wherefore  the  said  plaintiffs  say  that  they  are  in- 
jured, and  have  sustained  damage,  &c. 
The  defendants  pleaded  not  guilty,  on  which  issue  was  joined. 

The  parties  filed  the  following  statement  of  facts  and  agree- 
ments, to  wit: 

"On  the  seventeenth  day  of  December,  in  the  year  1812, 
the  Legislature  of  Maryland  incorporated  the  President,  Man- 
agers and  Company  of  the  Washington  and  Baltimore  Turn- 
pike road,  the  present  plaintiffs,  for  the  purpose  of  making  a 
turnpike  road  from  the  line  of  the  District  of  Columbia  to  the 
city  of  Baltimore,  as  by  reference  to  the  act  of  December  ses- 
sion 1812,  chap.  78,  will  fully  appear,  which  act  and  the  sup- 
plements thereto,  as  printed  in  the  published  editions  of  the 
Laws  of  Maryland,  it  is  agreed  may  be  read  as  a  part  of  this 
statement,  and  that  it  was  the  design  of  said  turnpike  road,  by 
being  united  to  another  turnpike  road  leading  from  the  line  of 
the  District  of  Columbia  to  the  city  of  Washington,  to  com- 
plete a  turnpike  road  communication  between  Baltimore  and 
Washington,  for  the  accommodation  of  the  public  in  travel- 
ling and  in  the  transportation  of  goods,  and  in  the  general  uses 
of  such  roads,  as  well  between  the  said  cities  of  Baltimore  and 
Washington,  as  along  the  line  of  said  road.  That  under  the 
said  act  of  incorporation,  the  plaintiffs  constructed  a  turnpike 
road  as  thereby  authorised,  and  completed  the  same  for  the 
use  therein  required,  and  connected  with  the  road  leading  from 
the  line  of  the  District  of  Columbia  to  the  city  of  Washing- 
ton, as  intended  as  aforesaid;  and  it  was  and  had  been  for  a 
long  time  used  in  such  connection  for  the  purposes  aforesaid; 
and  the  plaintiffs  having  complied  with  all  the  conditions  pre- 
cedent to  their  charter,  were,  and  had  long  been,  in  the  legal 
possession  and  exercise  of  all  the  franchises  granted  by  the 
said  act  of  incorporation,  when,  on  the  twenty-eighth  day  of 
February,  in  the  year  1827,  the  Legislature  of  Maryland  in- 
corporated the  Baltimore  and  Ohio  rail  road  company,  the  de- 
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fendants  in  this  suit,  for  the  purpose  of  constructing  a  rail  road 
from  the  city  of  Baltimore  to  some  suitable  point  on  the  Ohio 
river,  with  authority  to  make,  or  cause  to  be  made,  lateral  rail 
roads  in  any  direction  whatever,  in  connection  with  said  rail 
road  from  the  city  of  Baltimore  to  the  Ohio  river. 

"That  on  the  22nd  day  of  February  1831,  the  legislature  of 
Maryland  passed  an  act,  entitled,  "an  act  to  promote  internal 
improvement  by  the  construction  of  a  rail  road  from  Baltimore 
to  the  city  of  Washington,  to  which  a  supplement  was  passed 
on  the  27th  of  February  1832,  and  a  further  supplement  was 
passed  on  the  9th  of  March  1833; — that  under  the  three  last 
named  acts,  authority  was  given  to  the  Baltimore  and  Ohio 
rail  road  company  to  construct  a  rail  road  from  such  point  or 
place  on  that  part  of  the  Baltimore  and  Ohio  rail  road,  then 
constructed  under  the  original  charter  of  the  28th  of  February 
1827,  and  in  use,  not  exceeding  eight  miles  from  the  city  of 
Baltimore,  as  the  company  might  deem  most  convenient  to  the 
line  of  the  State  of  Maryland  adjoining  the  District  of  Colum- 
bia in  a  direction  towards  the  city  of  Washington;  that  at  the 
second  session  of  the  21st  congress,  an  act  was  passed,  enti- 
tled, &c.  &c,  authorising  the  said  Baltimore  and  Ohio  rail 
road  company  to  extend  into  and  within  the  District  of  Co- 
lumbia, a  lateral  rail  road,  such  as  the  company  shall  construct 
or  cause  to  be  constructed,  in  a  direction  towards  the  said  Dis- 
trict, in  connexion  with  the  rail  road  from  the  city  of  Baltimore 
to  the  Ohio  river, — all  which  acts  relating  to  the  Baltimore  and 
Ohio  rail  road  company,  it  is  hereby  agreed  may  be  read  from 
the  printed  copies  of  the  laws  containing  them.  That,  acting 
under  the  authority  thus  granted  to  said  defendants,  they  pro- 
ceeded to  construct  the  rail  road  to  the  city  of  Washington, 
authorised  by  the  acts  of  assembly  aforesaid,  which  was  com- 
pleted by  them,  and  the  use  of  which  commenced  in  the  year 
1835,  and  has  continued  to  the  day  of  the  issuing  of  the  writ 
in  this  action,  during  all  which  time,  from  the  completion  of 
their  said  turnpike  road  as  aforesaid,  the  plaintiffs  were,  and 
have  continually  been,  in  the  possession  and  exercise  as  afore- 
said of  all  their  franchises  granted  them  in  their  aforesaid  act 
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of  incorporation  and  the  supplement  thereto.  That  the  termini 
of  the  said  rail  road  and  turnpike  road,  and  the  respective  lo- 
cations of  the  same  throughout  their  entire  routes,  are,  as  ap- 
pear by  a  plat  of  the  same,  annexed  to  the  seventh  annual  re- 
port of  the  Baltimore  and  Ohio  rail  road  company,  which  plat 
is  to  be  exhibited  as  part  of  this  statement,  and  both  were  de- 
signed to  form  a  communication  between  Washington  city  and 
Baltimore,  and  between  Baltimore  and  the  District  of  Colum- 
bia, to  accommodate  persons  travelling  between  said  places 
and  along  their  respective  routes,  and  for  purposes  of  transpor- 
tation. That  the  said  rail  road  was  also  intended  and  is  used 
as  a  rail  road  communication  for  passengers  travelling  from 
the  west  on  the  main  stem  of  the  Baltimore  and  Ohio  rail  road 
to  the  city  of  Washington,  and  for  those  travelling  from  Wash- 
ington to  the  west,  and  for  purposes  of  transportation  general- 
ly on  the  same  route,  and  that  the  said  turnpike  road  was  also 
designed  as  a  communication  for  passengers  coming  from  the 
west  by  way  of  the  city  of  Baltimore,  or  arriving  at  any  point 
upon  the  said  turnpike  road  between  the  cities  of  Baltimore 
and  Washington,  and  also  for  those  going  from  Washington 
by  way  of  Baltimore  to  the  west,  and  was  used  as  such  before 
the  construction  of  said  rail  road.  That  the  defendants  have 
always,  as  authorised  by  their  charter,  charged  a  toll  or  price 
of  transportation  for  the  use  of  their  said  rail  road  between  the 
said  cities  of  Baltimore  and  Washington,  and  that  since  the 
said  rail  road  has  been  in  operation,  and  in  consequence  of  its 
being  offered  to  the  public  accommodation  as  aforesaid,  and  by 
reason  of  its  use,  much  of  the  travel  between  the  two  cities 
aforesaid,  and  of  the  way  travel,  and  of  the  transportation  of 
merchandize  and  other  articles  which  had  been  a  source  of 
profit  to  the  plaintiffs,  has  been  diverted  from  the  turnpike  road 
aforesaid  to  the  said  rail  road,  to  the  injury  of  the  plaintiffs 
and  to  the  advantage  of  the  defendants.  That  by  the  author- 
ity of  an  act  of  the  General  Assembly  of  Maryland,  passed  at 
December  session  1833,  ch.  170,  the  location  of  the  said  turn- 
pike road  was  changed  at  the  crossing  marked  >*i  on  the  plat, 
near  the  Sandy  Spring  road,  and  the  assent  of  the  turnpike 
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road  company  was  given  thereto,  according  to  the  terras  of  the 
following  agreement,  dated  May  13th,  1834,  which  is  to  be 
taken  as  a  part  of  this  statement:  'An  agreement  made  and 
concluded  this  13th  day  of  May,  in  the  year  of  our  Lord  1834, 
between  the  President  and  Managers  of  the  Washington  and 
Baltimore  Turnpike  Road  Company  of  the  first  part,  and  the 
Baltimore  and  Ohio  Rail  Road  Company  of  the  second  part: 
Whereas,  by  an  act  of  the  General  Assembly  of  Maryland, 
passed  at  December  session,  in  the  year  1833,  entitled,  a  fur- 
ther additional  supplement  to  an  act  entitled,  an  act  to  promote 
internal  improvement  by  the  construction  of  a  rail  road  from 
Baltimore  to  the  city  of  Washington  and  for  other  purposes,  it 
is  enacted  that  the  President  and  Directors  of  the  Baltimore 
and  Ohio  Rail  Road  Company  be  and  they  are  hereby  author- 
ised, with  the  assent  of  the  Washington  and  Baltimore  turnpike 
road  company  being  first  had  and  obtained,  to  change  the 
present  location  of  the  Washington  and  Baltimore  turnpike 
road  at  the  places  where  the  rail  road  between  Baltimore  and 
the  city  of  Washington  crosses  the  same,  to  such  other  and 
new  location  as  the  president  and  directors  may  deem  best  cal- 
culated to  facilitate  the  passage  of  the  rail  road  over  the  said 
turnpike  road,  also  to  obtain  possession  of  the  land  included 
in  such  new  locations,  and  to  construct  a  stone  or  gravel  turn- 
pike thereon,  and  in  the  same  manner  that  the  President  and 
Managers  of  the  Washington  and  Baltimore  turnpike  road 
company  might  have  done,  had  such  new  location  been  apart 
from  the  original  location  of  said  turnpike  road;  and  the  said 
parts  of  the  said  turnpike  road,  when  so  constructed  on  the 
new  locations  to  be  made  as  aforesaid,  and  when  the  construc- 
tion thereof  is  approved  by  the  President  and  Managers  of  the 
said  Washington  and  Baltimore  turnpike  road  company,  shall 
be  taken  and  used  as  a  part  of  the  said  Washington  and  Bal- 
timore turnpike  road;  the  said  approval  to  be  given  under  the 
seal  of  said  corporation  and  to  be  recorded  in  the  land  records 
of  the  county  within  which  the  changes  of  location  shall  be 
made:  and  whereas,  by  a  memorandum  of  an  agreement  here- 
tofore made  on  behalf  of  the  said  two  corporations,  in  antici- 
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pation  of  the  powers  necessary  to  perfect  the  same  being  grant- 
ed by  the  said  General  Assembly,  as  by  the  act  aforesaid  it  was 
stipulated,  that  for  and  in  consideration  of  the  sum  of  ten  thou- 
sand dollars,  to  be  paid  to  the  said  president  and  managers  of 
the  said  turnpike  road  company,  the  said  rail  road  company- 
should  have  the  privilege  of  so  changing  the  location  or  grade 
of  the  said  turnpike  road  as  to  cause  it  to  pass  the  said  rail 
road  at  the  same  level  with  the  said  rail  road  at  the  places  of 
crossing,  it  being  distinctly  understood  that  the  said  president 
and  managers  cf  the  said  turnpike  road  company  reserved  all 
claims  which  they  might  or  could  have  now  or  hereafter  against 
the  State  of  Maryland,  the  said  rail  road  company,  or  any  other 
persons  or  corporations,  by  reason  of  the  injury  to  the  travel, 
or  by  reason  of  the  diversion  thereof  from  the  said  turnpike  road, 
caused  by  the  construction  and  use  of  the  said  rail  road,  par- 
allel thereto, — And  whereas  the  said  two  corporations,  being 
now  clothed  with  ample  powers  for  the  purpose,  and  desirous 
of  carrying  the  said  memorandum  of  an  agreement  into  effect 
according  to  its  tenor: 

"Now  therefore,  this  agreement  witnesseth,  that  the  said 
President  and  Managers  of  the  Washington  and  Baltimore 
turnpike  road  company,  pursuant  to  the  authority  contained  in 
the  said  act  of  assembly,  and  for  and  in  consideration  of  the 
premises  and  of  the  sum  of  ten  thousand  dollars  current  mo- 
ney to  them  paid  by  the  said  Baltimore  and  Ohio  rail  road  com- 
pany, the  receipt  whereof  is  hereby  acknowledged,  hath  given 
and  granted,  and  by  these  presents  do  give  and  grant,  to  the 
said  Baltimore  and  Ohio  rail  road  company  the  right  or  privi- 
lege of  so  changing  the  location  or  grade  of  the  said  turnpike 
road,  where  the  rail  road  passes  or  crosses  over  it  in  the  late- 
ral branch  from  the  main  stem  to  the  city  of  Washington,  as  to 
cause  it  to  pass  the  said  rail  road  on  the  same  level  with  the 
said  rail  road  at  the  places  of  crossing.  The  said  places  of 
crossing  are  four  in  number: — 1,  in  the  village  of  Elk  Ridge 
Landing, — 2,  near  the  20th  mile  stone  on  the  said  turnpike 
road, — 3,  near  the  village  of  Vansville, — and  4,  near  the  vil- 
lage of  Bladensburg.     The  three  plats  accompanying  this 
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agreement  as  part  thereof,  represent  the  alterations  in  the  grade 
and  locations  agreed  upon  between  the  parties  hereto,  for  the 
three  first  of  the  said  places  of  crossing.  In  plat  No.  1,  the 
change  takes  place  in  the  vertical  grade,  which,  instead  of  re- 
maining as  the  line  marked  with  the  letters  A,  C,  L,  E,  B,  is 
to  be  changed  in  the  line  A,  G,  C,  D,  E,  B.  In  plat  No.  2, 
the  change  takes  place  in  the  horizontal  location,  which,  in- 
stead of  remaining  as  the  line  from  J  to  N,  is  to  be  changed 
into  the  line  L,  M,  N,  with  the  grade  exhibited  in  the  section 
P,  Q.  In  plat  No.  3,  the  changes  take  place  in  the  vertical 
grade,  which,  instead  of  remaining  as  the  line  marked  with 
the  letters  E,  A,  L,  D,  F,  is  to  be  changed  to  the  line  E,  A^ 
B,  C,  D,  F,  the  crossing  at  the  village  of  Bladensburg  will  be 
at  the  present  level  of  the  turnpike  road.  The  expense  of 
such  changes  in  the  grade  or  location  of  the  said  turnpike  road, 
to  be  borne  by  the  said  rail  road  company,  the  said  rail  road 
company  to  commence  forthwith  or  at  its  pleasure,  or  to  con- 
tinue if  already  commenced,  the  construction  of  the  said  rail 
road  and  altering  the  location  and  grade  of  the  said  turnpike 
road  at  the  places  aforesaid,  without  hindrance  or  interruption 
on  the  part  of  the  said  turnpike  road  company, — and  it  is  de- 
clared to  be  the  meaning  and  intention  of  the  parties  to  these 
presents,  and  it  is  hereby  so  expressly  declared,  that  nothing 
herein  contained,  or  that  is  contained  in  the  memorandum  here- 
in referred  to,  shall  operate  as  a  bar  to  any  claim  which  the 
turnpike  road  company  aforesaid  may  or  can  have  now  or  here- 
after, against  the  State  of  Maryland,  the  said  rail  road  com- 
pany, or  any  other  persons  or  corporations,  by  reason  of  the 
injury  to  the  travel  on,  or  by  reason  of  the  diversion  thereof 
from,  the  said  turnpike  road,  caused  by  the  construction  and 
use  of  the  said  rail  road  parallel  thereto.  It  is  further  agreed 
and  understood,  that  the  said  railroad  company  in  carrying  on 
the  work  of  construction  and  alteration  aforesaid  at  the  cross- 
ing places  aforesaid,  shall  not  cause  injury  or  interruption  to 
travel  on  said  turnpike  road." 

Upon  the  aforegoing  statement  of  facts  it  is  contended  that 
the  said  plaintiffs  have  a  right  to  recover,  because  of  the  in- 
51  v.10 
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jury  sustained  by  them  by  the  illegal  diversion  of  their  travel 
and  transportation  from  the  said  turnpike  road  as  aforesaid  upon 
the  railway  of  the  defendants. 

If  the  court  shall  be  of  that  opinion,  then  they  will  render 
a  judgment  on  the  case  stated  for  plaintiff — if  otherwise,  for 
defendant — either  party  to  have  the  same  right  to  appeal  from 
the  judgment  to  be  rendered,  as  if  the  same  was  rendered  on 
bills  of  exceptions.  It  is  agreed  that  the  court  shall  render 
judgment  pro  forma  for  defendants,  the  right  of  appeal  being 
reserved  as  above.  It  is  further  agreed,  that  if  the  judgment 
be  reversed  in  the  Court  of  Appeals,  a  procedendo  be  issued 
to  the  county  court. 

The  county  court  rendered  a  pro  forma  judgment  for  the  ap- 
pellees, and  the  appellants  brought  this  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorsey,  Chambers,  and  Spence,  J. 

Marshall  and  Dulant  for  the  appellants  contended — 

1st.  That  the  construction  of  their  road,  as  prescribed  by 
their  charter,  for  the  accommodation  of  the  travel  between 
Baltimore  and  Washington,  and  all  intermediate  points,  confers 
upon  them  a  right  to  take  toll  for  the  use  of  their  road. 

2nd.  That  this  right  to  take  toll  arises  out  of  the  franchise 
communicated  by  their  charter,  which  is  in  its  nature  exclu- 
sive, and  not  confined  to  the  limits  of  their  road,  but  extend- 
ing on  each  side  of  it,  so  as  to  prevent  injurious  competition 
by  the  erection  of  any  other  rival  road,  having  the  same  ter- 
mini, and  being  designed  to  accommodate  the  same  travel. 

3rd.  That  the  charter  by  which  this  franchise  was  granted 
to  the  appellants,  is  a  contract,  to  be  interpreted,  although  the 
State  is  a  party  to  it,  by  the  same  rules  as  are  applicable  to  the 
construction  of  contracts  generally;  that  the  franchise  which 
it  confers  is  property,  and  that  the  charter  granted  to  the  ap- 
pellees to  construct  their  road  within  the  limits  of  the  said 
franchise  of  the  appellants,  without  proper  compensation  to 
them,  was  a  violation  of  their  vested  rights,  and  void,  not  only 
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as  against  the  constitution  of  Maryland,  and  those  fundamen- 
tal principles  which  presume  the  private  rights  of  property  in- 
violable, but  also  as  against  the  constitution  of  the  United 
States,  as  it  directly  impaired  the  implied  obligation  of  the 
State  of  Maryland,  arising  out  of  the  charter  to  the  appellants, 
that  she  would  do  nothing  to  prejudice  her  grant  to  them. 

4th.  That  the  right  to  subscribe  to  the  capital  stock  of  the 
rail  road,  conferred  upon  the  appellants  by  the  4th  sec.  of  the 
act  of  1830,  ch.  158,  is  not  such  a  compensation  as  they  are 
bound  to  receive  as  an  equivalent  for  the  violation  of  their  said 
franchise; — they  were  entitled  to  a  pecuniary  compensation, 
and  to  have  the  amount  ascertained  in  the  due  course  of  law 
by  the  verdict  of  a  jury.  The  violation  of  the  appellants' 
franchise  was  a  legislative  act,  and  the  award  of  compensation 
a  judicial  one,  and  it  is  not  competent,  by  the  constitution  of 
Maryland,  for  the  same  power  that  inflicts  the  injury,  to  be- 
stow the  recompense. 

Latrobe  and  R.  Johnson  for  the  appellees,  insisted — 

1st.  That  the  terms  used  in  the  plaintiffs'  charter,  which  is 
the  law  of  their  existence,  do  not  in  their  plain  and  natural 
meaning,  either  restrict  the  legislature  in  the  exercise  of  the 
eminent  domain  of  the  State,  or  vest  in  the  plaintiffs  the  ex- 
clusive right  which  they  claim. 

2nd.  That  these  terms  have  no  peculiar,  legal,  or  technical 
meaning,  as  is  alleged  by  the  plaintiffs,  which  give  them  such 
an  effect  and  operation. 

3rd.  That  the  charter  of  the  plaintiffs  is  a  grant  from  the 
State  to  the  private  corporation  created  by  it,  which  must  speak 
for  itself  and  be  interpreted  by  its  own  terms,  and  that  nothing 
can  pass  under  it  by  implication. 

4th.  That  the  State  having  in  the  first  exercise  of  its  emi- 
nent domain  authorised  the  construction  of  the  defendants'  rail 
road,  any  diversion  of  the  travel  from  the  turnpike  to  the  rail 
road,  diminishing  the  tolls  of  the  plaintiffs,  is  damnum  absque 
injuria,  for  which  no  action  will  lie. 

5th.  That  applying  these  principles  to  the  case  at  bar,  it  is 
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contended,  finally,  that  the  plaintiffs'  franchise  of  toll  was  limit- 
ed to  the  road  itself,  and  the  travel  thereupon;  and  that  while 
no  impediment  is  put  in  the  way  of  the  actual  use  of  said 
road,  or  taking  toll  from  such  persons  as  use  the  same,  no  in- 
jury is  done  by  the  defendants  to  the  franchise  of  the  plaintiffs, 
for  which  the  law  affords  a  remedy. 

The  following  acts  of  assembly  were  referred  to  in  the  ar- 
gument and  read  by  agreement. 

1812,  ch.  78;  1827,  ch.  170;  1828,  ch.  139 ;  1826,  ch.  123; 
1830,  ch.  158;  1831,  ch.  330;  1832,  ch.  175. 

JUDGMENT  AFFIRMED  BY  THE  COURT. 


Lucy  Harwood,  Hardesty,  et  al.  vs.  Joshua  Jones. — De- 
cember, 1839. 

Under  the  act  of  1832,  ch.  302,  sec.  5,  it  is  too  late  to  object  in  the  Court  of 
Appeals  to  the  admissibility  of  evidence,  upon  the  ground  that  the  witness 
from  whom  it  was  derived,  was  examined  without  notice  to  the  party  ob- 
jecting, or  was  a  party  to  the  cause ;  the  objection  should  be  taken  by  ex- 
ception in  the  Chancery  Court. 

The  answer  of  a  defendant  in  Chancery  is  not  evidence  against  the  other  de- 
fendants, though  prior  to  the  filing  of  the  answer,  the  former  may  have 
transferred  to  the  latter  all  his  interest  in  the  subject  matter  of  the  con- 
troversy. 

When  a  contract  is  reduced  to  writing,  parol  evidence  of  its  contents  is  inad- 
missible, in  the  absence  of  all  proof  of  fraud,  surprise,  or  mistake. 

A  court  of  equity  will  not  permit  a  party,  who  has  received  a  valuable  con- 
sideration for  the  performance  of  a  parol  agreement,  to  be  fulfilled  more 
than  a  year  from  its  date,  to  set  up  the  statute  of  frauds  as  a  bar  to  its  spe- 
cific execution,  considering  such  cases  as  without  the  purview  of  the 
statute. 

The  statute  of  frauds  prohibits  the  establishing  the  liability  of  one  person 
for  the  debt  of  another  by  oral  evidence,  but  the  statute  does  not  apply  te 
the  case  of  a  promise  to  a  debtor,  upon  a  full  consideration,  to  discharge  a 
debt  due  from  such  debtor  to  a  third  person. 

A  party  is  not  precluded  from  going  into  Chancery  for  relief  against  a judg. 
mtnt,  upon  the  ground  that  he  should  have  defended  himself  at  law,  when 
the  application  to  equity  rests  upon  an  engagement  embraced  by  the  staU 
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ute  of  frauds,  and  void  at  law;  though  attended  by  circumstances  which,  in 
equity,  take  it  out  of  the  operation  of  the  statute. 

Nor  is  he  so  precluded  when  the  defence  is  upon  acts  done  in  execution  of  an 
express  trust. 

Objection  cannot  be  taken  in  the  Court  of  Appeals  to  a  variance  between  the 
allegations  of  the  bill,  and  the  proofs,  unless  exceptions  are  filed  in  the 
Court  of  Chancery  according  to  the  5th  section  of  the  act  of  1832,  ch.  302. 

In  an  action  by  an  assignee  of  a  single  bill,  as  authorised  by  the  act  of  1829, 
ch.  51,  all  and  the  same  defences,  legal  or  equitable,  are  open  to  the 
debtor,  as  if  the  action  was  brought  in  the  name  of  the  assignor. 

If  however  the  assignee,  prior  to  the  assignment,  seeks  information  upon 
the  subject  from  the  debtor,  and  he  withholds  it,  the  latter  must  submit  to 
the  consequences  which  are  visited  upon  a  fraudulent  concealment. 

All  partnership  property,  and  responsibilities,  upon  the  death  of  one  partner, 
survive  to  the  survivor;  and  in  a  bill  in  chancery  in  relation  thereto,  it  is 
not  necessary  to  make  the  personal  representative  of  the  deceased  partner 
a  party. 

Appeal  from  equity  side  of  Frederick  County  Court. 

The  bill  in  this  cause  was  filed  on  the  21st  January  1834, 
by  Joshua  Jones,  alleging  that,  a  certain  John  R.  Jones  borrow- 
ed the  sum  of  $2000  from  Lucy  Harwood,  and  to  secure  the 
same  gave  his  note  under  seal,  bearing  date  4th  August  1829, 
with  the  complainant  as  security  therein,  and  carrying  interest 
from  date;  that  the  said  note  was  delivered  to  the  said  Lucy, 
and  remained  in  her  hands  for  some  time;  that  John  R.  Jones 
was  in  mercantile  business  in  Baltimore,  and  became  largely 
indebted ;  that  the  firm  of  Samuel  Jones  and  Richard  S.  Har- 
desty, had  endorsed  for  him  to  a  considerable  amount,  and  be- 
coming alarmed  therefor,  called  upon  the  said  John  R.  Jones 
for  indemnity;  that  he,  in  order  to  quiet  the  fears  of  Jones  Sf 
Hardesty,  did  in  February  1830,  give  to  the  said  SamuelJones, 
the  acting  partner  of  the  said  Jones  8f  Hardesty,  a  bill  of  sale 
of  all  his  stock  of  goods  in  the  store  and  cellar  he  then  occu- 
pied in  the  city  of  Baltimore,  and  all  other  personal  property 
which  he  had  in  his  possession  or  in  any  manner  belonging  to 
him ;  that  the  bill  of  sale,  though  absolute  upon  its  face,  was,  at 
the  time  it  was  executed  and  delivered  to  the  said  SamuelJones, 
only  designed  as  collateral  security  to  the  firm  of  Jones  Sf  Har- 
desty, to  secure  them  against  any  loss  that  may  arise  from  their 
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said  endorsements,  and  was  not  to  have  been  put  upon  record 
until  it  met  with  the  approbation  of  complainant,  who  had  be- 
come responsible  for  the  said  John  R.  Jones  as  security  in  Lucy 
Harwood's  note ;  that  as  soon  as  complainant  heard  of  the  above 
mentioned  transaction,  between  the  said  John  R.  Jones  and 
Samuel  Jones,  as  the  acting  partner  for  and  on  behalf  of  Jones 
fy  Hardesty,  he  felt  some  anxiety  in  relation  to  his  responsi- 
bility for  the  said  John  R.  Jones  to  the  said  Lucy,  and  imme- 
diately went  to  Baltimore  to  investigate  the  whole  matter,  and 
so  far  as  he  could  with  propriety  to  guard  against  his  aforesaid 
responsibility;  that  on  his  arrival  John  R.  Jones  expressed  great 
confidence  in  his  ability  to  meet  all  demands  upon  him,  and  in 
order  to  quiet  the  fears  of  complainant,  offered  to  transfer  to 
him  other  notes  as  collateral  security  to  protect  him  from  any 
loss  that  might  arise  by  virtue  of  his  responsibility  in  Lucy 
Harwood's  note,  but  Samuel  Jones,  who  was  one  of  the  firm  of 
Jones  $"  Hardesty,  and  acting  for,  and  on  behalf  of  the  said 
firm,  contrary  to  the  aforementioned  understanding  between 
the  parties,  placed  upon  the  records  of  Baltimore  county  the 
aforementioned  bill  of  sale,  and  now  pressed  for  the  transfer 
of  the  books,  notes  and  accounts  of  the  said  John  R.  Jones, 
stating  that,  he  had  a  bill  of  sale  of  the  goods  and  other  per- 
sonal effects,  and  that  unless  the  proposed  transfer  was  made, 
he  would  proceed  under  the  bill  of  sale,  and  immediately  close 
up  the  store  of  the  said  John  R.  Jones.  To  this  proposed 
transfer  the  complainant  objected,  unless  he  could  see  how 
Lucy  Harwood's  note  could  be  provided  for;  that  the  said  Sam- 
uel Jones,  acting  for,  and  on  behalf  of  the  said  Jones  fy  Har- 
desty, and  for  their  benefit,  then  promised  that,  if  the  com- 
plainant would  waive  his  objection  to  the  proposed  transfer  of 
the  said  books,  notes  and  accounts,  that  he  would  obligate 
himself  to  pay  out  of  the  effects  of  the  said  John  R.  Jones, 
the  said  note,  and  that  if  the  effects  of  the  said  John  R.  Jones 
should  not  hold  out  to  pay  his  debts,  that  the  complainant 
should  under  no  circumstances  lose  more  than  two  hundred 
dollars.  With  this  understanding,  your  orator  did  not  accept 
the  proposed  transfer  offered  on  the  part  of  the  said  John  R. 
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Jones  as  collateral  security,  and  waived  his  objections  to  the 
transfer  to  the  said  Samuel  Jones,  acting  on  behalf  of  the  firm 
of  Jones  fy  Hardesty,  and  the  transfer  of  the  books,  notes  and 
accounts  were  accordingly  made. — That  although  the  said  bill 
of  sale  and  transfer  of  books  upon  their  face  appear  to  be  to 
the  said  Samuel  Jones  in  his  individual  capacity,  yet  in  truth, 
and  in  fact,  the  said  transfers  were  made  to  him  as  the  acting 
partner  of  Samuel  Jones  and  Richard  S.  Hardesty,  with  the 
consent  of  the  said  Hardesty,  and  for  the  benefit  and  advan- 
tage of  the  firm:  that  at  the  time  the  books,  &c,  of  the  said 
John  R.  Jones  were  transferred  as  aforesaid,  it  was  understood 
and  agreed  between  the  parties,  that  the  said  Samuel  Jones 
and  Richard  S.  Hardesty  should  take  possession  of  the  goods 
and  other  personal  effects  of  the  said  John  R.  Jones,  mention- 
ed in  the  said  bill  of  sale,  and  make  sale  of  them  to  the  best 
advantage;  to  collect  all  monies  due  to  the  said  John  R.  Jones 
on  notes,  open  accounts,  or  in  any  manner  otherwise,  and  to 
pay  his  debts  as  soon  as  the  prudential  management  of  his  af- 
fairs would  permit:  that  the  said  note  of  Lucy  Harwood  was 
particularly  to  be  provided  for,  and  paid  as  soon  as  it  could  be 
conveniently  done ;  and  that  the  said  Samuel  Jones  and  Rich- 
ard S.  Hardesty  were  to  pay  the  interest  accruing  on  the  same 
until  paid;  it  being  for  borrowed  money;  and  by  the  custom  of 
merchants  always  considered  entitled  to  a  preference  among 
mercantile  men,  where  the  party  is  not  a  petitioner  for  the 
benefit  of  the  insolvent  laws,  but  settles  his  affairs  with  his 
creditors  by  reference;  that  it  was  further  understood  that  the 
said  Jones  fy  Hardesty  were  to  furnish  the  said  John  R.  Jones 
with  the  sum  of  $500  to  take  care  of  himself  and  family;  and 
that  as  soon  as  all  the  debts  of  John  R.  Jones  were  paid,  that 
the  said  Samuel  Jones  and  Richard  S.  Hardesty  were  to  give 
him  up  his  books,  and  all  other  property  that  should  remain, 
and  assist  him  in  recommencing  business;  all  which  it  was 
supposed  could  be  effected  by  the  fall  of  1830,  and  in  case  it 
should  so  result,  which  was  not  anticipated,  that  the  effects  of 
John  R.  Jones  should  not  be  sufficient  to  pay  all  his  debts,  that 
then  complainant  was  to  be  answerable  for  $200  upon  Lucy 
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Harwood's  note,  and  the  said  Jones  fy  Hardesty  were  to  pay 
the  balance;  that  Jones  if  Hardesty,  with  this  understanding 
and  agreement,  did  accept  and  enter  upon  the  execution  of  the 
trust  reposed  in  them  as  aforementioned,  and  went  on  to  sell 
the  goods  and  personal  property  of  the  said  John  R.  Jones, 
mentioned  in  the  said  bill  of  sale,  and  to  collect  debts  due 
him  to  a  considerable  amount,  to  what  extent  your  orator  has 
no  means  of  ascertaining.  But  complainant  has  been  inform- 
ed and  so  charges,  that  the  goods  and  other  personal  property, 
and  the  debts  due  to  the  said  John  R.  Jones,  and  which  passed 
into  the  hands  of  Jones  8f  Hardesty,  were  amply  sufficient, 
with  proper  management  of  the  trust  reposed  in  them,  not 
only  to  pay  the  amount  for  which  they  had  endorsed,  and  the 
note  of  Mrs.  Lucy  Harwood,  but  all  other  debts  of  the  said 
John  R.  Jones;  that  neither  Jones  nor  Hardesty  has  executed 
the  said  trust,  nor  rendered  any  account  thereof,  although  re- 
peatedly requested  so  to  do;  that  Samuel  Jones  died  about  the 
15th  October  1831,  and  that  John  R.  Jones  has  since  filed  his 
bill  in  Chancery,  against  the  said  Richard  S.  Hardesty,  the 
surviving  partner  of  Samuel  Jones,  and  Ann  Jones,  executrix 
of  Samuel  Jones,  alleging  the  aforementioned  trust,  and  claim- 
ing a  large  balance;  that  Samuel  Jones  during  his  life  regard- 
ed himself  bound  to  pay  the  said  note  of  Lucy  Harwood,  and 
by  virtue  of  his  undertaking  to  pay  the  debts  of  the  said  John 
R.  Jones,  and  from  that  time  punctually  paid  the  interest  ac- 
cruing upon  it  so  long  as  it  remained  in  the  hands  of  the  said 
Lucy  Harwood,  and  the  said  Hardesty  since  the  death  of  Sam- 
uel Jones  has  paid  the  interest  up  to  August  1832;  that  about 
the  time  of  this  transaction  the  said  Jones  fy  Hardesty  were 
partners  in  another  firm,  composed  of  Dennis  H.  Battee,  Sam- 
uel Jones  and  Richard  S.  Hardesty;  that  although  the  parties 
composing  this  last  mentioned  firm,  became  desirous  to  dis- 
solve their  connexion,  and  it  was  accordingly  agreed  that  the 
said  Dennis  H.  Battee  should  purchase  out  the  other  two  mem- 
bers of  the  firm,  yet  when  they  were  about  to  carry  into  effect 
their  proposed  dissolution,  Samuel  Jones  informed  the  said 
Dennis  H.  Battee  that  the  said  Lucy  Harwood  had  the  afore- 


OF  MARYLAND.  409 


Jones  vs.  Hardesty,  et  al. — 1839. 


mentioned  note  of  his  brother  John  R.  Jones,  with  Joshua  Jones 
as  security  therein,  which  said  note  Jones  8f  Hardesty  were 
bound  to  pay,  and  that  if  he  would  obtain  the  said  note  from 
said  Lucy,  they,  Jones  fy  Hardesty,  would  take  it  in  part  of 
their  interest  in  the  house  of  Battee,  Jones  $f  Hardesty,  which 
they  were  then  about  dissolving;  that  the  said  D.  H.  Battee 
did  accordingly  purchase  the  said  note  from  his  mother,  the 
said  L.  H,\\ho  transferred  it  to  him  by  endorsement,  and  the 
said  Battee  transferred  and  delivered  it  to  the  said  Samuel  Jones 
and  R.  S.  Hardesty  in  part  payment  of  their  interest  in  the  last 
mentioned  firm;  that  by  reason  of  the  arrangement  made  by 
the  said  Jones  Sf  Hardesty  with  the  complainant,  in  relation  to 
the  note  of  Lucy  Harwood,  and  by  reason  of  the  fact  of  Jones 
8f  Hardesty  undertaking  to  pay  the  debts  of  John  R.  Jones, 
and  having  in  their  hands  a  large  amount  of  funds  belonging 
to  the  said  J.  R.  J.,  and  still  in  the  hands  of  R.  S.  H  in  trust, 
subject  to  the  payment  of  the  said  J.  R.  J.'s  debts,  more  than 
sufficient  therefor,  the  said  note  of  Lucy  Harwood  was  in  equi- 
ty and  law  cancelled  and  paid  the  moment  it  reached  the  hands 
of  Jones  §'  Hardesty;  that  after  the  death  of  Samuel  Jones,  the 
said  R.  S.  Hardesty,  as  surviving  partner,  has  gone  on  to  man- 
age the  concerns  of  the  said  John  R.  Jones,  and  in  that  char- 
acter delivered  the  said  note  to  William  E.  Mayhew  and  J.  G. 
Bernard,  as  collateral  security  for  a  small  debt  due  them  by 
/.  fy  H,  though  in  fact  and  law  it  had  been  cancelled  and  paid, 
and  that  Mayhew  &?  Bernard  have  no  equity  therein  superior 
to  that  of  Jones  Sf  Hardesty;  that  suit  has  been  brought  upon 
the  said  note  at  law  in  the  name  of  L.  H.  for  the  use  of  May- 
hew Sf  Bernard  against  complainant  and  the  said  John  R. 
Jones,  the  principal  in  said  note,  and  judgment  obtained  on 
the  5th  November  1833,  for  the  whole  amount  thereof,  with 
interest,  &c;  that  execution  has  been  issued  thereon,  and  the 
property  of  complainant  levied  upon  in  satisfaction  of  the  whole 
amount  of  said  judgment,  and  must  be  sold  unless  prevented 
bv  the  interposition  of  this  court. 

The  bill  then  proceeded  to  pray  for  a  subpoena  and  injunc- 
52  v.10 
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tion  against  the  various  parties  concerned  in  enforcing  the  note 
of  Lucy  Harwood. 

The  complainant  filed  with  the  bill — 

1.  A  copy  of  the  single  bill  of  John  JR.  Jones  and  Joshua 
Jones,  dated  Annapolis,  4th  August,  1829,  payable  three  years 
after  date,  to  Lucy  Harwood,  for  $2000,  endorsed  Lucy  Har- 
wood and  Dennis  H.  Battee. 

2.  The  bill  of  sale  from  John  R.  Jones  of  "all  the  entire 
stock  of  dry  goods,  merchandize,  personal  property  of  every 
description^  now  in  the  store  and  cellar  of  house  No.  125,  in 
Baltimore  street,  in  Baltimore  city,  and  all  the  property  now 
in  my  possession,  or  belonging  or  in  any  way  claimed  by  me, 
of  which  T  now  have  possession,  or  claim  upon,  to  Samuel 
Jones."  This  deed  was  absolute,  and  acknowledged  and  duly 
recorded. 

No.  3.  Short  copy  of  judgment,  Lucy  Harwood  use  of  W~ 
E.  Mayhew  fy  Co.  vs.  John  R.  Jones  and  Joshua  Jones. 

Upon  this  bill  subpoena  and  a  writ  of  injunction  was  issued, 
prohibiting  all  further  proceedings  upon  the  judgment  at  law, 
&c. 

The  answer  of  Richard  S.  Hardesty  admitted  that,  John  R. 
Jones  borrowed  of  Lucy  Harwood  the  sum  of  $2000,  and  gave 
his  note  with  Joshua  Jones  as  security;  that  J.  JR.  J.  became 
involved ;  that  Jones  fy  Hardesty  endorsed  for  him  to  a  conside- 
rable amount,  and  that  he,  with  a  view  to  secure  their  firm 
from  liability,  made  the  bill  of  sale  to  Samuel  Jones  exhibited 
with  the  bill  of  complaint.  The  answer  then  denied  that  the  bill 
of  sale  was  not  to  be  recorded  without  the  approbation  of  the 
complainant.  It  also  denies  that  S.  J.  told  the  complainant 
that  he  would  obligate  himself  to  pay  out  of  the  effects  of  the 
said  John  R.  Jones,  the  said  note  to  Lucy  Harwood  if  the 
said  Joshua  Jones  would  consent  to  the  transfer  mentioned  in 
the  said  bill ;  but  that  the  said  Samuel  Jones  did  say  to  the  said 
complainant  that  he,  the  said  Samuel,  would  try  to  collect 
enough  out  of  the  effects  of  the  said  John  JR.  Jones  to  pay  the 
said  note  to  Lucy  Harwood  after  the  liabilities  of  the  said  firm 
to  Jones  4f  Hardesty  were  discharged,  if  the  said  John  R.  Jones 
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would  consent  to  his  doing  so,  but  the  said  J.  R.  J.  would  not 
consent  thereto,  and  insisted  upon  the  understanding,  that  as 
soon  as  the  said  paper  endorsed  by  Jones  #  Hardesty  was  paid, 
his  books  and  effects  were  to  be  returned,  and  that  the  note  to 
Lucy  Harwood  would  not  be  due  for  thirty  months,  and  that 
he  would  pay  it  himself;  that  the  said  Samuel  Jones  did  not 
before  the  said  assignment  and  transfer  of  the  books,  notes 
and  accounts  promise  to  pay  the  note  of  the  said  Lucy  Har- 
wood. But  that  six  or  eight  months  after  J.  R.  J.  had  made 
the  transfer,  the  complainant  attempted  to  make  an  arrange- 
ment with  the  said  Samuel  Jones  for  the  payment  of  the  said 
note,  and  after  being  much  abused  and  teased  by  the  complain- 
ant, the  said  Samuel  did  say  to  the  said  Joshua,  that  if  he 
would  never  mention  his  name  in  the  business  and  get  John 
R.  Jones  to  bind  himself,  that  he,  the  said  John  R.  Jones,  would 
directly  nor  indirectly  mention  his  name  in  the  business,  and 
give  him  the  said  Samuel  a  receipt  in  full;  he  the  said  Samuel 
would  receive  two  hundred  dollars  of  the  said  complainant 
and  pay  the  said  note;  but  the  said  John  R.  Jones  would  not 
consent  to  any  such  arrangement.  The  defendant  further  an- 
swered, that  the  said  bill  of  sale  and  transfer  were  made  to 
the  said  Samuel  for  the  express  purpose  of  securing  the  pay- 
ment of  many  notes  to  a  large  amount  endorsed  by  the  said 
firm  of  Jones  fy  Hardesty,  and  that  the  said  Samuel  Jones  was 
to  sell  the  goods  and  collect  the  debts  due  John  R.  Jones,  and 
pay  the  paper  they  were  on,  and  then  return  the  surpjus  if  any 
to  the  said  John  R.  Jones,  but  that  the  said  Samuel  Jones  never 
made  an  agreement  with  the  said  John  R.  Jones  or  Joshua  Jones 
to  provide  or  pay  for  the  said  note,  and  further,  that  the  said 
Samuel  Jones  made  no  agreement  to  pay  the  interest  on  the 
said  note,  and  would  not  pay  the  interest  on  the  same;  but 
that  when  the  said  Lucy  Harwood  called  for  it  he  paid  her  one 
'or  two  quarter's  interest,  but  told  her  at  the  same  time  he  would 
not  pay  her  any  more,  as  John  R.  Jones's  effects  would  not 
pay  his  debts ;  that  borrowed  money  has  the  preference  over 
other  claims;  that  the  said  Samuel  Jones  during  the  year  1830 
did  furnish  money  to  the  said  John  R.  Jones;  that  the  said  &  J. 
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was  to  give  up  the  books  and  effects  as  soon  as  the  endorsed 
paper  was  paid,  and  this  the  defendant  is  still  willing  to  do,  but 
that  said  firm  is  not  yet  paid;  that  the  said  two  hundred  dol- 
lars mentioned  in  the  said  bill,  was  talked  of  eight  or  ten  months 
after  John  R.  Jones  had  quit  business,  but  the  said  Samuel 
never  at  any  time  bound  himself  or  the  firm  to  pay  the  said 
note.  The  answer  then  admitted  the  partnership  between 
Jones  and  Hardcsty,  and  that  they  sold  out  to  Battee;  they  did 
not  tell  him  they  were  bound  for  said  note,  but  that  it  was 
good,  and  they  would  receive  it  in  part  if  he  would  borrow  it 
in  order  to  assist  the  said  Battee  to  some  capital;  that  in  taking 
the  said  note  they  did  not  thereby  intend  to  extinguish  or  pay 
it  for  the  said  John  R.  Jones,  as  they  had  no  funds  for  that 
purpose,  and  this  defendant  considering  the  said  note  in  full 
force  against  the  said  John  R.  Jones  and  the  said  complainant, 
did  on  the  17th  November  1831  transfer  the  said  note  to  Wm. 
E.  Mayhew  fy  Co.,  to  whom  the  firm  of  Jones  fy  Hardesty  were 
indebted  $2,709.06.  This  defendant  says  that  he  cannot  po- 
sitively aver  that  no  such  promises  were  made  by  the  said  Sam- 
uel Jones  as  are  alleged  in  the  said  bill,  because  it  is  possible 
that  such  promises,  or  one  of  them,  may  have  been  made  by 
the  said  Samuel  Jones  without  previous  consultation  with  this 
defendant,  and  without  subsequent  notice  to  this  defendant; 
but  that  if  made,  they  were  without  the  knowledge  or  consent 
of  defendant  previous  or  subsequent,  actual  or  constructive, 
and  this  defendant  does  not  believe  that  the  said  Samuel  Jones 
made  all  or  any  of  the  promises  alleged  in  said  bill,  touching 
the  payment  of  said  note;  that  the  same  was  delivered  by  de- 
fendant to  Wm.  E.  Mayhew  8f  Co.  as  a  mode  of  payment,  and 
not  by  way  of  pledge  or  by  way  of  collateral  security,  and  they 
had  no  notice  of  any  defence  thereto;  that  the  promises  of 
Samuel  Jones  if  made  did  not  bind  his  partnership ;  that  the 
promises  alleged  to  have  been  made  by  him  are  void,  without 
consideration  and  within  the  statute  of  frauds,  as  being  only 
by  parol;  that  Jones  fy  Hardesty  never  intended  to  cancel  said 
note,  and  its  receipt  from  D.  H.  Battee  as  aforesaid  would  not 
extinguish  it. 
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The  answer  of  W.  E.  Mayhew  admits  that  he  received  the 
note  in  question  from  Jones  8f  Hardesty  to  be  collected,  and 
when  collected  to  be  applied  towards  payment  of  the  debt  of 
$2800,  due  from  the  firm  of  Jones  fy  Hardesty  to  W.  E.  May- 
hew  Sf  Co.,  and  the  institution  of  the  suit  in  Frederick  county 
thereon  to  enforce  its  payment.  This  defendant  was  ignorant 
of  the  contract  alleged  in  the  bill. 

The  answer  of  John  R.  Jones  substantially  repeats  the  alle- 
gations of  the  bill ;  insists  that  Jones  fy  Hardesty  were  bound 
to  pay  Lucy  HarwoooVs  note,  and  had  received  sufficient  ef- 
fects to  discharge  it. 

The  answer  of  Dennis  H.  Battee  alleged  that  Jones  fy  Har- 
desty were  bound  to  pay  Lucy  Harwood's  note  out  of  the  effects 
of  John  R.  Jones,  and  Samuel  Jones  induced  this  defendant  to 
procure  that  note,  admitting  the  liability  of  Jones  <Sf  Hardesty 
to  pay  it,  and  they  would  receive  it  from  him  as  a  payment, 
and  then  proceeded  to  detail  the  admissions  of  Samuel  Jones, 
now  deceased,  in  relation  to  said  note  in  various  particulars. 

The  answer  of  Lucy  Harwood  insisted,  that  Samuel  Jones 
informed  her  that  her  note  for  $2000  was  to  be  paid  out  of  the 
effects  of  John  R.  Jones,  and  that  Jones  fy  Hardesty  were  pledg- 
ed to  release  Joshua  Jones  from  his  liability  for  John  R.  Jones. 

The  complainants  filed  a  general  replication  and  a  commis- 
sion was  issued.  The  questions  decided  upon  the  evidence 
are  sufficiently  set  forth  in  the  opinion  of  this  court. 

At  the  final  hearing  of  the  cause  Frederick  County  Court 
(Shriver  and  T.  Buchanan,  A.  J.)  decreed  that  the  in- 
junction granted  in  this  cause  should  be  made  perpetual,  and 
that  the  defendants  pay  complainant's  costs.  From  this  de- 
cree the  defendants  appealed. 

The  cause  was  argued  before  Archer,  Dorsey  and  Cham- 
bers, J. 

By  W.  Schley  and  Worthington  for  the  appellants,  and 
By  Palmer  for  the  appellees. 
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Dorsey,  J.,  delivered  the  opinion  of  this  court. 

Before  we  examine  the  facts  in  this  case,  it  is  necessary  to 
dispose  of  the  questions  raised,  as  to  the  admissibility  of  por- 
tions of  the  evidence  taken  in  the  cause,  because  upon  their 
determination  will  in  some  measure  depend  what  are  the  facts 
on  which  we  are  called  to  decide. 

The  first  objection  of  this  kind  was  taken  to  the  testimony 
of  Charles  A.  Warfield,  who  it  appears  was  examined  as  a  wit- 
ness on  the  part  of  the  appellants,  without  any  previous  notice 
thereof  being  given  to  the  appellee.  Previous  to  the  act  of  as- 
sembly of  1832,  ch.  302,  sec.  5,  such  an  objection  to  testimo- 
ny, if  taken  in  this  court,  must  have  been  sustained.  But  the 
act  of  assembly  referred  to,  is  conclusive  against  the  allowance 
of  any  such  objection  in  the  appellate  court;  unless  it  appears 
by  the  record  that  it  was  raised  by  way  of  exception  in  the 
court  below. 

The  next  objection  to  the  testimony  is,  to  the  evidence  of 
Dennis  H.  Battee,  who,  it  appears,  though  a  defendant  in  the 
.cause,  was  examined  under  the  commission,  without  a  previ- 
ous order  for  that  purpose  having  been  obtained  from  the  coun- 
ty court.  Had  this  irregularity  been  made  the  subject  of  an 
■exception  to  the  testimony  in  the  county  court,  it  might  have 
been  available  to  the  appellants  in  this  court.  But  no  such 
exception  having  been  there  made,  the  act  of  1832  in  terms 
the  most  imperative  prohibits  its  being  "noticed,  or  determin- 
ed, or  acted  upon"  by  this  tribunal. 

The  questions  of  evidence  following  those  of  which  we  have 
spoken,  arise  upon  the  answer  of  Lucy  Harwood,  one  of  the 
defendants  in  the  court  below.  It  is  insisted,  on  behalf  of  the 
appellee,  that  her  answer  is  evidence  against  her  co-defen- 
dants, who  claim  title  under  her.  In  support  of  this  position 
it  is  asserted,  that  the  declarations  or  answers  of  a  nominal 
plaintiff,  after  he  has  assigned  all  his  interest  in  the  chose  in 
action  sued  on,  are  evidence  at  law  against  the  cestui  que  use: 
and  being  so  at  law,  they  are  equally  so  in  a  court  of  equity. 
Without  stopping  to  examine  the  correctness  of  the  first  branch 
of  this  proposition,  that  such  declarations  or  answers  are  evi- 


OF  MARYLAND.  415 


Jones  vs.  Hardesty,  et  al. — 1839. 


dence  at  law  to  destroy  the  rights  of  the  beneficial  plaintiff; 
does  the  second  branch  of  the  appellee's  position  follow  as  a 
necessary  consequence  of  the  admission  of  the  first?  We  think 
not.  The  principle,  with  the  reasons  upon  which  it  is  found- 
ed, that  the  answer  of  one  co-defendant  is  not  evidence  against 
another,  is  stated  with  great  perspicuity  by  the  learned  judge 
who  delivered  the  opinion  of  this  court  in  the  case  of  Hayward 
vs.  Carroll,  4  Harr.  fy  John.  518,  from  which  the  following  is 
an  extract:  "It  is  an  established  principle  of  evidence,  that 
the  answer  of  one  defendant  cannot  be  read  in  evidence  against 
a  co-defendant.  If  the  complainants  were  interested  in  estab- 
lishing a  fact  by  the  evidence  of  a  co-defendant,  they  might 
have  examined  him,  as  a  witness,  on  interrogatories,  and  the 
witness  then  would  have  been  subject  to  the  cross-interrogato- 
ries of  the  other  defendant.  To  withhold  from  such  defendant 
the  privilege  of  cross-examination,  would  be  unjust,  and  this 
injustice  must  necessarily  result  from  the  practice  of  permitting 
the  answer  of  one  defendant  to  be  read  in  evidence  against  a" 
co-defendant."  Now  a  nominal  plaintiff  cannot  at  law  be' 
compelled  by  the  defendant  to  submit  to  examination  as  a  wit-' 
ness  in  the  cause.  If  we  were  then  for  this  reason  to  concede" 
the  correctness  of  the  first  branch  of  the  appellee's  position, . 
the  second  branch  is  not  established  by  it;  because,  it  is  sus-- 
tained  by  no  such  reason.  A  defendant  in  chancery,  a  nomi-- 
nal  party,  may  be  examined  as  a  witness  against  his  cestui  que 
use,  a  co-defendant.  It  must,  however,  be  admitted,  that  the 
appellee  has  referred  to  two  adjudications,  w:hich,  if  followed' 
by  this  court,  would  render  the  answer  of  Lucy  Harwood  evi- 
dence against  her  co-defendant  Mayhew.  And  these  decisions 
emanate  from  that  learned  tribunal,  with  which  we  have  ever 
concurred  with  confidence  and  differed  with  distrust. 

The  cases  referred  to  are  those  of  Field  vs.  Holland,  6  Cran. 
8,  and  Osborn  vs.  The  United  States  Bank,  9  Wheat.  738.  We 
have  given  to  them  a  thorough  examination  and  respectful 
consideration,  but  not  being  convinced  of  their  correctness  by 
the  reasons  assigned  in  their  support,  and  being  unable  to  re- 
concile them  to  an  otherwise  unbroken  series  of  authorities, 
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both  English  and  American,  we  do  not  hold  ourselves  bound 
to  conform  to  them. 

Entertaining  these  views,  we  cannot  do  otherwise  than  say, 
that  the  answer  of  Lucy  Harwood  is  no  evidence  against  the 
co-defendants.  If  her  testimony  were  material  to  the  appel- 
lee, he  should  have  obtained  it  by  examining  her  as  a  witness 
in  the  customary  mode.  As  authorities  in  point  on  this  branch 
of  the  case,  see  Phoenix  vs.  Dey  fy  al.,b  Johns.  412.  1  Stark. 
Ev.  284,  285,  and  the  cases  there  referred  to.  Hughes  $  Bol- 
linger vs.  Worley,  1  Bibb.  200.  Bullett  vs.  Marshall,  2  Bibb. 
470.  White  vs.  Robinson,  1  A.  K.  Marshall,  567.  Hunt  8f 
Blanton  vs.  Stevenson,  1  lb.  570. 

The  next  objection  to  the  testimony  in  behalf  of  the  ap* 
pellee  is,  that  it  is  inadmissible,  being  oral  evidence  of  a  writ* 
ten  contract  between  Samuel,  Joshua  and  John  R.  Jones,  which 
written  contract,  it  is  alleged,  is  the  assignment  executed  by 
John  R.  Jones  to  Samuel  Jones.  If  the  oral  contract  refer- 
red to,  had  been  reduced  to  writing  by  the  parties,  or  if  it 
was  intended  that  the  assignment  should  be  such  written  con- 
tract of  the  parties;  then  might  it  be  contended,  in  the  ab- 
sence of  all  proof  of  fraud,  surprise  or  mistake,  that  the  oral 
evidence  offered  by  the  appellee  was  inadmissible.  But  it  is 
manifest  from  the  proofs  in  the  cause  that  the  agreement  en- 
tered into  never  was  reduced  to  writing;  and  there  is  nothing 
in  the  record  to  show  that  it  ever  was  intended  to  be  reduced 
to  writing.  The  assignment  was  not  intended  to  be  the  writ- 
ten agreement  of  the  parties;  it  was  nothing  more  than  an  act 
done  by  one  of  the  parties  in  execution  of  the  oral  agreement 
into  which  he  had  entered.  With  as  much  propriety  might  it 
be  contended,  if  the  assignment,  instead  of  being  in  writing, 
had  been  orally  made  by  an  actual  delivery  to  the  trustee,  un- 
der and  in  conformity  to  ihe  agreement  which  had  been  previ- 
ously entered  into,  that  such  oral  assignment  or  delivery  was 
the  only  appropriate  evidence  that  could  be  offered  of  the 
agreement.  The  oral  contract  in  this  case,  made  between  the 
parties  (apart  from  the  time  of  its  complete  execution  being 
postponed  to  a  period  beyond  a  year  from  its  date,  of  the  con- 
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sequence  of  which  we  shall  hereafter  speak,)  is  as  valid  and 
obligatory,  as  if  it  had  been  reduced  to  writing.  Suppose 
then  the  contract,  at  the  time  it  was  made,  had  been  reduced 
to  writing  and  signed  by  the  parties,  and  subsequently,  in  ex- 
ecution thereof,  this  assignment  had  been  executed  by  John 
R.  Jones,  would  it  be  pretended  that,  the  assignment  was  the 
written  contract  of  the  parties,  and  superseded  and  annulled 
the  written  agreement  previously  executed?  Certainly  not.  So 
neither  does  it  supersede  or  annul  the  valid  oral  contract  previ- 
ously entered  into.  It  was  not  designed  to  be  the  written  evi- 
dence of  the  contract  of  the  parties,  but  the  mere  act  of  one  of 
them,  performed  in  execution  of  it,  and  upon  no  principle  of 
reason,  law  or  justice,  can  it  have  the  operation  attempted  to 
be  imputed  to  it.  The  testimony  therefore  is  not  objectionable 
on  this  ground. 

It  has  been  objected  to,  also,  on  another  ground,  that  being 
to  be  performed  more  than  one  year  after  the  time  the  contract 
was  entered  into,  the  statute  of  29  Car.  2,  chap.  3,  which  has 
been  pleaded,  prohibits  the  establishment  of  the  contract  by 
other  than  written  proof. 

We  think  this  defence  can  avail  the  defendants  nothing. 
Under  the  assignment  Jones  $f  Hardesty  have  received  a  full 
and  valuable  consideration  for  the  performance  of  their  part 
of  the  agreement,  and  to  permit  them  or  those  claiming  under 
them,  now  to  set  up  the  defence  of  the  statute  in  bar  to  the 
specific  execution  of  the  contract,  would  be  a  fraud  upon  the 
appellee,  and  in  such  cases  courts  of  equity,  interposing  for 
the  prevention  of  frauds,  will  decree  the  specific  execution  of 
the  contracts,  regarding  such  cases  as  without  the  purview  and 
design  of  the  statute. 

And  upon  the  same  principle,  they  will  interfere  by  injunc- 
tion in  a  case  like  the  present,  to  restrain  a  plaintiff  from  en- 
forcing a  legal  right  against  all  equity  and  conscience.  Anoth- 
er objection  insisted  on  against  the  testimony,  is,  that  it  is  an 
attempt  to  establish  by  oral  proof,  a  promise  to  pay  the  debt 
of  another,  contrary  to  the  statute  of  frauds.  If  this  were  an 
effort  on  the  part  of  a  creditor,  seeking  to  charge  a  third  per- 
53  v.  10 
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son  with  a  debt  already  due  to  him  from  another,  there  might 
be  some  plausibility  in  the  argument. 

It  would  be  an  effort  to  establish  orally,  two  subsisting  li- 
abilities to  the  same  person,  for  the  same  debt;  which  is  clearly 
prohibited  by  the  statute.  But  such  is  not  the  design,  nor  the 
effect  of  the  testimony  offered  in  this  case.  It  is  a  new  and 
original  promise  to  a  debtor,  founded  (as  must  be  assumed  in 
this  aspect  of  the  case)  upon  a  full  consideration  to  discharge 
a  debt  due  by  such  debtor,  and  is  no  more  a  case  within  the 
statute,  than  it  would  have  been  if  the  promise  had  been,  in- 
stead of  paying  a  subsisting  debt,  to  pay  to  the  debtor  a  sum 
of  money  of  the  same  amount.. 

Much  has  been  said  in  relation  to  the  declarations  of  John 
R,  Jones,  touching  the  matter  in  dispute  in  this  cause.  'Tis 
true,  they  are  testimony;  no  exception  to  their  admissibility 
having  been  taken  in  the  county  court,  as  required  by  the  act 
of  1832.  But  when  discredited  by  the  answer  of  John  R. 
Jones,  which  is  competent  evidence  for  that  purpose,  they  are 
entitled  to  no  weight  or  consideration  in  the  determination  of 
the  case. 

Having  disposed  of  the  several  objections  raised  on  the  ev- 
idence in  the  cause,  we  will  now  proceed  to  consider  the  sev- 
eral legal  grounds,  which  have  been  urged  in  bar  to  the  relief 
sought  by  the  appellee.  And  first  in  its  order,  is  the  objec- 
tion to  the  jurisdiction  of  this  court;  the  equity,  it  is  alleged, 
upon  which  relief  is  sought  in  this  case,  being  a  complete  le- 
gal defence,  of  which  the  appellee  might  and  ought  to  have 
availed  himself  in  the  county  court  in  the  suit  upon  the  bond. 
To  this  objection  the  answer  is  natural  and  easy.  If  the  agree- 
ment were,  as  we  are  inclined  to  regard  it,  a  promise  on  the 
part  of  Jones  8f  Hardesty  to  pay  Lucy  Harwood's  bond  when 
it  became  due,  more  than  two  years  afterwards,  it  was,  as  con- 
tended by  the  appellants,  embraced  by  the  statute  of  frauds, 
and  therefore  void  at  law,  and  could  only  be  enforced  in  a 
court  of  equity  upon  the  principles  before  stated.  Upon  anoth- 
er ground  we  think  the  appellee  was  not  bound  to  have  made 
his  defence  at  law.     The  defence  rested  altogether  upon  mat- 
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ters  done  in  execution  of  an  express  trust,  where  the  effect  of 
trustee's  acts  mainly  depended  on  his  intention  in  doing  the 
acts.  In  such  a  case  we  think  the  appellee  was  not  bound 
(conceding  to  him  the  power  to  have  done  so)  to  have  made 
his  defence  at  law,  but  was  at  liberty  to  have  gone  for  redress 
into  a  court  of  equity,  where  he  might  purge  the  conscience 
of  the  trustee  in  relation  to  the  subjects  matter  in  controversy. 

The  next  reason  assigned  for  the  reversal  of  this  decree  is, 
that  the  promise  of  Jones  in  behalf  of  Jones  8f  Hardesty,  to 
pay  Lucy  Harwood's  bond,  is  a  nudum  pactum;  and  therefore, 
of  no  obligation  either  at  law  or  in  equity.  After  reading  the 
testimony,  it  is  difficult  to  conceive  upon  what  ground  such  a 
suggestion  could  have  been  made.  We  do  not  mean  to  dis- 
cuss the  question,  further  than  to  say,  that  the  consideration 
proved,  is  abundantly  sufficient  to  support  a  promise  at  law  or 
in  equity. 

The  decree  of  the  county  court,  it  is  said,  must  be  reversed 
on  account  of  the  variance  between  the  allegations  in  the  bill 
and  the  proofs  in  the  cause.  Whether  there  be  such  variance 
or  not,  we  have  deemed  it  unnecessary  to  inquire,  because,  ac- 
cording to  our  interpretation  of  the  5th  section  of  the  act  of 
1832,  ch.  302,  it  is  immaterial  whether  there  exist  such  vari- 
ance or  not;  no  exceptions  having  been  filed  in  the  court  be- 
low, either  to  the  admissibility  of  the  evidence,  or  the  suffi- 
ciency of  the  averments  of  the  bill,  the  complainant  is  enti- 
tled to  an  affirmance  of  the  decree  in  this  court,  if  warranted 
by  the  proof,  whether  his  allegata  and  probata  correspond  or 
not. 

In  behalf  of  the  appellant  Mayhew  it  is  insisted  that,  under 
the  act  of  1829,  ch.  51,  he  is  authorised  as  assignee  of  the 
bond,  to  sue  thereon  in  his  own  name,  and  consequently,  that 
he  took  the  bond  discharged  from  the  equity  interposed  by  the 
obligor  to  its  recovery.  Without  stopping  to  examine  how  far 
Mayhew  is  such  an  assignee,  as  under  the  act  of  1829  is  com- 
petent to  sue  in  his  own  name,  let  us  see  how  far,  under  the 
act  of  assembly,  his  rights  as  against  the  obligor  have  been 
protected  and  enlarged.     The  preamble  to  the  act,  as  well  as 
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the  enacting  clause,  shews  that  the  design  of  the  legislature 
was  no  further  to  extend  the  powers,  or  enlarge  the  rights,  of 
the  assignee,  than  to  enable  him  to  sue  in  his  own  name.  And 
the  saving  clause  reserves  to  the  obligor  or  debtor,  "all  such 
legal  or  equitable  defence,  as  might  or  could  have  been  had 
and  maintained  against  the  assignor  or  assignors,  at  the  time 
and  before  notice  of  such  assignment,  in  the  same  manner  and 
to  the  same  extent  as  if  no  such  assignment  had  been  made." 
We  think,  therefore,  that  this  act  of  assembly  does  not  impair 
or  change  the  rights,  either  legal  or  equitable,  of  the  obligor  or 
debtor,  whether  the  suit  be  instituted  in  the  name  of  the  as- 
signor or  assignee.  But  it  is  insisted  that  the  equitable  relief 
sought  by  the  appellee  in  this  case,  cannot  be  extended  to  him, 
because  Mayhew  the  assignee  is  a  bona  fide  purchaser  for  a 
valuable  consideration  without  notice.  The  assignee  before 
us,  stands  entitled  to  no  such  protection,  either  upon  princi- 
ples of  law  or  equity,  if  he  were  such  a  purchaser,  or  upon  the 
facts  in  the  cause  as  disclosed  by  the  record.  His  answer — 
the  only  evidence  upon  the  subject — demonstrates  that  he  nev- 
er purchased  the  bond ;  that  he  never  paid  or  advanced  one 
dollar  as  the  consideration  for  the  assignment;  on  the  contra- 
ry, that  it  was  placed  in  his  hands  for  collection,  and  that  when 
collected,  he  was  to  carry  the  proceeds  to  the  credit  of  a  debt 
antecedently  due  to  him  from  Jones  &>~  Hardesty.  Mayhew 
stands  before  the  court  clothed  with  none  of  the  attributes  of 
a  bona  fide  purchaser,  without  notice.  But  suppose  he  did — 
as  respects  the  equities  or  defences  of  the  appellee,  either  at 
law  or  equity,  his  condition  is  unchanged.  He  who  takes  an 
assignment  of  a  chose  in  action  not  negotiable,  takes  it  subject 
to  all  the  legal  and  equitable  defences  of  the  obligor  or  debtor, 
to  which  it  was  subject  in  the  hands  of  the  assignor.  If  he 
accepts  the  assignment  in  ignorance  of  their  existence,  with- 
out using  the  appropriate  means  of  acquiring  a  knowledge  of 
them,  the  consequences  are  the  merited  result  of  his  negli- 
gence. It  is  his  duty,  if  he  wishes  to  avoid  the  effects  of  se- 
cret equities,  to  seek  information  from  the  obligor  or  debtor, 
who,  if  he  withholds  it  when  properly  applied  to  for  its  disclo- 
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sure,  must  submit  to  the  consequences  which  are  visited  upon 
fraudulent  concealment. 

An  objection  has  been  raised  to  the  decree,  that  a  necessa- 
ry party  is  not  before  the  court;  that  the  administratrix  of 
Samuel  Jones  should  have  been  made  a  defendant.  We  think 
this  objection  furnishes  no  ground  for  the  reversal  of  the  de- 
cree of  the  county  court.  The  complainants  seek  no  decree, 
and,  according  to  the  proofs  in  the  cause,  could  obtain  none 
against  the  representatives  of  Samuel  Jones.  In  receiving  the 
assignment,  he  acted  for  and  in  behalf  of  Jones  Sf  Hardesty, 
and  was  in  effect  the  mere  instrument,  or  conduit,  through 
which  the  property  assigned  passed  to  them.  By  his  death 
all  the  partnership  property  and  responsibilities  of  the  firm, 
devolved  on  Hardesty,  as  the  surviving  partner,  who  is  bound 
for  the  performance  of  all  contracts  and  engagements  in  rela- 
tion to  the  partnership  business,  entered  into  by  his  deceased 
partner,  for  the  benefit  and  in  behalf  of  the  firm. 

The  various  legal  objections  to  the  decree  before  us  having 
been  examined,  we  must  now  see  how  far  the  proofs  in  the 
cause  entitle  the  appellee  to  the  relief  he  has  received  at  the 
hands  of  the  county  court.  Looking  to  the  bill  of  complaint 
and  the  answer  of  Mayhew,  and  the  uncontradicted  testimony 
of  the  witnesses,  William  Turnbull  and  Dennis  H.  Battee,  it 
satisfactorily  appears  to  this  court  that  Samuel  Jones  did,  for 
and  in  behalf  of  the  firm  of  Jones  fy  Hardesty,  for  a  valuable 
consideration,  moving  from  John  R.  Jones,  promise  to  pay  the 
bond  for  $2000,  to  Lucy  Harwood  at  its  maturity,  out  of  the 
funds  received  under  the  assignment  made  by  John  R.  Jones; 
and  that  in  the  event  of  the  insufficiency  of  those  funds  for  that 
purpose,  that  Joshua  Jones  should  contribute  to  its  payment  to 
the  amount  of  two  hundred  dollars.  It  does  not  sufficiently 
appear  by  the  proof  in  the  record,  that  an  adequate  amount  of 
the  funds  collected  under  the  assignment,  and  applicable  to 
the  payment  of  the  bond,  have  come  into  the  hands  of  Jones 
fy  Hardesty,  or  of  Hardesty  the  surviving  partner.  The  pro 
jorma  decree  of  the  county  court  is  therefore  erroneous  in  en- 
joining the  judgment  for  the  whole  amount.     The  perpetual 
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injunction  awarded  by  the  decree  of  the  county  court  should 
have  left  the  plaintiffs  at  liberty  to  issue  an  execution  on  the 
judgment,  for  the  sum  of  two  hundred  dollars,  with  interest 
thereon  from  the  day  when  the  bond  was  payable,  and  costs  of 
suit.  This  court  will  therefore  pass  a  decree  reversing  the 
pro  forma  decree  of  the  county  court,  but  without  costs,  and 
decreeing  a  perpetual  injunction  as  above  mentioned,  but 
without  costs  to  either  party. 

DECREE  REVERSED  IN  PART. 


The  Farmers  and  Mechanics'  Bank  of  Georgetown  vs. 
The  Planters'  Bank  of  Prince  George's  County. — 
December,  1839. 

The  exception  in  the  2nd  sec.  of  the  act  of  1715,  ch.  23,  exempting  from  the 
operation  of  the  act  of  limitations,  such  accounts  as  concerns  the  trade  or 
merchandize  between  merchant  and  merchant,  their  factors  and  servants, 
does  not  apply  to  transactions  between  banking  institutions. 

A  notification  by  a  bank  to  a  depositor,  that  his  claim  will  not  be  paid  on  de- 
mand at  the  counter,  dispenses  with  the  necessity  of  a  demand,  as  prelimi- 
nary to  the  right  to  sue,  and  from  that  time  the  act  of  limitations  begins 
to  run. 

Appeal  from  Prince  George's  County  Court. 

This  was  an  action  of  assumpsit,  brought  upon  the  15th  No- 
vember 1834,  by  the  appellants  against  the  appellees.  It  had 
been  before  this  court  at  June  term  1837,  and  will  be  found 
reported  in  8th  Gill  fy  Johnson,  449. 

The  plaintiffs  declared  upon  an  indebtedness  for  sundry 
matters  and  things  properly  chargeable  in  account;  money 
paid,  laid  out  and  expended,  lent  and  advanced,  and  upon  an 
accounting  together;  and  the  parties  filed  the  following  agree- 
ment, for  the  purpose  of  making  up  the  issues  in  the  cause, 
viz: 

To  the  several  counts  of  the  plaintiff's  nar,  the  defendant 
pleads, — 1st.  Non  assumpsit.    2nd.  Non  assumpsit  infra  tres 
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annos, — and  3rd.  Actio  non  accrevit  infra  tres  annos.  To  the 
two  last  pleas. as  applied  to  the  first  count  of  the  plaintiff's 
declaration,  the  plaintiff  replies,  the  saving  in  the  statute  of 
limitations  of  accounts,  concerning  the  trade  or  merchandize 
between  merchant  and  merchant,  their  factors  and  servants, 
which  are  not  residents  within  this  province. 

To  this  replication  the  defendant  rejoins,  1st.  That  the 
plaintiff  and  defendant  were  not  merchants  within  the  meaning 
of  the  said  statute;  and  2nd.  That  the  dealings  between  the 
said  parties  do  not  concern  the  trade  or  merchandize  between 
merchant  and  merchant,  within  the  meaning  of  the  statute. 
And  the  plaintiff  files  the  general  surrejoinder  and  issue  thereon* 

To  the  defendant's  second  and  third  pleas  as  applied  to  the 
second  and  third  counts  of  the  plaintiff's  nar,  the  plaintiff  en- 
ters the  general  replication  and  thereupon  issue. 

To  the  defendant's  first  plea,  the  general  replication  and 
issue.  Pleadings  admitted  in  short,  and  errors  of  form  waiv- 
ed, and  leave  given  to  amend. 

In  this  case  it  is  agreed,  that  all  errors  in  pleading  on  both 
sides  be  released.  The  plaintiffs  then  in  support  of  the  issues- 
joined  on  their  part,  proved  to  the  jury,  that  a  law  passed  the 
Congress  of  the  United  States,  which  it  is  agreed  may  be  read 
from  the  printed  statute  book,  incorporating  the  plaintiffs  as  a 
banking  institution  in  the  District  of  Columbia,  and  which  is 
now  in  force  by  continuing  laws — That  the  defendants  during 
the  period  hereinafter  referred  to,  were  a  banking  institution 
in  the  State  of  Maryland,  doing  business  as  such  under  a  law 
of  Maryland,  which  it  is  also  agreed  may  be  read  from  the 
printed  statute  book — that  from  the  year  1821  to  1829,  there 
were  dealings  between  the  parties  in  their  capacity  of  banks, 
consisting  of  mutual  remittances  by  each,  of  checks,  notes  and 
drafts  sent  for  collection,  the  proceeds  of  which,  when  paid, 
were  to  be  placed  in  their  respective  books  to  the  credit  of  the 
party  sending,  as  current  deposites.  It  was  then  proved,  that 
in  the  usual  case  of  deposites  made  by  private  individuals,  they 
were  payable  only  at  the  counter  of  the  bank,  and  that  such 
was  considered  the  right  of  banks  receiving  notes,  drafts  and 
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checks  from  other  banks  for  collection,  it  being  the  right  of 
the  bank  holding  the  funds  of  the  other,  to  pay  them  only  at 
her  counter,  but  that  the  practice  of  banks  reciprocally  receiv- 
ing and  remitting  drafts,  &c,  for  collection,  was  not  the  same 
as  that  which  generally  governed,  in  the  case  of  private  de- 
positors and  banks,  because  between  the  latter  it  was  not  usual 
to  have  mutual  accounts,  but  that  in  the  case  of  banks  so  deal- 
ing together,  balances  accruing  the  one  way  or  the  other,  were 
generally  paid  by  voluntary  remittances  from  the  debtor  bank 
to  the  creditor  bank,  or  remittances  made  upon  request  of  the 
creditor  bank,  when  such  course  was  found  convenient  to  the 
bank  holding  the  deposites.  And  it  was  further  proved,  that 
in  the  case  of  the  plaintiffs  and  defendants,  and  in  the  course 
of  their  aforesaid  dealings,  no  demand  had  ever  been  made 
by  either  at  the  counter  of  the  other,  although  the  defendants 
had  in  numerous  instances  drawn  checks  on  the  plaintiffs  for 
balances  due  them,  and  the  plaintiffs  in  some  few  instances 
had  drawn  checks  on  the  defendants,  which  checks  on  either 
side,  were  presented  by  the  party  holding  them,  at  the  counter 
of  the  bank  on  which  they  were  drawn,  and  were  there  paid. 
And  it  was  further  proved,  that  in  the  dealings  between  banks, 
the  right  to  pay  elsewhere  than  at  the  counter  of  the  bank  was 
never  claimed  as  a  matter  of  right.  It  was  further  proved, 
that  in  the  case  of  private  depositors  and  banks,  the  latter 
sometimes,  at  the  request  of  the  depositor,  made  payments 
elsewhere  than  at  their  counter.  The  defendants  then  proved, 
that  in  August,  1829,  all  dealings  between  the  parties  termi- 
nated, and  that  from  that  time  to  the  present,  there  has  been 
no  acknowledgment  of  indebtedness  by  the  defendants  to  the 
plaintiffs;  that  on  the  10th  of  August  1829,  the  defendants 
suspended  specie  payments,  and  discontinued  banking  opera- 
tions, except  so  far  as  was  necessary  for  the  winding  up  of 
their  old  business;  that  on  the  said  10th  August,  1829,  the  de- 
fendants adopted  the  following  preamble  and  resolutions,  an- 
nouncing the  fact  of  such  suspension  to  the  public. 

"Whereas,  the  very  general  prevalence  of  reports  injurious 
to  the  credit  of  this  institution,  have  produced  such  an  effect 
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upon  its  circulation,  and  such  an  incessant  demand  for  specie, 
that  in  the  opinion  of  the  board  it  has  become  necessary,  at 
least  for  a  period,  to  suspend  the  redemption  of  its  paper.  In 
adopting  this  course,  the  board  of  directors  consider  it  their 
duty  to  assure  the  creditors  of  the  institution,  that  the  funds  of 
the  bank  are  in  their  opinion  abundantly  sufficient  to  discharge 
all  its  obligations  as  soon  as  the  same  can  be  made  available, 
and  they  also  are  justified  in  the  belief,  that  the  period  when 
this  can  be  effected  is  not  far  distant;  the  board  likewise  make 
known  to  the  stockholders  that,  as  far  as  they  can  at  this  time 
determine  the  situation  of  the  bank,  they  entertain  a  decided 
conviction  that  there  will  not  be  ultimately  a  considerable  loss; 
indeed  they  are  persuaded  there  will  be  none,  because  it  is  not 
believed  that  the  amount  of  bad  debts  will  more  than  equal 
the  surplus  profits;  therefore,  whilst  they  earnestly  advise  the 
bill  holders  and  depositors  to  submit  to  no  sacrifice,  they  feel 
themselves  perfectly  warranted  in  holding  out  to  the  stockhold- 
ers the  prospect  of  full  indemnity.  It  is  in  contemplation  to 
appoint  a  committee  to  investigate  carefully  the  affairs  of  the 
bank,  and  when  the  same  shall  be  completed,  a  full  exposition 
of  its  affairs  will  be  laid  before  the  public ;  Therefore,  resolv- 
ed, that  until  further  notice,  the  paper  of  the  Planters'  Bank  of 
Prince  George's  County  will  not  be  redeemed,  and  that  the 
president  cause  this  preamble  and  resolution  to  be  communi- 
cated to  the  public,  by  inserting  a  copy  in  one  or  more  news- 
papers in  the  District  of  Columbia  and  the  cities  of  Baltimore 
and  Annapolis,  and  putting  the  same  at  the  door  of  the  bank- 
ing house." 

And  that  in  said  month  of  August,  1829.  the  said  preamble 
and  resolutions  were  known  to  the  president  and  cashier  of  the 
plaintiffs,  and  that  the  National  Intelligencer,  a  public  journal 
printed  in  the  District  of  Columbia,  in  which  the  same  were 
published  in  said  month  of  August,  1829,  was  at  that  time 
taken  by  the  plaintiffs.  It  was  further  proved  on  the  part  of 
the  plaintiffs,  that  the  balance  due  from  the  defendants  to  the 
plaintiffs  in  said  month  of  August,  1829,  resulting  from  the 
aforesaid  dealings,  was,  according  to  the  proof  offered  by  the 
54  v.  10 
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plaintiffs,  the  sum  of  dollars,  and  there  was  no  evi- 

dence that  the  same  has  been  paid,  though  no  debt  of  any 
amount  appeared  upon  the  books  of  the  defendants  to  be  due 
to  the  plaintiffs.  And  thereupon  the  defendants  prayed  the 
court  to  instruct  the  jury,  that  upon  the  preceding  evidence,  if 
believed  by  the  jury,  the  plea  of  the  statute  of  limitations  is  a 
bar  to  the  plaintiff's  right  to  recover  in  this  action  upon  the 
second  and  third  counts  of  the  plaintiff's  declaration ;  and  that 
the  verdict  upon  the  issues  joined  upon  the  pleas  to  these 
counts,  must  be  for  the  defendants, — which  instructions  the 
court  (Stephen,  J.,  Dorsey  and  Key,  A.  J.)  gave,  and  the 
plaintiffs  excepted. 

2nd.  After  the  preceding  evidence  had  gone  to  the  jury,, 
and  which  is  by  agreement  made  a  part  of  this  bill  of  excep- 
tions, the  plaintiffs  offered  to  read  in  evidence  to  the  jury  the 
following  official  letter  of  the  defendants,  addressed  and  sent  on 
or  about  its  date  to  the  Union  Bank  of  Georgetown,  but  never 
communicated  to  the  plaintiffs  until  after  the  institution  of  this 
suit,  for  the  purpose  of  explaining  the  aforegoing  preamble 
and  resolution,  and  of  showing  that  it  was  the  intention  of  the 
defendants,  in  the  preamble  and  resolution,  to  limit  its  suspen- 
sion of  specie  payments  to  the  holders  of  its  paper,  and  not  to 
extend  the  same  to  its  depositors. 

Planters*  Bank  of  Prince  George's  County, 

August  25th,  1829. 

Dear  Sir, — Your  two  letters  of  the  22nd  were  received  by 
the  mail  yesterday,  and  one  enclosing  a  copy  of  your  account, 
showing  a  balance  in  your  favor  of  $792.02.  The  only  note 
for  collection  deposited  by  you,  and  not  over  due  is  Sasscer's, 
due  7-10  September,  and  this  you  had  better  direct  to  be  re- 
turned to  you,  for  he  may  insist  upon  paying  it  in  the  paper  of 
this  bank,  which  I  am  not  prepared  to  say  he  would  not  have 
a  right  to  do.  Ray's  draft  on  J.  A.  Magruder  is  not  paid. 
Our  board  has  come  to  a  determination  to  make  no  distinction 
between  depositors  or  bill  holders  under  any  circumstances. 
The  paper  which  you  hold  I  would  advise  you  to  deposite, 
and  take  a  certificate  for  it.     Your  account  shall  be  examined 
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and  adjusted  as  speedily  as  possible.     At  present  we  are  very 
much  engaged. 

In  haste,  dear  sir,  yours,  very  respectfully, 

J.  R.  MAGRUDER,  Prest. 

And  further  offered  to  prove  for  the  same  purpose,  that  in 
the  practice  and  usages  of  banks,  discriminations  as  to  the 
mode  of  payment  between  depositors  and  holders  of  bank  pa- 
per, are  sometimes  recognized  and  admitted;  but  the  court 
refused  to  admit  such  evidence  to  go  to  the  jury  for  the  pur- 
pose aforesaid;  to  which  refusal  the  plaintiffs  excepted. 

3rd  Exception.  After  the  evidence  offered  or  proposed  to  be 
offered  by  the  plaintiffs  and  defendants,  as  contained  in  the 
preceding  bills  of  exceptions,  which  it  is  agreed  shall  be  in- 
corporated in  the  present  bill  of  exceptions,  the  plaintiffs  fur- 
ther offered  in  evidence  the  charters  of  the  plaintiffs  and  defen- 
dants (agreed  to  be  read  in  evidence  as  provided  in  the  former 
bills  of  exceptions)  and  further  proved  to  the  jury,  that  the 
plaintiffs  and  defendants  had  exercised  all  the  powers  confer- 
red on  them  by  said  charters,  from  the  dates  thereof  until  the 
10th  of  August  1829,  when  the  defendants  suspended  specie 
payments  and  discontinued  banking  operations,  as  stated  in 
the  preceding  bills  of  exceDtions,  and  that  the  mutual  remit- 
tances of  the  plaintiffs  and  defendants  consisted  of  notes  and 
checks  and  drafts,  sometimes  drawn  on  the  party  to  whom  the 
jemittances  were  made,  and  sometimes  on  other  parties,  and 
that  the  debits  in  the  accounts  of  each  party  consisted  in  part 
of  drafts  on  such  party,  drawn  by  the  other  party  and  passed 
to  third  persons,  and  that  from  said  mutual  dealings  and  ac- 
counts, there  results  a  balance  due  the  plaintiffs  on  the  10th  of 
August  1829,  and  yet  unpaid,  of  $2,308.69.  And  thereupon 
the  plaintiffs  prayed  the  court  to  instruct  the  jury,  that  if  they 
believe  the  evidence  aforesaid,  then  the  plea  of  the  statute  of 
limitations  is  not  a  bar  to  the  recovery  of  the  plaintiffs  on  the 
first  count  of  its  declaration, — which  instruction  the  court  re- 
fused to  give ;  to  which  refusal  the  plaintiffs  excepted. 

The  jury  found  a  verdict  for  the  defendants,  and  the  plain- 
tiffs below  brought  this  appeal. 
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The  cause  was  submitted  on  written  arguments  to  Buchan- 
an, C.  J.,  Archer,  Dorsey,  Chambers,  and  Spence,  J. 

C.  Cox  for  the  appellants. 

This  cause  has  heretofore  been  before  the  court  at  June 
term  1837,  on  the  appeal  of  the  present  appellee,  the  defen- 
dant below.  On  that  occasion,  the  judgment  below  was  re- 
versed, and  the  cause  was  remanded  under  a  procedendo. 

The  case  presented  is  that  of  mutual  dealings,  in  the  usual 
course  of  banking,  between  the  present  appellant,  a  foreign 
banking  corporation,  and  the  appellee,  a  domestic  corporation, 
during  several  years,  extending  down  to  some  time  in  the  year 
1829,  and  resulting  in  a  balance  in  favor  of  the  appellant  of 
several  thousand  dollars.  The  action  of  the  appellant  was 
brought  in  the  year  1834,  and  the  appellee  insists,  by  several 
pleas,  on  the  statute  of  limitations  as  a  defence.  To  these 
pleas,  so  far  as  made  to  the  first  count  of  the  appellant's  nar, 
there  is  a  replication  of  the  saving  in  the  statute  in  favor  of 
such  accounts  as  concern  merchant  and  merchant,  who  are 
not  residents,  and  issue  is  joined  thereon:  as  to  the  other 
counts,  issues  are  taken  on  the  pleas. 

The  first  and  second  exceptions  presented  by  the  record  are 
on  these  latter  issues,  and  may  be  considered  together.  Ac- 
cording to  the  ruling  of  this  court  on  the  former  appeal,  the 
present  appellant's  case  was  defective  in  not  showing  the  gen- 
eral usage  and  understanding  of  banks — that  current  deposites 
are  only  payable  of  right,  in  the  absence  of  special  stipula- 
tions to  the  contrary,  at  the  counter  of  the  depository.  That 
defect,  it  will  be  seen,  has  been  fully  supplied  in  the  present 
record.  And  a  case  is  made  out  under  the  ruling  of  this  court, 
entitling  the  appellant  to  recover,  unless  the  appellee  can  dis- 
charge itself  by  showing  a  legal  demand  made  by  appellant, 
and  a  refusal  by  the  appellee,  to  pay,  more  than  three  years 
before  the  institution  of  this  suit,  or  circumstances  dispensing 
with  such  demand.  And  this  court  having  ruled  that  notice 
to  the  appellant,  by  the  appellee,  that  payment  would  not  be 
made  on  demand,  is  a  circumstance  dispensing  with  such  de- 
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inand, — the  appellee  successfully  insisted  in  the  court  below, 
on  the  second  trial  had  there,  on  a  certain  preamble  and  reso- 
lution of  appellee  of  August  10th,  1829,  admitted  to  have  been 
communicated  about  the  time  of  their  date  to  the  president  and 
cashier  of  the  appellant,  as  conclusive  of  such  notice.  This 
forms  the  ground  of  the  appellant's  first  exception. 

It  will  be  seen  by  the  preamble  and  resolution  which  are  in- 
corporated- in  the  record,  that  the  pressure  upon  the  appellee 
at  the  time  was  exclusively  from  its  note  or  bill  holders,  and 
that  these  alone  are  covered  by  the  terms  of  the  resolution. 
No  pressure  from  depositors  is  intimated,  and  it  is  clear  that 
their  case  was  excluded  either  purposely,  or  through  inadver- 
tence, as  not  being  brought  to  the  attention  of  the  board  when 
framing  the  preamble  and  resolution;  and  the  former  cause 
might  well  be  supposed,  as  discriminations  in  favor  of  depo- 
sitors over  bill  holders  are  founded  on  equity  and  reason. 

The  appellant,  on  the  opinion  of  the  county  court  embodied 
in  the  first  exception,  offered  evidence  furnished  by  the  appel- 
lee explanatory  of  the  preamble  and  resolution,  showing  that 
the  appellee  did  not  consider  them  as  extending  to  depositors, 
and  passed  a  subsequent  order,  not  communicated  to  the  ap- 
pellant, embracing  their  case;  (see  the  official  letter  of  the  ap- 
pellee to  the  Union  Bank  of  Georgetown,  of  August  25, 1829, 
set  forth  in  the  record;)  and  also  offered  parol  evidence  to  show 
that  such  discriminations  between  bill  holders  and  depositors 
are  recognized  in  the  practice  of  banks.  The  court  refused  to 
admit  any  of  this  explanatory  evidence,  and  this  forms  the 
ground  of  the  second  exception. 

The  appellee  seeks,  by  a  broad  construction  of  the  pream- 
ble and  resolution,  extending  it  beyond  its  terms  or  intention, 
to  sustain  an  odious  and  unconscionable  defence  against  the 
claim  of  the  appellant.  Well  established  principles  require 
that  in  such  cases  the  meaning  and  intention  of  the  appellee 
be  expressed  by  the  clearest  terms;  that  it  derive  no  advan- 
tage from  its  own  ambiguity  of  expression,  and  that  the  nar- 
rowest construction  be  given  to  its  language.  Applying  this 
test,  the  appellant  relies  on  the  terms  of  the  preamble  and  re- 
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solution,  which  exclude  the  case  of  depositors,  as  an  answer  to 
the  pretension  of  the  appellee;  and  in  so  far  as  foreign  aid  is 
admissible  in  the  construction  of  the  preamble  and  resolution, 
this  answer  is  sustained  by  the  evidence  offered  of  the  usage 
of  banks,  and  by  the  direct  admission  of  the  appellee  in  the 
letter  of  August  25,  1829,  referred  to.  It  would  surely  be  to 
mete  a  harsh  measure  of  justice  to  the  appellant,  to  bar  its  just 
claim  by  a  broad  construction  of  the  act  of  the  appellee  in  the 
preamble  and  resolution,  palpably  against  the  meaning  and 
contemplation  of  this  party  at  the  time. 

The  third  bill  of  exceptions  presents  to  the  court  the  ques- 
tion, whether  the  appellant  is  not  entitled  to  the  saving  in  the 
statute  of  limitations,  1715,  ch.  23,  sec.  2,  in  favor  of  such 
accounts  "as  concern  the  trade  or  merchandize  between  mer- 
chant and  merchant  which  are  not  residents  within  this  pro- 
vince." The  character  of  the  accounts,  within  the  acknow- 
ledged and  express  powers  of  the  parties,  comes  within  the 
exception.  Richardson  and  al.  vs.  Bradshaw  and  al.,  1  Atk. 
128.  Hankey  vs.  Jones,  Courp.  746,  751;  and  so  with  the  cha- 
racters of  the  parties,  one  being  a  domestic  and  the  other  a 
foreign  corporation.     Bond  and  al.  vs.  Jay,  7  Cranch,  350. 

J.  Johnson  and  T.  G.  Pratt  for  the  appellees. 

This  cause  now  comes  before  the  court  upon  the  appeal  of 
the  plaintiff,  (the  present  appellant.)  "When  before,  in  this 
court,  it  was  brought  here  by  the  defendant,  (the  appellee,) 
and  will  be  found  reported  in  8  Gill  Sf  Johns.,  449. 

The  declaration  contains  three  counts :  1st.  For  matters  and 
articles  properly  chargeable  in  account;  2d.  For  money  paid, 
laid  out  and  expended,  and  for  money  had  and  received;  and 
3d.  On  an  insimul  computassent.  To  this  declaration  the  de- 
fendant pleaded  non  assumpsit  and  limitations,  in  both  forms; 
and  issues  were  joined  upon  these  pleas. 

At  the  second  trial,  the  pleadings  wrere  by  agreement 
amended. 

According  to  this  agreement,  the  defendant  pleaded  the  same 
pleas  to  the  nar,  which  remained  the  same  as  before,  that  is: 
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1st.  Non  assumpsit;  2d.  Non  assumpsit  infra  tres  annos;  and 
3d.  Actio  non  accrevit,  &c.  To  the  pleas  of  limitations  as 
applied  to  the  plaintiff's  first  count,  that  is:  the  count  format- 
ters and  articles,  the  plaintiff  replied,  the  savings  in  favor  of 
merchants'  accounts.  The  defendant  rejoined,  denying  the 
truth  of  the  plea,  and  the  issue  was  thereupon  joined.  To  the 
pleas  of  limitations,  with  reference  to  the  plaintiff's  second 
and  third  counts,  that  is:  the  money  and  insimul  computassent 
counts,  the  plaintiff  took  issue;  and  issue  was  also  joined  upon 
the  plea  of  non  assumpsit.    The  verdict  was  for  the  defendant. 

Three  exceptions  were  taken  at  the  trial  by  the  plaintiff's 
counsel,  upon  which,  in  his  written  argument,  he  makes  three 
questions  here. 

The  first  is,  that  the  preamble  and  resolution  of  the  10th  of 
August,  1829,  offered  in  evidence  by  the  defendant,  applies 
exclusively  to  bill  or  note  holders,  and  not  to  depositors. 

2d.  That  a  letter  of  the  defendant,  written  to  a  different  par- 
ty, on  the  25th  of  the  same  month,  and  year,  was  admissible 
as  explanatory  of  the  intention  of  the  defendant,  in  adopting 
the  said  preamble  and  resolution.     And, 

3d.  That  conceding  both  these  questions  to  be  against  him, 
he  is  entitled  to  a  reversal  of  the  judgment;  because  these  two- 
parties  are  merchants,  and  the  dealings  between  them  concern 
the  trade  of  merchandize,  within  the  meaning  of  the  act  of 
1815,  chap.  23,  sec.  2. 

These  three  questions  will  be  briefly  discussed,  in  the  order 
in  which  the  appellant's  counsel  has  presented  them. 

The  writ  in  this  case  was  issued  on  the  15th  November, 
1834;  and  the  first  exception  shows,  that  "all  dealings  between 
the  parties  terminated  in  August,  1829,"  from  which  time, 
there  had  been  no  acknowledgment  or  promise,  in  any  shape 
or  way,  to  take  the  case  out  of  the  statute.  The  claim,  there- 
fore, is  clearly  barred  by  the  statute,  unless  there  is  something 
in  the  nature  of  the  dealings  between  the  parties,  to  obviate 
that  effect. 

It  may  be  admitted  that  the  judgment  in  the  first  trial  was 
reversed,  because  there  was  no  evidence  of  the  usage  that, 
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current  deposites  in  a  bank,  are  only  to  be  paid  upon  demand 
at  the  counter,  and  that  the  proceeds  of  notes  and  drafts  de- 
posited by  one  bank  in  another  for  collection,  are  payable  in 
the  same  way. 

The  appellant  supposes  he  has  now  supplied  that  proof,  and 
that  therefore,  his  case  is  clear  of  that  difficulty.  Tt  may  be 
well  doubted  whether  he  has  yet  succeeded  in  establishing 
such  an  usage  in  regard  to  the  dealings  of  bank  with  bank. 
The  proof  certainly  shows,  that  with  respect  to  deposites  made 
by  individuals  with  b.tnks,  payment  is  only  to  be  made  at  the 
counter:  but  it  also  shows,  as  a  part  of  the  plaintiff's  own 
proof,  that  "the  practice  of  banks,  reciprocally  receiving  and 
remitting  drafts,  &c.  for  collection,  was  not  the  same  as  that 
which  generally  prevailed  in  the  case  of  private  depositors  and 
banks." 

"That  in  the  case  of  banks  so  dealing  together,  balances 
accruing  the  one  way  or  the  other,  were  generally  paid  by  vol- 
untary remittances  from  the  debtor  bank  to  the  creditor  bank, 
or  remittances  made  upon  the  request  of  the  creditor  bank." 
&c. 

The  appellees,  therefore,  contend  that  the  plaintiff  has  not 
shown  such  a  "well  known  and  recognized  usage,"  with  re- 
gard to  the  mutual  dealings  of  banks,  as  is  required  by  the 
opinion  formerly  pronounced  by  this  court,  to  extricate  their 
case  from  the  operation  of  the  statute. 

But  suppose  he  has  done  so,  the  judgment  must  still  be 
affirmed. 

This  court  in  deciding  the  case  before,  at  page  467  of  the 
book,  8  Gill  Sf  Johns.,  say,  that  admitting  the  existence  of  the 
usage,  limitations  would  not  commence  running,  unless  the 
payment  of  the  plaintiff's  claim  had  been  refused,  or  some  act 
had  been  done  by  the  defendants,  (a  knowledge  of  which  is 
brought  home  to  the  plaintiff)  dispensing  with  the  necessity  of 
a  demand  at  the  counter  of  the  bank;  and  that  such  dispensa- 
tion is  abundantly  furnished  by  the  acts  of  the  defendant,  of 
the  10th  of  August  1829.     These  acts  of  the  10th  of  August 
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1829,  was  the  suspension  of  specie  payments,  and  discontinu- 
ance of  banking  operations. 

And  the  court  only  denied  full  effect  to  these  acts,  because 
they  say  the  proof  of  their  having  been  brought  home  to  the 
plaintiff's  knowledge,  was  not  of  that  conclusive  character  as 
would  warrant  the  court  in  assuming  the  fact,  without  the  in- 
tervention of  the  jury. 

In  the  present  case,  however,  there  is  no  room  for  doubt 
upon  this  subject,  as  the  exception  states  that  the  preamble 
and  resolution  announcing  the  facts  to  the  public,  "were  known 
to  the  president  and  cashier  of  the  plaintiffs  in  August  1839," 
and  published  in  the  District  at  that  time,  in  a  paper  taken  by 
the  plaintiffs. 

The  fact  of  knowledge  is  thus  brought  home  to  the  plain- 
tiffs more  than  five  years  before  suit  brought,  and  this  court, 
having  already  said,  that  such  fact  dispensed  with  a  demand 
at  the  counter  of  the  defendant,  and  exposed  the  claim  to  the 
operation  of  the  statute,  one  would  have  thought  that  the 
question  was  no  longer  an  open  one. 

But  the  counsel  for  the  appellant  insists  that,  his  case  is  not 
concluded,  because  he  says,  the  preamble  and  resolution,  in 
which  the  defendants  announced  their  failure,  had  respect  only 
to  the  holders  of  their  notes,  and  not  to  their  depositors. 
But  is  this  the  fair  construction  of  the  papers  in  question? 
The  preamble  states,  that  the  reports  which  were  in  circu- 
lation, injurious  to  the  credit  of  the  bank,  have  produced  such 
an  effect  upon  its  circulation,  and  such  demands  for  specie — 
of  course  from  both  depositors  and  note  holders.  It  further 
says,  that  the  funds  of  the  bank,  in  the  opinion  of  the  board, 
are  sufficient  to  discharge  all  its  obligations  as  soon  as  the  same 
can  be  made  available. 

The  terms,  l(all  its  obligations,"  of  course  includes  deposi- 
tors, and  the  assurance  to  them,  as  well  as  to  the  other  credi- 
tors of  the  bank,  that  their  claims  shall  be  paid  as  soon  as  the 
funds  of  the  latter  can  be  made  available,  was  giving  them 
distinctly  to  understand  that  their  claims  could  not  be  paid  at 
that  time.  Was  not  the  declaration  that  they  should  be  paid 
55  v.10 
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thereafter,  equivalent  to  telling  them  that  they  could  not  be 
paid  at  that  time,  and  consequently  that  they  need  not  prefer 
their  demands  at  the  counter  of  the  bank? 

There  are  other  terms  in  this  preamble,  however,  which  put 
this  matter  at  rest.  The  directors,  in  speaking  of  the  ultimate 
ability  of  the  institution  to  pay  its  debts,  &c,  use  this  lan- 
guage— "Whilst  they  earnestly  advise  the  bill  holders  and  de- 
positors to  submit  to  no  sacrifice"  fyc. 

Now,  why  urge  depositors  to  submit  to  no  sacrifice,  if  the 
bank  was  in  a  condition  to  pay  them  on  demand?  Was  it 
not  in  effect,  if  not  in  terms,  telling  them,  you  cannot  be  paid 
now,  and  of  course,  a  demand  at  our  counter  will  be  fruitless? 

The  resolution  which  follows  this  preamble  is  to  be  con- 
strued with  reference  to  it,  and  when  so  construed,  amounts  to 
an  annunciation  to  all  the  creditors  of  the  bank,  of  every  de- 
scription, that  the  latter  would  not,  or  could  not,  at  that  time 
pay  them. 

But  this  question  is  res  adjudicata,  and  no  longer  open  for 
discussion. 

Upon  recurring  to  the  2d  exception  in  the  former  report  of 
this  case,  at  page  454,  the  court  will  find  that  this  very  pre- 
amble and  resolution  is  the  evidence,  and  the  only  evidence, 
offered  by  the  defendants,  to  dispense  with  the  necessity  of  de- 
mand, and  refusal  to  pay  the  plaintiff's  claim,  supposing  such 
demand  and  refusal  to  be  necessary  to  the  defence  of  limita- 
tions. And  they  will  further  find,  by  looking  at  the  1st  ex- 
ception, page  450,  that  the  plaintiffs  at  that  trial,  as  in  this, 
claimed  as  depositors,  and  not  as  note  holders — And  yet  the 
court,  in  expressing  their  opinion  upon  the  2nd  exception,  say, 
that  this  very  evidence,  the  preamble  and  resolution  (if  known 
to  the  plaintiff)  would  abundantly  dispense  with  the  necessity 
of  a  demand  and  refusal  "at  the  counter  of  the  Planters'  Bank." 

The  proof  of  both  plaintiff  and  defendant  upon  the  last  trial 
of  this  cause  is  precisely  what  it  was  upon  the  first.  The  court 
in  deciding  the  first  say,  that  all  that  was  necessary  to  render 
the  defence  of  limitations  available,  was  the  bringing  the  proof 
home  to  the  knowledge  of  the  plaintiffs ;  and  yet  the  plaintiffs' 
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counsel  now  says,  that  that  proof  applied  not  to  them,  but  to 
another  class  of  creditors. 

It  is  confidently  submitted  that  upon  this  point  the  judgment 
will  not  be  reversed. 

Before  leaving  it,  however,  it  may  be  well  to  refer  to  the  case 
of  Green  vs.  Johnson,  3  Gill  fy  John.  394,  as  an  answer  to 
what  is  said  about  the  harsh  character  of  the  defence. 

,This  court  in  the  case  referred  to,  speak  of  the  act  of  limi- 
tations as  "a  statute  of  repose,"  and  declare  their  determi- 
nation not  to  fritter  it  away  by  judicial  refinements  and  subtle 
exceptions. 

2.  The  second  question  relates  to  the  admissibility  of  the 
letter  of  the  25th  August,  1829,  written  by  the  defendants  to 
the  Union  Bank  of  Georgetown,  and  to  certain  parol  proof 
offered  for  the  purpose  "of  explaining  the  aforegoing  pream- 
ble and  resolution,"  contained  in  the  first  exception,  and  of 
showing  what  was  the  intention  of  the  defendants  in  adopting 
and  publishing  those  papers. 

The  plaintiff  insists  that  he  had  a  right  to  offer  this  evidence 
for  the  purpose  of  explaining  the  written  preamble  and  resolution 
in  which  the  defendants  announced  to  the  public  the  fact  of 
their  suspension. 

Now  if  there  be  any  ambiguity  in  this  preamble  and  resolu- 
tion, it  is  unquestionably  a  patent,  and  not  a  latent  one,  and 
the  rule  is  settled  beyond  all  controversy,  that  parol  or  extrin- 
sic evidence  is  not  admissible  to  explain  an  ambiguity  appa- 
rent upon  the  face  of  the  instrument.  2  Stark.  Ev.  546,  547. 
Phillip's  Ev.  497. 

And  this  court,  in  the  case  of  McCreary  vs.  McCremy,  5  G. 
#  J.  157,  adopting  the  language  of  3  Stark.  1017, 1050,  say, 
that  though  it  may  be  shown  by  parol  that  a  contract  was  made, 
wholly  collateral  to,  and  distinct  from  a  written  one,  such  evi- 
dence cannot  be  used  to  vary  the  terms  of  the  written  instru- 
ment. 

But  independently  of  this  objection,  the  proof  offered  can 
have  no  influence  upon  the  decision  of  the  cause. 

The  exception  shows  that  the  letter  proposed  to  be  read, 
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was  not  seen  by  the  plaintiffs  until  after  the  commencement  of 
this  suit.  So  far,  therefore,  as  the  plaintiffs  are  concerned,  the 
preamble  and  resolution  are  to  be  construed  with  reference  to 
their  own  terras  alone,  and  if  according  to  the  fair  interpreta^- 
tion  of  these  terms,  a  knowledge  of  which  is  brought  home  to 
the  plaintiffs  more  than  five  years  before  suit  brought,  they 
were  advised  that  their  claim  upon  the  defendants  would  not 
be  paid  if  demanded  at  the  counter,  they  are  barred,  accor- 
ding to  the  express  decision  of  this  court  at  the  former  trial. 

But  there  is  a  further  objection  to  the  admissibility  of  the 
proof,  which  would  seem  to  be  insuperable. 

The  letter  and  the  parol  proof  were  offered  together,  and  for 
the  same  purpose,  to  explain  the  preamble  and  resolution.  The 
court  was  not  asked  to  discriminate,  and  to  let  in  either  the 
one  or  the  other,  but  the  offer  was  of  both  together,  and  for 
the  same  identical  purpose.  If,  therefore,  either  was  inadmis- 
sible, the  court  did  right  in  rejecting  both;  and  the  exception 
was  taken  to  the  court's  refusal  to  admit  both,  and  not  to  their 
refusal  to  admit  either.  Now  the  parol  proof  has  reference  to 
the  practice  and  usages  of  banks,  and  this  was  offered  to  show 
what  the  Planters'  Bank  meant  by  a  publication,  in  which  they 
announce  their  inability  to  meet  their  banking  obligations,  and 
a  discontinuance  of  all  banking  operations.  Suppose,  how- 
ever, the  letter  is  admissible,  the  effect  of  it  is  to  strengthen 
our  interpretation  of  the  preamble  and  resolution,  and  to  show 
that  they  were  intended  to  embrace  both  note  holders  and  de- 
positors. 

This  letter  was  written  on  the  25th  August,  1829,  fifteen 
days  after  the  adoption  of,  and  publication  of  the  preamble 
and  resolution.  The  president  of  the  Planters'  Bank,  in  this 
letter,  says,  "  our  board  has  come  to  a  determination  to  make 
no  distinction  between  depositors  and  bill  holders,  under  any 
circumstances." 

The  argument  on  the  other  side,  is,  that  this  letter  is  evir 
dence  that  an  order  subsequent  to  that  of  the  10th  of  August, 
1829,  had  been  passed,  and  that  in  this  subsequent  order, 
the  distinction  between  note  holders  and  depositors  was  de- 
stroyed. 
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Is  this,  however,  the  fair  interpretation  of  the  letter?  No 
order,  between  the  10th  and  25th  of  August,  1829,  is  shown; 
but  the  letter  is  said  to  be  evidence  of  such  intermediate  order. 
But  is  it  not  the  more  obvious  construction  to  suppose,  that 
the  president's  letter,  of  the  25th  August,  1829,  referred  to 
the  resolution  of  the  10th  of  the  same  month,  adopted  only 
fifteen  days  before?  And  when  he  says,  the  board  has  come 
to  a  determination,  &c,  he  meant,  the  board,  by  their  resolu- 
tion of  the  10th,  came  to  such  determination. 

3rd.  In  the  third  exception,  the  plaintiff  attempts  to  bring 
his  case  within  the  saving  or  exception  in  the  act  of  1715, 
chap.  23,  sec.  2.  The  language  of  the  act  is,  that  all  actions 
upon  the  case,  &c,  shall  be  commenced  within  three  years  en- 
suing the  cause  of  action,  "other  than  such  accounts  as  con- 
cern the  trade  of  merchandize  between  merchant  and  mer- 
chant, their  factors  and  servants,  which  are  not  residents  with- 
in this  province." 

It  has  been  seen  that  this  question  arises  upon  the  plaintiff's 
replication  to  defendant's  plea  to  his  first  count.  Upon  the 
pleas  to  his  second  and  third  counts,  he  takes  issue,  and  the 
only  question  upon  them  was,  whether  the  cause  of  action  ac- 
crued within  the  period  of  limitations.  Green  vs.  Johnson  and 
ux.,  3  Gill  8f  John.  393. 

In  answer  to  the  defendant's  plea  of  limitations  to  his  first 
count,  (which  was  for  matters  and  articles  propeily  chargeable 
in  account,)  he  replies  the  savings  in  favor  of  merchants'  ac- 
counts. 

Our  first  objection  to  the  plaintiff's  right  to  recover  upon 
this  count  is,  that  no  evidence  was  offered  in  support  of  it. 
The  evidence,  the  court  will  see,  relates  exclusively  to  the 
money  counts,  to  the  pleas  to  which  the  plaintiff  took  issue. 

Not  a  particle  of  evidence  was  offered  in  support  of  his 
count,  for  matters  and  articles,  (his  first  count,)  and  yet,  in 
the  third  exception,  he  prayed  the  court  to  instruct  the  jury, 
that  limitations  was  no  bar  to  his  recovery  upon  that  count. 

But  do  the  charters  of  these  two  banks,  and  the  nature 
of  their  dealings,  constitute  them  merchants,  and  make  their 
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accounts  concern  the  trade  of  merchandize  within  the  excep- 
tion of  the  statute?  Though  the  benefit  of  this  exception  is 
now  a  good  deal  extended  and  made  to  embrace  many  per- 
sons who  were  not  originally  supposed  to  be  within  it,  no  case 
can  be  found,  it  is  believed,  in  which  it  has  been  applied  to  the 
accounts  of  incorporated  banks.  The  charter  of  the  Planters1 
Bank  is  a  public  law,  and  in  none  of  its  provisions  will  the 
court  find  any  authority  to  deal  in  merchandize.  Act  1817, 
ch.  sec.  94. 

It  is  to  be  remembered  by  the  court  that  to  bring  this  case 
within  the  exception,  it  is  not  only  requisite  that  these  two 
banks  should  be  regarded  as  merchants  within  the  contempla- 
tion of  the  act  of  1715,  but  their  accounts  must  concern  the 
trade  of  merchandize,  though  their  charters  give  them  no  pow- 
er to  deal  in  merchandize,  and  the  exception  expressly  shows 
that  their  dealings  were  of  a  totally  different  character. 

But  again;  according  to  the  letter  of  the  act  of  1715,  to 
bring  a  case  within  the  exception,  both  parties  must  reside  out 
of  the  State,  In  the  case  referred  to  on  the  other  side  of  Bond 
vs.  Jay,  7  Cranch,  350,  the  Supreme  Court  decided,  that  it 
was  sufficient  if  either  of  them  resided  out  of  the  State.  It 
is  still  necessary,  however,  that  one  of  the  parties  should  be  a 
non-resident;  and  it  is  supposed,  that  as  the  plaintiff  here  is 
a  bank  in  the  District,  that  they  are  within  the  saving. 

The  plaintiff  then,  rests  his  claim  to  an  exemption  from  the 
statute,  upon  the  ground  of  his  being  a  non-resident,  or  being 
beyond  seas. 

But  as  the  act  of  1818,  ch.  216,  takes  away  the  savings  in 
favor  of  persons  beyond  seas,  contained  in  that  of  1715,  his 
case  would  seem  to  be  barred,  even  if  the  other  objections  to 
his  right  of  recovery  upon  this  count  are  overruled. 

That  it  was  the  policy  of  the  legislature  by  the  law  of  1818, 
to  place  the  foreign  and  domestic  creditor  upon  the  same  foot- 
ing, with  regard  to  the  operation  of  limitations  upon  their  claim, 
is  perfectly  manifest,  and  is  besides  distinctly  asserted  by  this 
court  in  the  case  of  Trey  vs.  Kirk,  4  G.  fy  J.  at  page  521. 
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Conceding  however,  that  each  and  all  of  these  questions  are 
against  the  appellee,  still  the  judgment  will  not  be  reversed. 

The  dealings  between  these  parties  terminated  in  August 
1829,  and  the  writ  in  this  case  issued  on  the  15th  of  Novem- 
ber 1834;  the  determination  of  the  defendant  to  suspend  pay- 
ment, and  discontinue  banking  operations,  except  to  wind  up 
their  old  business,  was  formed  on  the  10th  of  August  1829, 
and  in  the  same  month  and  year  this  determination  was  known 
to  the  plaintiffs.  This,  the  court  has  decided,  dispensed  with 
a  demand  at  the  counter,  (if  such  demand  was  ever  necessa- 
ry,) and  caused  the  statute  to  run  from  that  time.  At  the  time 
the  suit  was  brought,  therefore,  upwards  of  five  years  had 
elapsed  from  the  accrual  of  the  cause  of  action,  and  the  ces- 
sation of  all  dealings  between  the  parties.  It  is  contended, 
then,  that  conceding  for  the  sake  of  the  argument,  that  these 
two  banks  are  to  be  regarded  as  merchants,  and  their  dealings 
to  concern  the  trade  of  merchandize,  and  that  the  repealing 
law  of  1818  does  not  apply  to  the  case,  still,  as  no  item  of  the 
account  is  within  the  period  of  limitations,  the  claim  is  barred. 

Lord  Hardwicke,  in  the  case  of  Welford  vs.  Liddle,  2  Ves. 
400,  says,  the  exception  did  not  mean  that  the  defendant  might 
not  plead  the  statute  "in  all  cases  where  the  account  is  closed 
and  concluded  between  the  parties,  and  the  dealing  and  trans- 
action over." 

Lord  Northington,  in  a  bill  for  an  account  of  mercantile 
transactions,  permitted  the  defendant  to  set  up  the  plea  of  lim- 
itations, observing  "that  merchants,  after  six  years  total  dis- 
continuance of  dealings,  were  as  much  within  the  statute  as 
other  accounts."     Martin  vs.  Heathcote,  2  Eden,  169. 

Lord  Rosselyn,  in  Crawford  vs.  Liddel,  in  1796  decided  the 
same  thing.  And  in  Barber  vs.  Barber,  18  Ves.  286,  Sir  Wm. 
Grantt,  Master  of  the  Rolls,  decided,  that  in  an  account  be- 
tween merchant  and  merchant,  the  statute  was  a  bar,  there  be- 
ing no  item  within  the  time  limited  by  the  statute. 

In  Coster  et  al.  vs.  Murray,  5  John.  Ch.  R.  522,  Chancel- 
lor Kent,  at  page  530  says,  he  thinks  the  weight  of  authority 
in  favor  of,  the  application  of  the  statute  to  open  merchants' 
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accounts,  when  there  is  no  item  within  the  period,  and  ex- 
presses his  surprise  that  the  question  is  not  considered  settled 
in  England.  He  says  in  the  case  before  him  that,  assuming 
it  to  be  one  concerning  the  trade  of  merchandize  between 
merchant  and  merchant,  he  should  think  the  statute  well 
pleaded. 

The  Court  of  Appeals  of  South  Carolina,  in  the  case  of  Van 
Bhyn  vs.  Vincent,  1  McCord  C.  R.  310,  express  their  appro- 
bation of  the  doctrine  of  Chancellor  Kent,  and  say,  they  can 
see  no  reason  why  merchants  and  factors,  after  all  dealings  be- 
tween them  had  ceased,  should  not  as  well  be  entitled  to  the 
protection  of  the  statute  as  other  persons. 

It  is  submitted,  therefore,  that  the  weight  of  authority,  both 
in  this  country  and  in  England,  is  in  favor  of  the  efficacy  of 
the  plea,  even  in  the  case  of  merchants'  accounts,  where  all 
dealings  have  ceased  for  a  longer  period  than  the  statute 
allows. 

The  act  of  1715,  ch.  23,  in  favor  of  dealings  between  mer- 
chant and  merchant,  excepts  only  those  actions  for  which  ac- 
count would  lie ;  the  action  must  be  founded  on  an  account. 
"The  case  protected  by  the  exception  is  not  every  transaction 
between  merchant  and  merchant,  not  every  account  that  might 
exist  between  them,  but  it  must  concern  the  trade  of  merchan- 
dize." 6  Peters,  164.  "It  is  not  an  exemption  attached  to 
the  merchant  as  a  personal  privilege,  but  an  exemption  which 
is  conferred  on  the  business  as  well  as  the  person  by  whom  that 
business  is  carried  on."  6  Peters,  164.  It  must  therefore  not 
only  be  an  account  between  merchant  and  merchant,  but  the 
dealings  or  the  items  of  the  account  must  be  such  as  concern 
the  trade  of  merchandize.  Now  it  is  confidently  insisted  (that 
if  the  parties  in  this  case  are  to  be  considered  as  merchants,) 
that  the  items  of  claims  sought  to  be  recovered  in  this  case  do 
not  constitute  an  account,  and  that  they  certainly  do  not  con- 
cern the  trade  of  merchandize. 

Suppose  two  merchants  were  to  contract  for  the  rent  of  a 
house,  the  hire  of  a  servant,  or  the  purchase  of  a  farm,  such 
dealings,  although  between  merchant  and  merchant,  would 
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not  be  protected  by  the  exception  in  the  act,  because  the  sub- 
ject matter  of  the  dealings  would  not  concern  the  trade  of 
merchandize. 

In  the  present  case,  the  items  which  constitute  the  claim  of 
the  plaintiffs  below,  certainly  do  not  concern  the  trade  of  mer- 
chandize, and  without  repudiating  the  doctrine  established 
by  the  Supreme  Court  of  the  U.  S.  in  the  case  of  Spring  8f 
others  vs.  The  Executors  of  Gray,  6  Peters,  164,  cannot  be 
brought  within  the  exceptions  of  the  act  of  1715,  ch.  23. 

Dorsey,  J.,  delivered  the  opinion  of  the  court. 

The  third  exception  in  this  case  was  designed  to  raise  the 
question,  whether  under  the  exception,  in  the  2nd  section  of 
the  act  of  1715,  chap.  23,  as  to  such  accounts  as  concern  the 
trade  of  merchandize,  between  merchant  and  merchant,  their 
factors  and  servants,  which  are  not  residents  of  this  province, 
the  claim  of  the  appellants  was  exempted  from  the  operation 
of  that  act  of  limitations.  "We  are  clearly  of  opinion  that  it 
was  not.  It  is  embraced  neither  by  the  letter  nor  the  spirit  of 
the  saving  in  the  act  of  assembly.  The  interest  of  banking 
institutions,  as  well  as  public  policy  require  that,  liquidation 
of  balances  between  banks  should  be  regular  and  frequent, 
and  the  intention  of  the  legislature  must  be  unequivocally  ex- 
pressed, before  we  would  ascribe  to  its  enactment,  a  design 
to  hold  out  encouragement  to  the  banks  to  practise,  inter  se,  a 
different  course  of  conduct. 

With  the  instruction  given  by  the  county  court  in  the  first 
bill  of  exceptions  we  think  the  appellants  have  no  right  to 
complain.  To  the  public  notice  given  by  the  appellee  of  the 
10th  of  August  1829,  it  appears  to  us  no  fair  construction  can 
be  given,  which  does  not  import  notice  to  the  depositors,  as 
well  as  bill  holders  of  the  Planters'*  Bank  of  Prince  George's 
County,  that  it  had  suspended  specie  payment  of  its  deposites, 
as  well  as  its  notes.  A  bank  suspension  upon  any  other  prin- 
ciples, would  be  an  anomaly  without  a  precedent,  and  it  is  the 
necessary  implication  from  the  terms  of  the  publication,  or  why 
"earnestly  advise  the  bill  holders  and  depositors  to  submit  to 
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no  sacrifice."  The  effect  of  this  notification  was  a  sufficient 
annunciation  to  the  appellants,  that  their  claim  would  not  be 
paid  in  specie  on  a  demand  at  the  counter,  or  by  a  remittance 
of  equivalent  value;  they  were  therefore  relieved  from  the  ne- 
cessity of  seeking  payment  in  either  mode  as  preliminary  to 
their  right  of  action,  and  from  the  moment  their  authority  to 
sue  at  law  was  complete,  the  act  of  limitations  began  to  run. 
The  refusal  of  the  court  to  permit  the  evidence  offered  by 
the  appellants,  in  their  second  bill  of  exceptions,  to  go  to  the 
jury,  for  the  purpose  for  which  it  was  offered,  furnishes  no  suf- 
ficient ground  for  the  reversal  of  the  judgment.  The  letter 
produced  was  not  addressed  to  the  appellants,  as  a  modification 
of  the  public  notice  before  referred  to,  and  its  contents  were 
not  communicated  to  them  till  after  the  institution  of  their  suit. 
It  could  not  therefore  have  the  effect  of  depriving  the  appel- 
lants of  the  right  to  sue,  acquired  in  virtue  of  the  public  no- 
tice. But  had  it  been  addressed  to  the  appellants,  and  by  them 
received,  it  had  no  tendency  to  establish  the  fact  for  which  it 
was  offered.  Instead  of  showing  that  the  appellants  had  no 
right  to  sue  after  the  publication  of  the  suspension  of  the 
Planters1  Bank,  it  reiterated  in  more  emphatic  terms  those 
facts  which  dispensed  with  the  requisition  of  a  preliminary  de- 
mand on  the  part  of  the  appellants.  It  was  testimony,  there- 
fore, adverse  to  their  pretensions,  and  could  in  no  way  redound 
to  their  benefit;  and  consequently  they  have  no  ground  to 
complain  of  its  rejection.  The  rejection  by  the  court  of  the 
other  testimony  offered  by  the  appellants,  in  association  with 
this  letter,  does  not  furnish  a  ground  for  the  reversal  of  the 
judgment.  The  object  of  offering  in  evidence  the  letter  and 
proof  referred  to  in  the  second  bill  of  exceptions,  was  for  the 
purpose  of  explaining  the  preamble  and  resolution  in  the  first 
bill  of  exceptions,  "and  of  shewing  that  it  was  the  intention 
of  the  defendant,  in  the  preamble  and  resolutions,  to  limit  the 
suspension  of  specie  payments  to  the  holders  of  its  paper,  and 
not  to  extend  the  same  to  its  depositors."  The  letter  and  proof 
were  both  embraced  in  the  same  offer,  and  were  withheld  from 
the  jury  by  the  same  refusal  of  the  court.     The  letter  was  in 
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perfect  accordance  with  the  obvious  meaning  of  the  preamble 
and  resolution,  and  proves  the  reverse  of  that  for  which  it  was 
offered ;  and  had  the  other  proof  offered  been  permitted  to  go 
to  the  jury,  it  could  not  possibly  have  availed  the  appellants 
for  the  purpose  for  which  it  was  offered.  They  therefore  sus- 
tained no  injury  by  the  conrt's  refusing  to  permit  the  evidence 
to  go  to  the  jury. 

Concurring  with  the  county  court  in  their  decisions  as  stated 
in  all  the  bills  of  exceptions,  we  affirm  their  judgment. 

JUDGMENT  AFFIRMED. 


Henry  Matthews  vs.   Sarah  Ward  and  others. — De- 
cember',  1839. 

The  ancient  law  requiring  livery  of  seizin  to  give  efficacy  to  deeds  of  feoff- 
ment, is  abolished  in  this  State,  and  enrollment  now  is  equivalent  to  livery. 

By  the  usage  and  practice  of  this  State,  bargains  and  sales,  as  a  mode  of 
passing  estates,  have  nearly  superseded  all  other  modes  of  conveyance. 

In  a  deed  of  bargain  and  sale,  the  use  is  executed  in  the  bargainee  by  the  stat- 
ute, and  the  limitations  to  use,  are  merely  trusts  in  chancery,  the  cestui  que 
trusts  being  seized  only  of  an  equitable  estate. 

The  Lord  Proprietary  of  Maryland,  by  the  terms  of  the  charter,  held  his 
lands  in  free  and  common  soccage,  and  his  grantees,  anterior  to  the  revo- 
lution, held  by  the  same  tenure,  feudal  services,  with  their  incidents  being 
attached  to  his  grants. 

These  services  and  incidents  were  in  effect  abolished  by  the  revolution,  and 
escheats,  though  they  continued,  changed  their  character;  the  land,  instead 
of  going  to  the  lord  of  the  fee,  reverting  to  the  State  as  property  without 
an  owner. 

After  the  revolution,  lands  in  this  State  became  allodial,  subject  to  no  tenure, 
nor  to  any  services  incident  thereto,  and  under  our  acts  of  assembly,  the 
State  succeeded  to  the  property,  whether  the  owner  dying  without  heirs, 
had  a  legal  or  equitable  estate. 

The  term  seized,  in  our  law,  does  not  always  refer  to  a  legal  seizin,  but  will 
have  a  more  extended  signification,  when  necessary  to  effectuate  the  design 
of  the  legislature. 

Lands  held  in  trust  in  this  State  are  liable  to  escheat  when  the  cestui  que 
trust  dies  without  heirs. 
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An  action  of  ejectment  may  be  maintained  by  a  trustee  against  his  cestui  que 
trust,  unless,  as  under  certain  circumstances  may  be  done,  a  conveyance  of 
the  legal  title  is  presumed. 

The  right  of  entry  in  the  lessor  of  the  plaintiff  will  support  an  ejectment, 
although  the  lessor  has  never  made  an  actual  entry,  which  is  superseded 
by  the  common  consent  rule,  at  least  such  is  the  effect  of  the  rule,  wliere 
the  parties  stand  in  the  relation  of  landlord  and  tenant. 

Although  equitable  titles  will  escheat  where  the  owner  dies  without  heirs, 
still,  in  an  ejectment  by  the  trustee  or  his  grantee  against  the  party  claim- 
ing under  the  escheat,  the  legal  title  will  prevail,  the  remedy  of  the  defen- 
dant being  in  equity. 

Appeal  from  Anne  Arundel  County  Court. 

This  was  an  action  of  Ejectment,  commenced  on  the  12th 
August  1837,  by  Sarah  Ward,  Smith  Boston  and  others,  les- 
sors of  the  plaintiff,  against  Henry  Matthews,  the  tenant  in 
possession,  for  a  lot  in  the  city  of  Annapolis.  The  defendant 
appeared  and  pleaded  not  guilty,  and  the  parties  agreed  upon 
the  following  statement  of  facts : 

It  is  admitted  in  this  case,  that  at  and  prior  to  the  20th  of 
October  1817,  Leonard  Scott  and  Sarah  Scott  his  wife,  were 
seized  in  fee  simple  of  the  lot  and  premises  in  the  declaration 
in  this  action  mentioned,  and  being  so  seized,  that  they  exe- 
cuted, acknowledged  and  delivered  the  following  deed,  which 
was  recorded  in  due  time  among  the  land  records  of  Anne 
Arundel  county. 

This  Indenture,  made  this  twentieth  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventeen, 
between  Leonard  Scott  and  Sarah  Scott  his  wife,  of  the  city  of 
Annapolis,  in  Anne  Arundel  county  and  State  of  Maryland,  of 
the  one  part,  and  Henry  Price  of  the  city,  county,  and  State 
aforesaid,  of  the  other  part,  witnesseth,  that  the  said  Leonard 
Scott  and  Sarah  Scott  his  wife,  for  and  in  consideration  of  the 
sum  of  five  dollars  to  them  in  hand  paid,  the  receipt  whereof 
they  do  hereby  acknowledge,  have,  and  each  of  them  hath  giv- 
en, granted,  bargained  and  sold,  and  by  these  presents  do,  and 
each  of  them  doth,  give,  grant,  bargain  and  sell,  unto  the  said 
Henry  Price,  his  heirs  and  assigns,  a  part  of  a  house  and  lot, 
piece  or  parcel  of  ground,  situate,  lying  and  being  in  the  city 
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of  Annapolis,  which  was  formerly  occupied  by  captain  James 
West  as  a  tavern,  and  described  as  follows:  Beginning  at  a 
brick  partition  wall  on  church  street,  about  midway  the  house, 
then,  &c;  to  have  and  to  hold  the  said  lot,  piece  or  parcel  of 
ground  and  premises  above  described,  and  the  goods  and  chat- 
tels before  mentioned,  unto  the  said  Henry  Price,  his  heirs  and 
assigns  forever;  in  trust  to  and  for  the  uses,  intents  and  pur- 
poses, that  is  to  say,  in  trust  for  the  use  of  the  said  Leonard 
Scott  and  Sarah  Scott  his  wife,  for  and  during  their  joint  natu- 
ral lives,  and  the  life  of  the  survivor  of  them,  and  after  the 
death  of  the  said  Leonard  Scott  and  Sarah  Scott  his  wife,  to 
have  and  to  hold  the  said  lot,  piece  or  parcel  of  ground  and 
premises  above  described,  and  the  goods  and  chattels  before 
mentioned,  in  trust  for  the  use  of  John  Henry  Scott  and  his 
heirs  forever;  and  in  case  the  said  John  Henry  Scott  should  die 
without  lawful  issue,  then  to  have  and  to  hold  the  said  lot, 
piece  or  parcel  of  ground  and  premises  above  described,  and 
the  goods  and  chattels  before  mentioned,  in  trust  for  the  use 
of  the  heirs  of  Lucy  Ward,  wife  of  James  Ward,  which  said 
Lucy  Ward  is  the  daughter  of  the  said  Leonard  Scott.  In  wit- 
ness whereof,  the  said  Leonard  Scott  and  Sarah  Scott  his  wife 
have  hereunto  subscribed  their  names  and  affixed  their  seals 
the  day  and  year,  &c. 

It  is  further  admitted  that,  the  grantors  in  said  deed,  and 
the  said  John  Henry  Scott,  therein  mentioned,  are  all  dead,  the 
latter  having  died  in  the  year  1825,  intestate,  unmarried  and 
without  heirs,  and  in  the  life  time  of  Lucy  Ward,  mentioned  in 
the  aforesaid  deed,  and  that  the  lessors  of  the  plaintiff,  to  wit, 
Sarah  Ward,  Elizabeth  the  wife  of  Smith  Boston,  Sophia  the 
wife  of  Stephen  Queen,  and  Martlia  Ward,  are  the  children  and 
heirs  of  Lucy  Ward,  the  daughter  of  Leonard  Scott,  mentioned 
in  said  deed,  who  survived  said  John  Henry  Scott  and  has  lately 
.died. 

It  is  further  admitted,  that  subsequently  to  the  death  of  the 
grantors  in  said  deed,  and  of  the  aforesaid  John  Henry  Scott, 
and  of  Lucy  Ward,  but  prior  to  the  commencement  of  the  pre- 
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sent  action  Henry  Price,  the  grantee  in  said  deed,  executed 
the  following  deed  to  the  female  lessors  of  the  plaintiff. 

This  Indenture,  made  this  seventh  day  of  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-seven, 
between  Henry  Price  and  Ann  Price  his  wife,  of  the  city  of 
Annapolis,  in  the  State  of  Maryland,  of  the  one  part,  and  Sa- 
rah Ward,  Elizabeth  Boston,  Sophia  Queen  and  Martha  Ward 
of  the  city  of  Baltimore  and  State  aforesaid  of  the  other  part — 
Whereas,  by  an  indenture  bearing  date  on  the  twentieth  day 
of  October,  in  the  year  one  thousand  eight  hundred  and  sev- 
enteen, a  certain  Leonard  Scott  and  Sarah  his  wife,  then  of  the 
city  of  Annapolis,  conveyed  to  the  aforesaid  Henry  Price  upon 
certain  trusts  therein  mentioned  and  declared,  a  part  of  a  house 
and  lot,  piece  or  parcel  of  ground,  situate,  lying  and  being  in 
the  aforesaid  city  of  Annapolis,  which  was  formerly  occupied 
by  captain  James  West  as  a  tavern,  and  described  as  follows, 
&c;  and  whereas,  in  consequence  of  the  death  of  some  of  the 
cestui  que  trusts  in  said  deed  mentioned,  doubts  are  entertain- 
ed whether  the  entire  interest  in  said  property,  legal  and  equi- 
table, hath  not  devolved  on  the  said  Henry  Price,  notwith- 
standing the  survivorship  of  the  grantees  in  this  deed,  who 
are  the  heirs  of  Lucy  Ward,  wife  of  James  Ward,  spoken  of  in 
the  aforesaid  deed  from  Leonard  Scott  and  Sarah  his  wife,  to 
Henry  Price;  and  whereas  the  said  Henry  Price  in  conse- 
quence of  those  doubts  is  willing  to  execute  these  presents,  in 
order  that  the  true  purposes  of  the  deed  to  him  may  be  accom- 
plished— Now  this  Indenture  witnesseth,  that  for  and  in  con- 
sideration of  the  before  recited  premises,  and  of  the  sum  of 
five  dollars  current  money,  by  the  said  Sarah  Ward,  Eliza- 
beth Boston,  Sophia  Queen  and  Martha  Ward,  to  the  said  Hen- 
ry Price  and  Ann  Price  his  wife  in  hand  paid,  at  and  before 
the  sealing  and  delivery  of  these  present?,  the  receipt  whereof 
is  hereby  acknowledged,  they  the  said  Henry  Price  and  Ann 
Price  his  wife,  have  bargained  and  sold,  aliened  and  enfeoffed, 
and  by  these  presents  do  give,  grant,  bargain  and  sell,  alien, 
enfeoff,  release,  convey  and  confirm,  unto  the  said  Sarah  Ward, 
Elizabeth  Boston,  Sophia  Queen  and  Martha  Ward,  their  heirs 
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and  assigns,  as  tenants  in  common,  all  the  before  mentioned 
and  described  piece,  parcel,  or  lot  of  ground,  &c,  and  all  the 
estate,  right,  title,  and  interest  whatsoever,  at  law  and  equity, 
of  them  the  said  Henry  Price  and  Jinn  Price  his  wife,  to  have 
and  to  hold  the  said  herein  described  premises,  with  the  ap- 
purtenances thereunto  belonging,  unto  the  said  Sarah  Ward, 
Elizabeth  Boston,  Sophia  Queen  and  Martha  Ward,  their  heirs 
and  assigns  forever.  In  testimony  whereof,  the  said  Henry 
Price  and  Jinn  Price  his  wife  have  hereunto  set  their  hands 
and  seals,  the  day  and  year  first  above  written. 

It  is  further  admitted,  that  on  or  about  the  30th  of  Septem- 
ber, in  the  year  1836,  after  the  death  of  John  Henry  Scott,  and 
of  the  grantors  in  the  aforesaid  deed,  Henry  Matthews,  the  de- 
fendant in  this  action,  took  out  an  escheat  warrant  from  the 
proper  office,  had  the  same  executed  upon  the  said  lot  and 
premises,  paid  the  composition  money  into  the  treasury  within 
the  time  required  by  law,  and  obtained  a  patent  therefor;  that 
prior  to  the  issuing  of  said  patent  Henry  Price  caveated  the 
same  before  the  execution  of  his  said  deed  to  the  lessors  of  the 
plaintiff,  which  caveat  was  overruled  after  argument. 

That  the  defendant  has  been  in  possession  of  the  premises 
in  question  ever  since  the  date  of  his  patent  on  the  day 

of  18     ,  and  that  he  had  been  in  possession  thereof  for 

several  years  previous  to  the  said  date,  having  entered  into 
possession  in  the  life  time  of  Leonard  Scott,  and  as  his  tenant; 
but  has  never  recognized  the  rights  of  the  said  Henry  Price 
or  of  the  lessors  of  the  plaintiff. 

Upon  this  statement  the  question  arises,  whether  the  lessors 
of  the  plaintiff  are  entitled  to  the  premises  in  question.  If  they 
are,  then  judgment  is  to  be  entered  for  the  plaintiff,  otherwise 
judgment  is  to  be  rendered  for  defendant,  and  either  party  may 
appeal  to  the  Court  of  Appeals,  and  execution  of  any  judg- 
ment rendered,  is  to  be  stayed  until  the  determination  of  such 
appeal. 

Upon  this  statement  the  county  court  rendered  judgment  in 
favor  of  the  lessors  of  the  plaintiff,  the  grantees  under  the 
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deed  of  the  7th  August,  1837,  and  thereupon  the  defendant 
below,  Matthews,  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Archer* 
and  Chambers,  J. 

By  T.  S.  Alexander  and  R.  Johnson  for  the  appellants, 
and 

By  J.  Johnson  and  A.  C.  Magruder  for  the  appellees. 

Archer,  J.,  delivered  the  opinion  of  this  court. 

It  is  contended  by  the  appellant,  that  the  deed  from  Scott 
and  wife  to  Price  is  a  deed  of  feoffment;  and  as  such,  the  legal 
title  of  the  property  vested  by  the  statute  of  uses  in  John  Hen- 
ry Scott  in  fee ;  that  the  remainder  over  as  being  too  remote 
was  void,  and  that  upon  the  death  of  John  Henry  Scott  with- 
out heirs,  the  property  of  course  became  liable  to  escheat. 

If  by  the  words  of  the  deed  and  the  intention  of  the  parties 
we  could  construe  this  as  a  deed  of  feoffment,  there  would 
arise  no  objection  to  such  a  result,  from  an  absence  of  evi- 
dence of  livery  of  seizin.  The  ancient  law  on  the  subject  of 
feoffments,  which  demanded  livery  of  seizin  to  give  them  effi- 
cacy, we  consider  as  having  been  abolished,  and  that  now,  en- 
rollment takes  the  place  of  livery,  and  is  equivalent  to  it.  The 
act  of  1766  provided  for  the  enrollment  of  deeds  of  feoffment, 
as  well  as  other  deeds,  and  the  act  of  1715  declared  that  liv- 
ery should  not  be  necessary  where  the  deed  was  enrolled. 
Anterior  to  the  law  of  1766,  ch.  14,  although  the  legislature 
had  rendered  livery  of  seizin  unnecessary,  where  the  deed  was 
enrolled,  omitted  making  any  provision  for  the  enrollment  of 
deeds  of  feoffment  until  1766;  hence  it  was  decided  by  the 
General  Court,  in  1  Harr.  Sf  John.  527,  that  a  deed  executed  in 
1726  could  not  operate  as  a  deed  of  feoffment  without  proof 
of  livery  of  seizin,  or  such  length  of  possession  as  would  give 
rise  to  a  presumption  of  livery  of  seizin.  Vide  Carroll  vs. 
JYorwood,  1  Harr.  fy  John.  178. 

Although  since  the  act  of  1766,  ch.  14,  which  provided  for 
the  enrollment  of  deeds  of  feoffment  and  other  conveyances. 
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livery  of  seizin  is  not  necessary  to  a  deed  of  feoffment,  yet 
whether  this  be  a  deed  of  feoffment  or  a  deed  of  bargain  and 
sale,  is  a  question  of  construction,  depending  on  the  words  of 
the  instrument.  There  is  no  doubt  but  that  it  would  be  capa- 
ble of  transferring  the  estate,  either,  as  a  feoffment,  or  a  deed 
of  bargain  and  sale — the  operative  words  of  each  species  of 
conveyance  being  used.  But  the  question  is  not  whether,  if 
it  cannot  operate  in  one  way,  it  shall  in  another;  but  whether 
the  conveyance  is  in  point  of  law  a  feoffment,  or  a  bargain 
and  sale. 

By  the  usage  and  practice  of  the  State,  bargains  and  sales, 
as  a  mode  of  passing  estates,  have  nearly  superseded  all  other 
modes  of  conveyance,  and  we  do  not  believe  it  was  at  all  de- 
signed, in  the  execution  of  the  deed  under  consideration,  to 
deviate  from  this  accustomed  mode.  Nothing  could  more  un- 
equivocally impress  a  distinctive  character  on  the  instrument, 
than  the  words  which  have  been  used :  the  terms  "bargained 
and  sold"  follow  the  words  "given  and  granted,"  and  qualify 
the  mode  of  the  gift  and  grant,  and  show  that  it  was  by  a  bar- 
gain and  sale;  and  it  is  said  that  the  insertion  of  the  words 
"bargain  and  sale,"  in  conveyances  by  lease  and  release,  were 
inserted  among  the  operative  words  of  this  conveyance,  that 
the  lease  might  be  treated  as  a  bargain  and  sale,  and  not  a 
lease  at  the  common  law.  Cornish  on  Uses,  74.  Other  con- 
siderations might  be  adduced  from  the  limitations  of  the  deed, 
conducing  to  the  same  conclusion,  that  this  is  a  deed  of  bar- 
gain and  sale;  but  it  is  perhaps  unnecessary  to  advert  to  them, 
as  the  above  view  strikes  us  as  satisfactory. 

If  this  be  a  deed  of  bargain  and  sale,  as  we  think  it  is,  then 
the  use  was  executed  in  the  bargainee,  and  the  limitations  to 
use  are  merely  trusts  in  chancery,  and  the  cestui  que  trusts  are 
seized  only  of  an  equitable  estate,  and  the  question  has  been 
discussed  whether  such  an  estate  is  liable  in  this  State  to 
escheat. 

The  case  of  Burgess  and  Wheat,  1  Eden,  177,  and  reported 
likewise  in  1  Wil.  Blac.  123,  maybe  considered  as  having  set- 
tled the  English  rule  on  this  subject,  though  much  dissatisfac- 
57  v.10 
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tion  has  at  various  times  been  expressed  at  the  decision.  That 
the  death  of  cestui  que  trust,  without  heirs,  did  not  operate  as 
a  forfeiture  to  the  lord,  was  founded  on  the  feudal  idea  of  ten- 
ure, the  trustee  being  in  esse,  and  being  in  the  legal  seizin  of 
the  land,  was  the  tenant  possessing  capacities  to  perform  the 
feudal  services;  as  against  him  the  king  possessed  no  equity. 
Judge  Tucker,  in  3  Leigh.  518,  in  speaking  of  Burgess  and 
Wheat,  says,  there  can  be  nothing  more  unreasonable  than  this 
decision  of  Burgess  and  Wheat,  if  we  consider  it  in  any  other 
light  than  as  a  mere  question  of  tenure;  that  the  trustee  should 
be  permitted  upon  the  death  of  the  beneficial  owner  without 
heirs,  to  hold  the  estate  to  his  own  use,  is  utterly  at  variance 
not  only  with  the  principles  of  equity,  which  consider  him  a 
mere  machine,  an  instrument,  a  conduit,  which  declare  that 
trust  and  legal  estates  shall  be  governed  by  the  same  rules, 
and  that  the  trust  shall  descend  and  pass  as  the  legal  estate 
would  descend  and  pass;  but  it  seems  to  me  at  variance  with 
the  natural  justice  of  the  case.  It  is  right  and  proper  that, 
when  the  owner  of  property  dies  without  giving  it  away,  and 
without  leaving  any  objects  having  natural  claim  to  his  boun- 
ty, such  as  heirs  or  next  of  kin,  his  property  should  go  to  the 
community  of  which  he  is  a  member.  The  ground  upon  which 
the  English  rule  on  this  subject  can  alone  be  maintained,  and 
upon  which  it  was  established,  is  on  the  principle  of  tenure, 
and  it  becomes  therefore  important  to  enquire,  whether  the 
doctrine  of  that  case  would  be  supported  in  this  State  upon 
the  same  ground. 

The  Lord  Proprietary,  by  the  express  terms  of  the  charter, 
held  his  lands  in  free  and  common  soccage,  and  his  grantees, 
or  tenants,  anterior  to  the  revolution,  held  by  the  same  tenure. 
Services  of  a  feudal  character,  or  of  the  nature  of  feudal  ser- 
vices, were  attached  to  his  grants,  and  the  incidents  of  fealty, 
rent,  escheat  and  fines  for  alienation  or  some  of  them,  were  the 
necessary  incidents  thereto.  At  the  revolution,  when  the  peo- 
ple of  the  State  assumed  the  powers  of  government,  and  the 
right  theretofore  existing  in  the  proprietary,  these  services  and 
incidents  were  in  effect  abolished ;  thus  the  oath  of  allegiance 
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to  the  State  superseded  the  incident  of  fealty;  quit  rents  were 
abolished,  and  grants  were  made  without  being  subject  to  fine 
on  the  alienation  of  the  grantee;  and  escheats,  though  they 
existed,  had  essentially  changed  their  nature,  no  longer  being 
technically  founded  on  the  same  principles.  Instead  of  going 
to  the  lord  of  the  fee,  who  took  the  land  in  lieu  of  the  ser- 
vices, because  by  the  death  of  the  tenant  without  his  heirs 
there  was  no  one  to  perform  the  feudal  services ;  they  reverted 
to  the  State  as  property  without  an  owner,  upon  a  principle  of 
justice,  that  the  whole  community  should  hold  the  derelict  pro- 
perty for  the  benefit  of  all.  After  the  revolution,  therefore, 
lands  became  allodial,  subject  to  no  tenure,  nor  to  any  of  the 
services  incident  thereto,  and  if  allodial,  the  supreme  power  of 
the  State  would  succeed  to  them  as  the  king  would  succeed  to 
allodial  property  in  England,  by  the  common  law,  upon  the 
death  of  the  owner  without  next  of  kin.  It  is  said  by  Lord 
Mansfield,  in  1  Wil.  Black.  163-4,  "In  personal  estates  which 
are  allodial  by  law,  the  king  is  last  heir  where  no  kin,  and  the 
king  is  as  well  entitled  to  that  as  to  any  other  personal  estate." 
And  accordingly,  where  one  dies  intestate,  without  wife  or 
kindred,  Sir  William  Blackstone,  2  Black.  Com.  505,  says,  that 
the  usual  course  now  is  for  some  one  to  procure  letters  patent 
from  the  crown,  or  other  authority  from  the  king,  and  then  the 
ordinary  of  course  grants  administration  to  such  appointee  of 
the  crown.  Thus  the  king  as  parens  patrice  is  entitled  to  the 
property  thus  situated,  and  takes  it  as  a  general  trustee  of  the 
kingdom.  In  analogy,  therefore,  to  the  admitted  condition  of 
allodial  property,  and  in  conformity  to  the  reason  and  justice 
of  the  thing,  when  the  owner  of  real  estate  dies  without  heir, 
the  State  is  ultimus  hares,  and  takes  the  property  for  the  ben- 
efit of  all. 

This  being  the  undoubted  right  of  the  State,  we  approach 
the  examination  of  the  acts  of  assembly  passed  in  relation  to 
this  subject.  The  acts  of  1780,  ch.  51,  and  1781,  ch.  20,  au- 
thorized escheat  warrants  to  be  granted,  when  any  person  died 
seized  of  the  lands,  without  specified  heirs,  and  the  act  of 
1794,  ch,  60,  authorised  a  sale  of  the  lands  of  any  person 
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seized  or  possessed,  or  having  an  equitable  title  thereto,  where 
such  person  should  die  without  known  heirs  indebted,  on  the 
application  of  a  creditor,  and  directs  the  proceeds  of  sale,  after 
payment  of  debts,  to  be  paid  into  the  treasury  for  the  use  of 
the  State,  and  directs  the  mode  by  which  the  purchaser  of  such 
equitable  estate  may  acquire  a  conveyance  of  the  legal  title. 
So  far  as  regards  the  sale  of  the  estate  of  the  equitable  owner, 
over  and  beyond  what  was  necessary  to  pay  debts,  this  act  un- 
doubtedly operated  as  an  appropriation  of  such  lands,  or  the 
proceeds  thereof,  to  the  public  use,  where  there  existed  no 
heir,  and  could  only  have  been  passed  upon  the  assumption, 
that  the  right  to  such  land  existed  in  the  State.  It  is  both 
prospective  and  retrospective,  and  could  never  have  been  pass- 
ed, if  the  trustee  had  been  supposed  to  possess  any  thing  else 
than  a  perfectly  barren  title.  The  rights  of  such  trustee,  who 
is  a  mere  instrument,  are  treated  with  no  respect,  and  the  State 
deals  with  the  property  as  her  own.  The  law  gives  the  trus- 
tee no  power  to  retain  the  estate  by  paying  the  debts,  howev-» 
er  small  they  may  be.  Does  not  order  a  part  (however  small 
that  might  be,  which  might  be  necessary  to  pay  the  debts,)  but 
the  whole  to  be  sold,  and  the  surplus  to  be  paid  into  the  trea- 
sury for  the  use  of  the  State,  and  strips  him  of  every  vestige 
of  right,  by  directing  a  conveyance  to  be  made  by  him  to  the 
purchaser.  A  stronger  case  could  not  be  presented  from  which 
to  deduce  the  views  of  the  legislature ;  and  these  views  it  will 
be  perceived,  accord  with  our  opinions  of  her  rights.  The 
acts  of  1780  and  1781,  above  adverted  to,  declare  lands  to  be 
escheated,  and  escheat  warrants  to  be  granted,  where  any  per- 
son dies  seized  of  lands.  Now  if  an  escheat  warrant  was  an 
inappropriate  mode  of  procuring  the  title  of  the  State  to  trusts 
which  had  thus  fallen  in,  it  would  furnish  no  argument  against 
the  equitable  ownership  of  the  State,  who,  in  virtue  of  the 
death  of  the  cestui  que  trust  without  heirs,  stands  in  his  place 
and  stead,  and  is  clothed  with  all  the  rights  which  he  had,  and 
which  rights  it  would  be  competent  for  the  State  to  transmit 
in  such  mode  and  form  as  she  might  prescribe.  Whether,  how-' 
ever,  a  transfer  by  escheat  is  the  appropriate  mode  of  convey-r 
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ing  the  interest  of  the  State  in  such  lands,  will  depend  upon 
the  construction  which  is  to  be  placed  upon  the  act  of  1780, 
ch.  51.  That  act  declares,  that  any  person  dying  seized,  &c, 
without  heirs,  his  estate  shall  be  escheated,  and  warrants  may 
be  issued.  By  the  true  construction  of  these  acts,  is  such  a 
warrant  only  to  issue  on  a  legal  seizin,  or  aie  we  to  give  such 
a  construction  to  the  acts,  as  shall  be  commensurate  with  her 
rights?  We  have  seen  that  she  was  entitled  to  the  property 
just  as  much  as  if  there  had  been  a  legal  ownership,  as  she 
succeeded  in  all  respects  to  the  right  of  the  beneficial  owner, 
who  being  clothed  with  a  trust,  was  seized  in  the  eye  of  a 
court  of  equity  of  the  lands;  so  seized  that  legal  estates  might 
have  been  carved  out  of  it.  For  of  a  trust  estate,  there  shall 
be  tenancy  by  the  curtesy,  and  now  by  the  laws  of  this  State 
dower. 

It  will  be  perceived  that  the  act  of  1780  and  the  act  of  1781 
were  passed  under  circumstances  of  peculiar  emergency,  par- 
ticularly the  first  law — the  design  being  to  raise  funds  for  the 
immediate  relief  of  such  of  the  troops  who  were  prisoners, 
clothing  for  the  recruits,  and  a  sum  to  defray  the  immediate 
and  necessary  expenses  of  the  government;  and  it  is  entitled, 
an  act  to  procure  a  loan  for  the  sale  of  escheat  lands  and  con- 
fiscated British  property  therein  mentioned.  A  liberal  con- 
struction ought  therefore  to  be  given,  at  all  events,  to  such 
parts  of  the  act  as  deal  with  the  State's  own  property,  that 
thereby  the  design  of  the  legislature  should  the  better  be  ac- 
complished. If  it  be  admitted,  that  the  terms  used  would  na- 
turally import  a  legal  seizin,  still  there  is  no  reason  to  confine 
them  to  a  legal  seizin,  when  the  design  and  object  is  looked 
to.  On  the  contrary,  these  considerations  would  induce  us  to 
give  them  a  more  enlarged  signification,  and  extend  them  to 
an  equitable  seizin.  The  State  was  designing  the  more  effec- 
tually to  secure  a  loan,  by  subjecting  her  lands  to  sale,  and  we 
can  divine  no  reason  wThy  equitable  seizins  should  have  been 
exempt  from  sale,  more  than  legal  seizins,  to  accomplish  the 
great  objects  she  had  in  view;  and  the  more  especially,  as 
fourteen  years  afterwards,  she  in  specified  cases  ordered  the 
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sale  of  such  lands  in  part  for  the  public  benefit;  and  besides 
this  authorization  to  sell,  escheat  lands  are  placed  in  the  same 
category  with  confiscated  lands,  the  sale  of  which  passed  both 
the  legal  and  equitable  titles,  and  operated  on  each.  The 
word  seized  has  in  many  cases  been  extended  to  equitable  in- 
terests. Thus  in  the  act  of  17  Geo.  III.  requiring  the  regis- 
tration of  annuities,  a  clause  thereof  excepted  annuities,  se- 
cured upon  lands  of  greater  or  equal  value,  whereof  the  gran- 
tor was  seized  in  fee  simple,  or  fee  tail  in  possession,  at  the 
time  of  the  grant,  and  the  question  arose,  whether  the  excep- 
tion applied  to  an  equitable,  as  well  as  a  legal  seizin,  and  lord 
Thurlow  decided,  that  an  estate  in  equity  in  fee  simple,  or  fee 
tail,  was  in  that  respect  the  same  as  if  it  were  a  legal  estate; 
and  he  further  remarked  that,  in  many  acts  of  Parliament,  an 
equitable  estate  is  considered  the  same  as  if  it  were  a  legal  es- 
tate. The  words,  seized  in  law  or  in  equity,  in  the  qualifica- 
tion act  show  that,  the  word  seized  is  applicable  to  both,  and 
in  the  act  of  1794,  ch.  60,  sec.  5,  the  word  seized  is  applied 
to  an  equitable  estate — and  in  the  act  of  1786,  ch.  45,  entitled 
an  act  to  direct  descents,  prescribing  a  rule  for  the  descent  of 
lands,  the  terms  seized  of  lands,  tenements  and  hereditaments 
in  fee  simple  or  fee  tail,  have  reference  both  to  a  legal  and 
equitable  seizin  of  lands.  We  might  refer  to  other  acts  of  as- 
sembly illustrative  of  this  view,  and  to  show  that  the  term 
seizin,  when  used  in  our  law,  does  not  always  refer  to  a  legal 
seizin,  but  will  have  a  more  extended  signification  when  it 
shall  be  necessary  to  effectuate  the  design  of  the  legislature. 
If  these  views  be  correct,  and  we  think  they  are,  the  land 
held  in  trust  in  this  case  was  liable  to  escheat.  Matthews 
having  taken  out  an  escheat  warrant  and  procured  a  patent 
thereon,  the  next  inquiry  is,  whether  it  gave  him  the  legal  title, 
and  it  is  insisted  that  it  did,  in  virtue  of  the  statute  of  1  Rich. 
3,  ch.  1.  This  statute  was  confined  by  its  terms  to  uses.  It 
may  therefore  be  doubted  whether  it  applies  to  modern  trusts, 
and  it  is  questionable  whether  it  is  in  force  in  this  State.  Cases 
coming  as  it  would  appear  within  the  terms  of  the  statute,  if 
it  applies  at  all  to  trusts,  have  been  excluded.     Thus  it  has 
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been  held,  that  this  statute  does  not  apply  to  the  trusts  of  a 
term.  7  Term.  Rep.  47.  So  it  has  been  held,  that  a  feoffment 
by  the  cestui  que  trust  of  a  term,  without  the  consent  of  the 
legal  termor,  does  not  destroy  the  term.  Doe  Ex.  Dem.  of 
Maddock  vs.  Lynes,  3  Barn,  fy  Creswell,  388.  The  universal 
practice,  never  to  rely  on  the  conveyance  of  the  cestui  que 
trust  for  passing  the  legal  estate,  but  to  require  the  convey- 
ance of  the  trustee  for  that  purpose,  which  practice  is  admitted 
to  exist,  in  Cornish  on  Uses,  33,  is  very  strong  to  show  that 
the  statute  of  Richard  3  does  not  apply  to  trusts ;  for  if  it  did 
apply  to  trusts,  then  the  cestui  que  trusts  could  convey  the 
legal  title,  and  the  concurrence  of  the  trustee  would  be  wholly 
unnecessary. 

It  is  urged,  that  if  the  patent  does  not  convey  the  legal  title, 
but  only  such  estate  as  the  State  acquired,  as  succeeding  to 
the  rights  of  John  H.  Scott,  that  still  the  trustee  Price  could 
not  recover  by  ejectment  against  the  cestui  que  trust,  and  by 
consequence  could  not  recover  against  the  State  or  its  as- 
signee, standing  in  the  place  of  the  cestui  que  trust:  and  in 
support  of  this  position  1  Henry  Black.  461.  3  Bur.  1901. 
Cowp.  473,  597.     4  Burr.  2208,  have  been  cited. 

In  the  former  case  it  was  decided,  that  a  bona  fide  lease, 
made  by  an  equitable  tenant  in  tail,  will  prevent  the  trustee  in 
whom  the  legal  estate  is  vested,  from  recovering  in  ejectment 
against  the  lessee.  Adams  on  Ejectment,  86,  observes,  with 
regard  to  this  case,  that  from  the  more  recent  decisions,  the 
principle  seems  to  have  been  much  shaken,  and  it  is  now  very 
doubtful  whether,  in  any  case,  a  lease  from  the  cestui  que  trust 
can  be  set  up  against  the  trustee  without  the  aid  of  a  court  of 
equity.  10  Ves.  554.  In  3  Bur.  1901,  Lord  Mansfield  said, 
the  formal  title  of  trustee  could  not  be  set  up  against  the  title 
of  cestui  que  trust,  but  these  decisions  have  been  receded  from, 
and  it  has  been  repeatedly  decided,  that  the  legal  estate  shall 
prevail  against  the  equitable  title.  2  Term.  Rep.  684.  7  lb. 
43,  47.  8  lb.  2,  122.  5  East.  138.  To  prevent  the  incon- 
venience growing  out  of  this  rule,  the  jury  will  in  particular 
cases  be,  alio  wed  to  presume  that,  a  regular  surrender  has  been 
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made  by  the  trustees  of  the  estate  to  the  cestui  que  trust,  as 
if  the  purposes  of  the  trust  has  been  satisfied,  or  the  occupa- 
tion of  the  estate  has  been  such  as  to  induce  the  belief  of  a 
conveyance,  or  where  the  trust  is  a  plain  one,  and  a  court  of 
equity  would  compel  the  trustee  to  make  a  conveyance.  But 
in  none  of  these  cases  can  the  presumption  be  made  by  the 
court,  where  the  merits  of  the  case  would  have  warranted  such 
a  presumption  at  the  trial,  if  it  appear  upon  a  special  verdict  or 
case  stated,  that  the  trust  estate,  though  satisfied,  is  still  out- 
standing in  the  trustees.  7  Term.  Rep.  43.  Adams  on  Eject-* 
ment,  87. 

In  8  Term.  Rep.  118,  123,  it  was  decided,  that  a  trustee 
might  maintain  an  ejectment  against  his  cestui  que  trust.  The 
same  doctrine  prevails  in  New  York.  If  the  plaintiff  have  the 
legal  title,  the  defendant  cannot  set  up  an  equitable  title,  and 
Thompson,  in  delivering  the  opinion  of  the  court,  in  2  John. 
226,  says,  the  only  way  in  which  an  equitable  title  can  be  as- 
sisted at  law  is,  by  allowing  the  presumption  in  certain  cases 
to  prevail,  that  there  has  been  a  conveyance  of  the  legal  es- 
tate. It  has  been  argued,  that  Matthews  was  a  tenant  at  will 
to  the  trustee,  and  that  the  action  was  not  a  sufficient  determi- 
nation of  the  will,  If  the  action  be  not  a  sufficient  determi^ 
nation  of  the  will,  we  think  the  deed  from  Price  to  the  plain- 
tiff, dated  and  recorded  before  the  date  of  the  lease  in  the  de- 
claration, operates  such  a  determination  of  the  will,  and  vested 
the  right  of  possession  in  point  of  law  in  the  plaintiff.  Hav- 
ing then  the  legal  title,  and  the  right  of  possession,  the  plain- 
tiff might  have  enforced  his  right  by  a  peaceable  entry  upon 
the  premises.  But  an  actual  entry  in  such  case  is  not  neces- 
sary. The  right  of  entry  in  the  lessor  of  the  plaintiff  will 
support  an  ejectment,  although  the  lessor  has  never  made  an 
actual  entry,  the  common  consent  rule  supersedes  the  necessi- 
ty of  an  actual  entry.  Vide  Adams  on  Ejectment;  Comyn  on 
Landlord  and  Tenant,  489.  Upon  the  argument,  this  case  is 
assumed  to  be  a  tenancy;  we  mean  not  to  decide  the  question, 
how  far  the  common  consent  rule  would  dispense  with  the  ne- 
cessity of  actual  entry  in  other  cases. 
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But  it  is  said,  that  the  plaintiffs,  who  have  received  the  con-' 
veyance  from  Price,  cannot  maintain  this  action;  first, because 
the  deed  to  them  was  a  breach  of  trust.  Admitting  it  to  be 
so,  it  is  perfectly  clear  that,  setting  in  a  court  of  law,  we  can- 
not treat  the  deed  as  a  nullity  on  this  account.  Breaches  of 
trust  come  within  the  jurisdiction  peculiarly  of  a  court  of  equi- 
ty. It  is  said  the  court  should  not  execute  the  use  as  regards 
this  deed,  but  treat  it  as  a  nullity;  and  it  is  emphatically  ask- 
ed, if  a  court  of  law  would  consider  itself  bound  to  execute 
the  use  however  nefarious.  There  are  no  circumstances  con- 
nected with  the  deed  which  would  induce  us  to  treat  it  as 
fraudulent  or  void ;  on  the  contrary,  the  intention  as  disclosed 
did  not  partake  of  a  covenous  character.  The  title  to  the  pro- 
perty was  involved  in  doubt,  and  the  grantee  not  desiring,  if 
he  had  acquired  any  right,  to  hold  it  against  the  intention  of 
the  grantors,  he  conveyed  it,  that  his  title,  whatever  it  might 
be,  should  pass  to  the  children  of  Lucy  Ward — the  objects,  un- 
doubtedly, of  the  benevolent  intentions  of  his  grantor.  We 
perceive  nothing  in  the  character  of  the  deed,  which  would 
render  it  obnoxious  to  the  objection  which  in  this  respect  has 
been  taken  to  it. 

It  is  further  urged  that,  the  deed  to  the  lessors  of  the  plain- 
tiff is  void,  because  executed  while  Matthews  was  in  the  ad- 
verse possession  of  the  property.  But  we  do  not  think  he  was 
in  the  adverse  possession.  The  possession  of  the  cestui  que 
trust  is  the  possession  of  the  trustee.  He  came  in  as  tenant 
of  the  cestui  que  trust,  for  life,  and  afterwards  held  it  without 
any  adverse  acts  on  his  part,  unless  the  failure  to  recognize  the 
rights  of  the  trustee  amount  to  an  adverse  possession.  To 
give  the  character  of  adverse  to  a  holding,  there  must  be  some 
positive  act,  and  not  merely  a  failure  to  recognize  the  rights  of 
trustee.  Previous  to  his  application  for  an  escheat  warrant, 
it  cannot  be  pretended  that  any  thing  adverse  was  done  by 
him.  His  holding,  therefore,  must  be  referred  to  his  original 
occupancy,  and  must  take  its  character  from  that.  This  brings 
us  to  the  inquiry,  whether  his  claim  under  his  escheat  warrant 
and  patent  granted  thereon,  constituted  him  an  adverse  pos- 
68  v.10 
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sessor  of  the  property,  and  we  think  they  did  not.  It  was 
only  a  legal  title  which  existed  in  Price,  and  the  State  suc- 
ceeding to  the  rights  of  the  cestui  que  trusts,  Price  was  in 
fact  a  trustee  for  the  State,  and  Matthews,  coming  in  under 
the  title  of  the  State,  must  have  the  same  relation  to  Price 
which  the  State  had.  The  possession  therefore  of  Matthews, 
was  the  possession  of  the  trustee.  But  if  there  wTas  any  doubt 
about  this,  we  could  not  adjudge  the  deed  to  be  void.  With 
what  intention  Matthews  held  the  land,  and  whether  the  pos- 
session was  adverse,  was  a  question  of  fact,  which  a  jury,  and 
not  the  court,  would  have  to  determine.  2  Harr.  fy  McHenry, 
76.  Adams  on  Ejectment,  505,  Appendix,  and  the  authorities 
there  referred  to. 

We  are  therefore  of  opinion  that  the  plaintiff  is  entitled  to 
recover  at  law,  and  that  the  remedy  of  the  defendant  is  in  equity. 

JUDGMENT  AFFIRMED; 


James  D.  Sutton  vs.  Robert  Crain,  Adm'r  C.  T.  A.  of 
Henry  Watts. — December,  1839. 

It  is  settled,  that  the  bequest  for  life,  of  the  use  of  a  female  slave,  vests  in  the 
legatee  a  property  in  the  issue  born  during  the  existence  of  the  life  estate, 
upon  the  principle,  that  the  issue  is  to  be  considered,  not  as  an  accessary, 
but  as  a  part  of  the  use,  to  go  to  the  person  to  whom  the  use  is  limited. 

The  assent  of  the  executor  is  indispensably  necessary  to  perfect  the  title  of 
the  legatee  of  a  slave,  and  this  is  equally  true  with  reference  to  the  issue 
of  a  female  slave,  born  whilst  the  mother,  the  subject  of  the  legacy,  is  m 
the  possession  of  the  legatee.  No  title  to  such  issue  can  be  maintained, 
without  proving  the  assent  of  the  executor  to  the  bequest  of  the  mother. 

Such  assent  may  be  presumed  from  facts  and  circumstances,  but  a  prayer 
taking  that  question  from  the  jury,  and  submitting  it  to  the  court  as  a  legal 
presumption,  was  properly  refused  by  the  county  court. 

Appeal  from  Saint  Mary^s  County  Court. 
This  was  an  action  of  Trover,  commenced  on  the  4th  day 
of  July  1837,  in  which  the  plaintiff,  now  appellee,  declared 
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that,  in  the  year  1832  Henry  Watts  was  possessed  of  certain 
negro  slaves  of  great  value,  &c.,  to  wit,  negro  slave  called 
Sarah,  and  being  so  possessed  thereof,  having  made  his  will 
in  due  form  of  law,  departed  this  life,  and  afterwards  and  be- 
fore the  granting  of  the  letters  of  administration  c.  t.  a.  to  the 
plaintiff,  and  before  the  appointment  and  qualification  of  an 
executor  of  the  said  Henry,  the  said  Sarah  had  issue  of  her 
body  a  certain  negro  slave  called  Mary,  of  great  value,  &c, 
and  afterwards  and  before  the  appointment  of  an  executor  or 
administrator  as  aforesaid,  the  said  negro  Mary  was  casually 
lost,  and  then  and  there  came  into  the  possession  of  the  said 
James  D.  Sutton  by  finding;  and  after  alleging  the  appoint- 
ment and  qualification  of  the  plaintiff  as,  &c,  charged  the  de- 
fendant with  a  refusal  to  deliver  the  slave  Mary  to  the  plain- 
tiff, and  a  conversion  of  her  to  his,  the  defendant's,  own  use, 
&c,  &c.  The  defendant  pleaded  non  cul,  et  non  cul  infra 
tres  annos,  on  which  pleas  issues  were  joined. 

1st  Exception.  At  the  trial  of  the  cause,  the  plaintiff  offered 
in  evidence  the  letters  of  administration  granted  to  him  by  the 
orphans  court  of  Saint  Mary's  county  on  the  13th  June  1826, 
on  the  personal  estate  of  Henry  Watts;  that  the  said  Henry 
Watts  departed  this  life  in  the  year  1819,  having  first  executed 
his  last  will  and  testament,  as  follows: 

"I  give  and  bequeath  to  my  loving  wife  Sarah  Watts  and 
her  heirs,  in  lieu  of  her  third  part  of  my  estate,  the  following 
property,  viz:  one  negro  man  Jess;  one  negro  woman  Catha- 
rine and  her  three  children;  all  the  household  furniture  she  had 
when  we  were  married;  my  carriage  and  carriage  horse;  six 
ewes;  three  cows  and  calves  and  ten  head  of  hogs  (her  choice); 
also,  during  her  life  only,  the  use  of  one  third  part  of  all  my 
real  property;  also,  during  her  life  the  use  of  negroes  Nell, 
Anna  and  Daniel,  after  which  they  and  their  increase  to  be  the 
right  and  estate  of  my  son  Richard  Henry  Watts.  I  give  and 
bequeath  to  my  grand-daughter  Susan  Elizabeth  Watts,  one 
negro  girl  by  the  name  of  Lydia,  and  her  increase.  To  the 
creditors  of  my  deceased  son  George  Hawkins  Watts  I  give  all 
the  stock  and  furniture  belonging  to  me  at  his  death  he  had  in 
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his  use  and  occupation,  provided  an  equitable  dividend  of  the 
same  can  be  made  by  the  whole  of  them,  within  six  months 
after  my  decease:  otherwise,  I  bequeath  the  said  stock  and 
furniture  to  the  children  of  my  said  son  George  H.  Watts;  and 
to  said  children  and  their  heirs  I  give  the  following  property: 
negro  man  Perry,  negro  woman  Jimey  and  all  her  children, 
and  negro  woman  Sarah,  to  be  paid  to  them  when  they  arrive 
at  age,  and  no  distribution  of  the  same  to  be  made  among  them 
until  that  period.  And  I  direct  that  the  profits  arising  from 
the  hire  or  use  of  said  negroes,  be  applied  towards  their  edu- 
cation and  maintenance  respectively,  until  a  division  of  the 
same  under  this  my  will  can  take  place;  and  in  case  either  of 
them  shall  die  before  they  arrive  at  lawful  age,  then  I  give  the 
share  of  him  or  her  so  dying,  unto  the  survivor  or  survivors  of 
them.  It  is  however  my  desire  that  their  mother,  Ann  Watts, 
shall  have  the  exclusive  use  of  negro  Sarah  until  the  youngest 
of  my  said  grand-children  arrives  at  age."  After  some  other 
directions  not  material,  the  testator  constituted  his  son  Richard 
Henry  Watts  residuary  legatee  of  his  real  and  personal  estate, 
and  executor  of  his  will. 

The  plaintiff  further  proved,  that  the  negro  woman  Sarah 
came  to  the  possession  of  Mrs.  Ann  Watts  immediately  after 
the  death  of  the  said  Henry  Watts,  and  so  continued  until  all 
the  children  of  Ann  Watts  arrived  at  full  age;  that  negro  girl 
Mary,  the  subject  matter  of  this  suit,  was  the  daughter  of  ne- 
gro Sarah,  who  is  bequeathed  in  said  will  to  Mrs.  Ann  Watts, 
and  born  after  the  death  of  Henry  Watts,  and  after  her  mother 
Sarah  came  to  the  possession  of  Mrs.  Ann  Watts,  in  accor- 
dance with  the  will  of  the  said  Henry  Watts,  and  long  before 
the  youngest  of  Mrs.  Ann  Watts1  s  children  came  of  age;  that 
Mrs.  Watts  claimed  negro  Mary,  exercised  acts  of  ownership 
over  her,  and  sold  and  delivered  her  to  defendant,  on  the  10th 
November  1834,  and  that  the  defendant  in  this  cause,  after- 
wards, in  1836,  sold  said  negro  girl  Mary,  and  received  the 
amount  of  money  for  which  she  sold  to  his  own  use.  Where- 
upon the  defendant  prayed  the  opinion  and  direction  of  the 
court  to  the  jury,  that  from  these  facts,  if  they  believe  them  to 
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be  true,  the  plaintiff  is  not  entitled  to  recover,  because  negro 
Mary,  the  property  in  dispute,  was  the  property  of  defendant, 
which  opinion  and  direction  the  court  refused  to  give.  The 
defendant  excepted,  and  the  verdict  and  judgment  being 
against  him,  he  brought  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Archer, 
Dorsey,  Chambers,  and  Spence,  J. 

McMahon  for  the  appellant. 

This  is  an  action  of  trover,  brought  by  the  appellee,  as  ad- 
ministrator with  the  will  annexed  of  Henry  Watts,  against  the 
appellant,  to  recover  for  the  conversion  of  a  slave  called  Mary. 
The  issues  in  the  case  were  on  the  pleas  of  not  guilty,  and 
limitations. 

The  appeal  is  from  the  refusal  of  the  court  below  to  grant 
the  prayer  submitted  on  behalf  of  the  appellant. 

1st.  The  proposition  submitted  on  behalf  of  the  appellant 
is,  that  the  bequest  of  the  exclusive  use  of  negro  Sarah  to  Mrs. 
Ann  Watts,  entitled  her  to  the  child  Mary,  who,  it  is  conceded, 
was  born  at  a  period  when,  by  the  will,  Mrs.  Watts  had  a  right 
to  the  exclusive  xise  of  the  mother  Sarah.  And  if  so,  the  judg- 
ment must  be  reversed,  as  it  is  admitted  that  the  defendant 
purchased  Mary  from  her. 

Upon  referring  to  the  bequest,  it  will  be  seen,  that  after  giv- 
ing several  named  negroes  to  his  grand-children  when  they  all 
arrived  at  age,  and  the  profits  from  their  hire  in  the  interme- 
diate period  for  their  maintenance,  he  then  excepts  Sarah  out 
of  this  bequest  so  far  as  to  give  the  exclusive  use  of  her  to 
Mrs.  Watts  until  the  youngest  of  them  arrives  at  age.  The 
use  and  all  the  profits  of  the  use  or  employment  of  Sarah  du- 
ring that  period  enured  to  Mrs.  Watts.  She  was  during  that 
period  the  usufructuary,  to  the  fullest  extent,  as  it  regards 
Sarah. 

If  there  had  been  a  like  devise  of  the  use  of  Sarah  to  Mrs. 
Watts  for  life,  with  remainder  over  to  her  children,  and  Mary 
had  been  born  during  her  life  estate,  it  is  settled  by  the  deci- 
sions of  our  courts,  that  Mrs.  Watts  would  have  been  absolutely 
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entitled  to  Mary,  as  the  increase  during  her  life  estate.  Scott 
vs.  Dobson,  1  Harr.  fy  McHen.  160,  and  Somerville  vs.  Johnson, 
1  Harr.  Sf  McHenry,  348,  &c,  conclude  this  question.  And 
they  establish  that  there  is  no  difference  as  it  regards  the  right 
to  the  increase,  between  a  devise  of  the  mother  for  life,  and  a 
devise  of  the  use  of  the  mother  for  life.  In  the  case  of  Somer- 
ville vs.  Johnson,  the  bequest  (which  appears  in  1  Harr.  and 
McHen.  348,)  was  iCqf  the  use  of  the  named  negroes  during 
her  life;"  and  she  was  by  such  bequest  of  the  use  held  to  be 
entitled  to  the  increase;  nor  can  there  be  any  sensible  distinc- 
tion, with  reference  to  this  question,  between  the  bequest  of  the 
mother  for  a  limited  period,  and  the  bequest  of  uthe  use,"  or 
as  in  the  present  case,  "of  the  exclusive  use"  of  the  mother. 
It  will  be  seen  by  reference  to  the  decisions,  that  the  right  to 
the  use,  and  to  the  perception  of  the  profits  arising  from  that 
use,  and  the  loss  of  the  use  consequent  upon  the  pregnancy 
and  delivery  of  the  mother,  coupled  with  the  obligation  to  take 
care  of  and  sustain  the  issue,  form  the  chief  foundations  of 
the  right  to  the  increase.  The  grounds  of  the  decision  are  not 
fully  disclosed  by  the  report,  but  they  are  stated  by  Mr.  Dula- 
ny,  in  the  opinion  given  by  him  to  the  Governor  acting  as 
Chancellor.  See  1  Harr.  Sf  McHen.  353,  in  which  opinion 
he  considers  the  question  so  fully  established  by  the  previous 
decision,  as  not  to  admit  of  doubt. 

These  decisions  have  never  since  been  questioned;  but  have 
on  the  contrary  been  since  recognized  in  several  cases ;  as  in 
Standiford  vs.  Amos,  1  Harr.  fy  John.  526,  where  the  repre- 
sentative of  the  legatee  for  life  of  a  slave  was  held  to  be  en- 
titled to  the  issue  born  during  the  life  estate,  as  against  the  re- 
maindermen: and  in  Hamilton  vs.  Cragg,  6  Harr.  fy  John.  18, 
the  analogous  case  of  Chew  vs.  Gary,  6  Harr.  Sf  John.  526. 
In  the  case  in  6  Harr.  Sf  John.  18,  his  Honor  Ch.  J.  Buchan- 
an delivered  the  opinion  of  the  court:  after  citing  the  above 
mentioned  cases  from  1  Harr.  Sf  McHen.  and  1  Harr.  Sf  John. 
says,  "by  these  it  is  settled,  that  where  a  negro  woman  be- 
queathed to  one  for  the  life  of  the  legatee,  has  issue  during  his 
life  and  r.fter  the  death  of  the  testator,  such  issue  shall  belong 
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to  the  legatee,  on  the  ground  that  the  issue  is  to  be  considered 
not  as  an  accessary,  but  as  a  part  of  the  use,  and  to  go  to  the 
person  to  whom  the  use  is  limited."  Ace.  also,  per  Baltimore 
County  Court,  Archer,  C.  J.,  in  7  Harr.  fy  John.  263. 

It  only  remains  then  to  inquire,  whether  there  is  any  differ- 
ence, as  it  regards  the  right  to  the  increase,  between  a  bequest 
"of  the  use  for  life,"  and  a  bequest  "of  the  use  until  some  fu- 
ture event  occurs,"  or  as  here,  a  bequest  of  the  exclusive  use 
until  the  youngest  of  his  grand-children,  the  children  of  his 
son  George,  arrive  at  full  age.  And  it  will  be  at  once  obvious, 
that,  looking  to  the  grounds  of  these  decisions,  no  such  dis- 
tinction can  be  established.  They  are  both  gifts  of  the  use 
until  a  future  event  occurs,  the  one  being  a  gift  of  the  use  until 
he,  the  legatee,  dies — the  other  of  the  use  until  another  legatee 
in  remainder  arrives  at  age.  But  it  is  not  the  duration  of  the 
use,  the  time  for  which  it  is  limited,  or  during  which  it  may 
possibly  continue,  nor  the  event  by  which  it  is  determined, 
that  give  or  determine  the  right  to  the  increase.  The  issue  go 
to  the  legatee  entitled  to  the  use  at  the  time  when  the  issue  is 
born,  "on  the  ground"  (to  use  the  above  quoted  language  of 
this  court  in  6  Harr.  fy  John.  18,)  "that  it  is  considered  not  as  an 
accessary,  but  as  a  part  of  the  use,  and  to  go  ta  the  person  to 
whom  the  use  is  limited."  It  passes,  therefore,  "as  a  part  of 
the  use;"  and  the  legatee  entitled  to  the  use  of  the  issue  as 
born,  takes  it  as  a  part  of  the  use. 

Nor  can  it  be  contended  that  the  terms  used  in  this  bequest 
were  only  intended  to  give  the  mere  right  to  the  services 
of  Sarah;  and  that  the  right  to  these  was  all  that  passed. 
The  present  case  is  even  stronger  than  any  of  the  cases  refer- 
red to.  The  case  of  Somerville  vs.  Johnson,  1  Harr.  fy  McHen. 
348,  settles  the  construction  as  to  the  bequest  of  the  use.  That 
it  includes  not  only  the  right  to  the  services  of  the  woman, 
the  subject  of  the  bequest,  but  also  to  her  increase  as  a  part  of 
that  use;  and  the  bequest  in  this  case  is  in  stronger  language, 
being  of  the  "exclusive  use"  And  it  will  be  seen,  also,  by  re- 
ferring to  other  parts  of  the  will  of  Watts,  that  he  himself  saw 
the  import  and  force  of  such  terms,  and  avoided  them  by  the 
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use  of  express  words  to  pass  over  the  increase  to  the  remain- 
dermen. Thus  after  making  several  bequests  to  his  wife,  he 
also  bequeaths  "to  her  during  her  life  the  use  of  negroes  Nell, 
Jlnna  and  Daniel,  after  which  they  and  their  increase  to  be  the 
right  and  estate  of  his  son  Richard."  And  so  also  in  the  next 
bequest  of  negro  Lydia,  he  also  expressly  bequeaths  her  in- 
crease, whilst  the  bequest  over  to  his  grand-children,  which  is 
under  consideration,  is  merely  of  those  named,  (omitting  all 
mention  of  the  increase,)  to  be  paid,  i.  e.,  divided,  &c.  amongst 
the  children  when  of  age.  See  also  Evans  8f  Iglehart  vs.  Mer- 
riken,  8  Gill  #  John.  48,  49. 

Secondly.  Conceding  then  that  Mrs.  Watts  was  entitled  to 
Mary,  the  increase  during  her  right  to  the  use  of  the  mother 
Sarah,  and  that  the  defendant,  as  purchaser  from  Mrs.  Watts, 
is  entitled  to  her  right,  can  it  be  contended,  under  the  circum- 
stances of  this  case,  that  the  appellee,  as  administrator,  was 
entitled  to  recover  her  merely  because  it  is  not  expressly  stated 
that  he  had  assented  to  this  bequest. 

Mrs.  Watts  was  in  the  uninterrupted  enjoyment  of  Sarah 
from  1819  until  the  4th  of  July  1837,  the  day  on  which  this 
action  was  brought.  It  does  not  conclusively  appear  that  the 
executor  never  acted,  so  as  to  repel  the  presumption  that  he'as- 
sented.  The  record  states  that  the  appellee  offered  in  evidence 
his  letters  of  administration  with  the  will  annexed ;  but  it  does 
not  necessarily  therefore  follow,  that  they  were  not  letters  de 
bonis  non,  which,  where  there  is  a  will,  are  letters  with  the  will 
annexed.  The  probat  of  the  will,  which  it  is  a  part  of  the 
duty  of  the  executor  to  cause  to  be  made,  was  on  the  11th 
December  1821,  which  was  shortly  after  the  death.  There 
seems  to  be  some  error  in  the  statement  as  to  the  time  of  the 
death,  as  the  will  is  dated  1st  July  1821,  and  the  testator  is 
stated  to  have  died  in  1819;  but  still  the  exception  states  that 
he  died  in  1819,  having  first  made  this  will,  so  that  the  only 
effect  of  the  statement  uncorrected,  is  to  make  the  date  erro- 
neous. But  whether  the  executor  ever  acted  or  not,  the  ap- 
pellee obtained  his  letters  of  administration  on  the  13th  June 
1826;  and  from  that  period  until  the  4th  July  1837,  a  period 
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of  eleven  years,  Mrs.  Watts  and  the  defendant  claiming  under 
her,  were  suffered  by  him  to  remain  in  the  undisturbed  pos- 
session of  this  slave.  The  presumption  therefore  is,  after  such 
a  lapse  of  time,  that  all  the  objects  for  which  the  law  permits 
the  executor  to  retain  the  property,  and  renders  his  assent  ne- 
cessary to  perfect  the  title  of  the  legatee,  had  been  accomplish- 
ed. It  cannot  be  contended,  after  such  a  lapse  of  time,  that 
there  remained  any  debts  to  be  paid;  nor  can  it  be  presumed 
that  during  this  long  interval  the  enjoyment  of  this  bequest  by 
Mrs.  Watts,  and  those  claiming  under  her,  had  been  without 
his  assent.  His  long  acquiescence  in  this  enjoyment  was,  if 
not  conclusive  evidence,  yet  presumptive  and  conclusive  until 
rebutted  by  contrary  proof  (and  there  was  none  such)  that  the 
enjoyment  was  by  his  assent.  In  support  of  this  proposition 
the  court  are  referred  to  2  Williams  on  Executors,  where  it  is 
said — "In  certain  cases  the  assent  of  the  executor  may  be  pre- 
sumed, upon  the  principle  that,  in  the  absence  of  evidence  the 
executors  shall  be  taken  to  have  acted  in  conformity  with  their 
duty,  as  when  executors  die  after  the  debts  are  paid  but  before 
legacies  are  satisfied:  so  also  as  it  should  seem  the  assent  of  an 
executor  may  be  concluded  from  the  legatee'' 's  possessing  him- 
self of  the  subject  bequeathed,  and  retaining  it  for  some  consi- 
derable time  without  complaint  by  the  executor.  (2  Wms.  on 
Ex^rs,  848.)  And  in  Matthews  on  Presumptive  Evidence,  278, 
where  the  last  proposition  is  stated  in  the  very  terms  used  in 
2nd  Williams.  The  writer  adds  in  support  of  it,  "for  as  very 
slight  circumstances  (for  example,  a  congratulatory  address) 
are  in  general  sufficient  to  denote  an  executor's  agreement  to 
a  legacy,  so  it  is  conceived  that  long  acquiescence,  which  in  all 
cases  of  this  kind  is  esteemed  a  significant  and  important  cir- 
cumstance, may,  without  the  aid  of  other  marks  of  assent,  be 
regarded  as  affording  the  requisite  presumption.  Where  the 
bequest  is  of  property  yielding  an  annual  income,  as  a  lease- 
hold tenement,  and  the  executor  allows  the  profits  to  be  ap- 
propriated by  the  legatee,  the  argument  for  the  implied  assent 
is  manifestly  stronger."  And  in  3  Preston  on  Abstracts,  page 
145,  where  the  writer  is  treating  of  this  subject,  he  applies  to 
59  v.10 


466  CASES  IN  THE  COURT  OF  APPEALS 

Sutton  vs.  Crain.— 1839. 

this  question  of  assent  the  established  maxim,  "that  ex  diutur- 
nitate  temporis  omnia  presumuntur  esse  rite  et  solemniter  acta;" 
and  therefore  he  says,  that  in  such  transactions  which  took 
place  at  a  remote  period,  a  title  depending  either  on  an  assign- 
ment by  an  executor,  or  by  a  legatee  without  any  express  evi- 
dence of  assent,  is  accepted  without  any  difficulty. 

Now  in  this  case  not  only  had  at  least  16  years  elapsed  from 
the  period  when  Mrs.  Watts  obtained  the  possession  of  the  be- 
quest, and  II  years  from  the  time  when  the  appellee  became 
administrator,  and  not  only  had  Mrs.  Watts  during  this  long 
interval  taken  to  herself  all  the  services  and  profits  of  this 
property,  but  it  appears  also  from  the  record,  that  in  1834  she 
sold  the  child  Mary  to  the  appellant;  that  the  appellant  him- 
self was  suffered,  without  interruption  by  the  appellee,  to  enjoy 
this  property  until  1836,  when  he  sold  her;  and  that  this  ac- 
tion was  not  brought  until  after  the  appellant  had  sold  Mary, 
having  first  held  her  as  his,  for  about  two  years  before  the 
sale.  And  it  is  submitted  therefore,  that  under  these  circum- 
stances, assuming  the  bequest  to  have  passed  this  property, 
and  to  require  nothing  but  proof  of  assent  to  perfect  the  ap- 
pellant's title — not  only  ought  the  assent  to  be  presumed,  but 
that  it  would  operate  as  a  fraud  upon  the  appellant  to  permit 
such  an  objection  to  be  set  up  against  the  appellant  by  an  ad- 
ministrator lying  by  during  all  this  period,  and  only  coming 
forward  to  claim  the  property  after  the  appellant  had  parted 
with  it.  And  to  add  to  all,  it  will  be  remarked,  by  referring 
to  the  statement  of  the  proof,  that  this  objection  is  never  set 
up,  if  indeed  it  can  be  considered  as  made  or  involved  in  the 
question  before  the  court,  until  after  Mrs.  Watts's  whole  period 
of  use  under  the  will,  as  to  the  mother,  has  gone  by. 

The  circumstances  of  the  case  are  so  strong  and  conclusive 
on  this  view  of  the  question,  that  it  is  not  necessary  to  enquire 
whether  such  an  objection  could  apply  to  issue  never  held  or 
owned  by  the  testator,  but  born  whilst  the  mother  was  in  the 
possession  of  Mrs.  Watts,  by  the  acquiescence  of  the  appellee. 

And  it  may  be  remarked  in  conclusion  on  this  branch  of  the 
subject,  that  assuming  the  assent  of  the  administrator,  which, 
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once  made,  can  never  be  recalled,  or  the  existence  of  facts  es- 
tablishing it  by  presumption,  the  plaintiff  had  no  right  of  ac- 
tion, whether  Mrs.  Watts  was  or  was  not  entitled  to  Mary  ab- 
solutely, as  a  part  of  the  use.  The  assent  of  the  executor  or 
administrator,  in  a  case  where  there  is  a  bequest  to  one  with 
remainder  over,  if  given  to  the  first  legatee  only,  enures  not 
only  to  her  benefit,  but  also  to  the  benefit  of  those  in  remain- 
der, so  as  to  pass  the  whole  title  out  of  himself.  (See  2  Wil- 
liams on  Executors,  847,  and  the  various  authorities  there 
cited.)  And,  therefore,  assent  to  Mrs.  Watts^s  taking  posses- 
sion of  Sarah,  at  once  vested  the  legal  title  to  the  remainder 
in  the  grand  children;  and  even  if  it  be  conceded  that  Mary 
the  issue,  did  not  belong  to  Mrs.  Watts,  but  to  those  in  re- 
mainder, the  right  to  maintain  this  action  was  not  in  the  ap- 
pellee, but  in  the  grand-children  in  remainder; — and  in  this 
case,  the  possession  being  in  us,  it  did  give  us  the  property  at 
all  events  as  against  the  appellee. 

Lastly.  If  it  even  be  conceded  that  there  was  no  evidence 
of  assent,  and  nothing  to  warrant  the  presumption  of  it,  and 
that  the  devise  did  not  pass  Mary,  then  it  is  submitted  that  the 
property  was  in  us  by  the  lapse  of  time  and  the  operation  of 
the  statute  of  limitations. 

The  exception  expressly  states,  that  long  before  the  young- 
est of  Mrs.  Anne  Watts^s  children  came  of  age,  Mrs.  Watts 
claimed  negro  girl  Mary,  and  exercised  ownership  over  her, 
and  sold  and  delivered  her  to  the  defendant  in  this  cause  on  the 
10th  of  November  1834,  showing  that  she  always  held  and 
claimed  her  as  her  own.  And  if  the  administrator  never  as- 
sented, then  it  was  a  widow's  taking  and  holding  under  a  claim 
of  right,  and  as  to  Mary  not  a  limited  but  an  absolute  claim. 
And  if  it  be  said  that  the  statement  of  the  exception,  "that 
Sarah  the  mother,  came  to  the  possession  of  Mrs.  Watts  "in 
accordance  with  the  will,"  imports  a  taking  and  claim  by  her 
under  the  will,  then  the  statement  extends  still  further,  for  it 
involves  the  admission  that  it  came  to  her  by  the  assent  of  the 
administrator;  and  thus  ended  the  objection  for  want  of  as- 
sent.    If  it  came  to  her  in  accordance  with  the  will,  it  of 
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course  came  by  the  assent  of  the  executor  or  administrator, 
whose  duty  it  was  to  carry  into  effect  the  provisions  of  the 
will.  And  if  it  does  not  import  this,  it  only  imports,  not  that 
she  took  it  under  the  will  and  so  claimed  it,  but  that  the  will 
accorded  with  her  taking  possession  of  it,  which  might  be, 
and  was,  even  if  she  took  it,  not  claiming  under  it.  The  ex- 
pression is  not  that  she  took  possession  of  it,  in  accordance 
with  the  will;  but  that  it  came  to  her  possession  in  accordance 
with  the  will,  which,  if  it  proves  any  thing  more  than  that  the 
will  accorded  with  her  then  possession  of  it,  proves  that  it  came 
by  the  assent  or  delivery  of  the  executor.  And  even  these  ex- 
pressions apply  only  as  to  Sarah;  for  as  to  Mary  the  daughter, 
the  statement  shows  that  her  claim  ab  origine  was  of  the  abso- 
lute right  to  Mary. 

For  all  which  reasons  it  is  submitted  that  the  judgment  of 
the  court  below  ought  to  be  reversed. 

Alexander  for  the  appellee. 

1.  The  counsel  for  the  appellant  first  insists,  that  by  the  true 
construction  of  the  bequest,  the  issue  born  during  the  contin- 
uance of  her  interest  in  the  mother,  belonged  to  Mrs.  Watts 
absolutely.  And  the  cases  referred  to  by  the  learned  counsel 
clearly  show,  that  where  there  is  a  bequest  of  a  woman  slave, 
or  of  the  use  of  a  woman  slave  for  life,  with  a  remainder  over, 
the  legatee  for  life  will  take  absolutely  all  the  increase  born 
during  the  continuance  of  his  life  estate.  But  there  is  no  case 
to  be  found  in  which  it  has  been  adjudged  that  a  legatee  for  a 
term  of  years  would  be  entitled  to  increase  born  during  the 
continuance  of  his  term  for  years.  It  may  be  admitted  that 
the  case  of  the  legatee  for  years  is  within  the  reason  upon 
which  the  cases  affirming  the  right  of  the  legatee  for  life,  were 
decided.  But  all  these  cases,  in  the  opinion  of  the  late  cele- 
brated Daniel  Dulany,  were  departures  from  the  principles  of 
humanity  and  law.  Mr.  Dulany  thought  that  the  first  adjudi- 
cation ought  to  be  followed  in  a  like  case,  for  the  sake  of  re- 
pose and  security  of  property;  and  he  sustains  himself  by  the 
opinion  of  a  very  eminent  chancellor,  who  declared  that  "the 
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rules  of  property  being  certain  and  known,  it  is  not  of  great 
consequence  what  they  are."  But  is  it  hence  to  be  inferred, 
that  an  exception  to  a  rule  of  property  being  once  established, 
must  thereafter  be  preferred  to  the  rule  itself,  in  the  adjudica- 
tion of  kindred  cases?  Or  is  it  not  rather  the  habit  of  the  court 
to  treat  the  exception  as  an  anomaly  or  a  precedent  which  is 
to  be  confined  strictly  to  the  very  point  decided?  The  contest 
in  this  present  case  is,  whether  the  exception  or  the  principle 
shall  prevail. 

There  is  a  broad  legal  distinction  between  a  freehold  and  a 
chattel  interest  in  real  estate.  And  a  distinction  equally  well 
founded  in  humanity  and  justice  may  be  taken  between  the  in- 
terests of  a  legatee  for  life,  as  settled  by  the  adjudged  cases, 
and  the  interests  of  a  legatee  for  years  of  a  female  slave.  A 
term  for  a  thousand  years  is,  in  contemplation  of  law,  no  more 
than  a  term  for  a  single  day ;  and  the  cases  referred  to  by  the 
appellant's  counsel  show  that,  in  law,  there  is  no  difference 
between  the  right  of  a  legatee  deriving  title  to  the  slave  under 
a  last  will  and  testament;  and  a  devisee  or  grantee  who  claims 
under  a  gift  or  other  conveyance  intervivos.  The  increase 
passes,  say  the  cases,  as  part  of  the  use.  Hence,  if  the  lega- 
tee for  an  hundred  years  can  claim  the  issue  of  the  slave  born 
during  that  time,  a  like  claim  might  be  inferred  by  one  who 
had  hired  a  woman  slave  for  a  year,  or  a  month,  or  a  day,  to 
the  issue  born  during  this  transient  term.  But  is  it  law?  Can 
it  be  law,  in  consistence  with  humanity,  that  the  hirer  of  a 
woman  slave  for  a  month,  shall  hold  on  to  the  issue  which 
may  fall  during  that  month?  Why,  then,  may  not  the  hirer  of 
a  free  negro  woman,  or  the  master  of  a  female  apprentice,  be 
permitted  to  claim  the  increase  of  his  servant  or  apprentice, 
born  during  her  term  of  servitude?  Is  not  the  increase  a  part 
of  the  use  in  the  one  case,  as  justly  and  clearly  as  in  the  other? 
Is  it  not  as  just  in  the  one  case  as  it  is  in  the  other,  that  the  in- 
crease should  go  to  the  master  "as  a  reasonable  satisfaction  for 
the  expense  of  maintenance,  and  for  the  time  lost  by  the  pa- 
rent?"    Difficulties  innumerable,  it  is  conceived,  may  flow 
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from  the  extension  of  the  exception  to  legatees,  claiming  less 
than  a  life  estate  in  the  mother. 

But  assuming,  for  the  sake  of  the  argument,  that  the  cases 
adjudged  in  reference  to  the  rights  of  the  legatee  for  life,  must 
in  general,  control  the  question  in  regard  to  the  rights  of  a 
legatee  for  a  term  of  years;  it  is  yet  competent  for  us  to  argue 
that,  upon  the  present  will,  there  is  an  intent  expressed  that 
Mrs.  Watts  shall  not  have  the  issue  born  during  her  interest 
in  the  mother.  By  adverting  to  the  will,  it  will  be  found  that 
the  children  take  an  estate  in  all  the  negroes  vested  in  point  of 
interest,  though  future  in  regard  to  enjoyment,  and  vested  and 
present,  even  in  regard  to  the  perception  of  the  profits.  Here 
is  a  complete  disposition  of  the  negroes,  and  their  increase, 
and  their  profits;  made  in  terms  which  evidently  import  that 
the  distribution  is  postponed,  simply  from  regard  to  the  cir- 
cumstances of  the  legatees.  It  is  under  a  subsequent,  and,  as 
it  is  contended,  an  inconsistent  devise,  that  Mrs.  Watts' s  right 
must  be  derived.  But  is  there,  indeed,  any  inconsistency  in 
these  various  dispositions?  We  think  the  discrepancy  is  ap- 
parent only,  and  that  an  explanation  may  be  given  of  the 
whole,  which  will  enable  the  court  to  gratify  the  direction  in 
favor  of  Mrs.  Watts,  without  lessening  the  interest  or  estate 
which  has  been  previously  given  to  the  children.  The  prin- 
cipal objects  of  the  testator's  regard  are  the  children;  and 
Mrs.  Anne  Watts  is  respected  simply  as  their  mother.  Hence 
it  is,  that  the  bequest  in  her  favor  is  limited,  to  expire  upon 
the  children's  attaining  a  legal  capacity  to  dispose  of  or  man- 
age their  property,  and  it  is  given  in  such  form  as  to  leave  it 
questionable,  at  the  least,  whether  it  would  not  be  determined 
by  her  death,  during  the  infancy  of  her  children. 

The  mother's  interest  is,  therefore,  to  be  treated  as  subsidi- 
ary to  that  of  the  children.  The  children  are  to  have  the  pro- 
fits arising  from  the  hire  or  use  of  all  the  negroes.  Mrs.  Watts 
is  to  have  the  exclusive  use  of  one  of  those  negroes.  Here  it 
will  be  insisted,  is  a  contradiction.  But  we  submit  the  con- 
tradiction will  be  avoided,  and  the  two  claims  will  be  recon- 
ciled by  giving  to  the  expression  use  in  one  of  those  clauses, 
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the  same  construction  which  the  same  expression  must  receive 
in  the  other.  Use  in  the  first  clause  is  evidently  put  for  service 
or  labor.  The  bequest  is  thus  made  to  import  "the  profits 
arising  from  the  hire,  service  or  labor  of  the  negroes."  The 
direction  that  Mrs.  Watts  shall  have  the  use  of  one  of  those 
negroes,  is  to  be  construed  as  a  direction  that  she  shall  have 
the  benefit  of  the  labor  or  service  of  the  negro,  or  that  the  ne- 
gro shall  be  left  in  her  service  or  employment.  A  bequest  of 
this  limited  character  could  not  be  made  to  carry  to  the  lega- 
tee the  issue  born  during  her  right  to  the  services  of  the  moth- 
er. The  purpose  to  which  the  profits  of  the  negroes  was  to 
be  applied,  and  the  relation  subsisting  between  the  legatees, 
supply  an  additional  argument  in  favor  of  our  construction. 
The  profits  were  to  be  applied  to  the  maintenance  and  educa- 
tion of  the  children,  who  were,  it  is  to  be  presumed,  under  the 
fostering  care  of  the  mother;  and  the  girl  Sarah  is  left  in  the 
service  of  the  mother,  in  order  that  she  may  be  at  the  same 
time  a  personal  attendant  on  the  children.  Thus  the  chil- 
dren are  made  to  enjoy  the  profits  of  all  the  negroes;  the  others 
being  directed  to  be  hired  out  or  worked  for  their  support.  "We 
may  remark,  too,  that  if  the  issue  of  Sarah  will  pass  to  Mrs. 
Watts  as  a  part  of  her  use,  then  the  issue  of  Jinney,  as  part 
of  her  use,  will  be  applicable  to  the  maintenance  and  education 
of  the  children,  and  as  each  is  born  would  be  liable  to  be  sold 
for  that  purpose. 

The  counsel  for  the  appellant  has  referred  to  other  clauses 
of  the  will  to  show,  that  the  testator  specially  gave  the  in- 
crease, when  he  designed  that  the  increase  should  pass.  In 
one  clause  he  bequeaths  to  his  wife  the  use  of  certain  negroes, 
male  and  female,  during  her  life;  after  which  they  and  their 
increase  are  to  be  the  right  and  estate  of  his  son  Richard. 
This  clause  is  very  correctly  drawn;  and  if  it  stood  alone 
might  afford  color  to  the  argument  made  on  the  other  side. 
But  when  it  is  considered  in  connexion  with  the  next  succeed- 
ing clause,  wherein  he  bequeaths  to  his  daughter  absolutely  a 
negro  woman  Lydia  and  her  increase,  it  will  warrant  the  in- 
ference that  the  testator  was  not  remarkable  for  his  sense  of 
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the  force  of  technical  expressions.  There  is  indeed  great  rea- 
son to  believe,  that  the  will  was  drawn  without  knowledge  of 
adjudged  cases  or  principles,  and  that  the  testator  selected 
language  which,  in  its  usual  acceptation,  seemed  to  him  cal- 
culated to  express  his  intentions.  Adopting  this  suggestion, 
it  deserves  remark  that,  just  preceding  the  bequest  to  the  wife 
for  life  of  the  use  of  several  negroes,  he  had  devised  to  her  du- 
ring her  life  only,  the  use  of  one-third  of  all  his  real  estate. 
The  expression  use  is  therefore  to  be  found  in  four  parts  of  this 
will.  In  the  first,  in  connexion  with  a  devise  of  real  estate, 
it  imports  a  right  to  cultivate  the  soil.  In  the  second  and 
third,  it  imports  nothing  more  than  a  right  to  the  labor  and 
services  of  slaves.  In  all  these  instances  the  expression  is 
used  in  its  ordinary  acceptation.  May  we  not  reasonably  con- 
clude, then,  that  in  the  last  clause  in  which  it  is  found,  it  is 
made  in  a  like  vulgar  sense? 

2.  The  next  proposition  advanced  on  the  other  side  is,  that 
the  administrator  with  the  will  annexed  assented  to  this  be- 
quest in  favor  of  Mrs.  Watts.  It  is  conceded  by  the  appel- 
lant's counsel,  that  such  assent  is  necessary  to  be  shown,  in 
order  to  perfect  the  right  of  the  appellant,  as  the  assignee  of 
Mrs.  Watts,  to  the  slave  in  question.  He  likewise  admits,  that 
such  assent  has  not  been  directly  proved;  but  insists  that,  from 
the  circumstances  in  proof,  it  may  and  ought  to  be  presumed 
to  have  been  given.  On  the  part  of  the  appellee  it  is  admit- 
ted that  assent  as  a  fact  may  be  proved  expressly,  or  inferen- 
tially,  from  pregnant  circumstances.  It  may  also  be  admitted 
that,  from  the  circumstances  proved  in  this  cause,  the  jury 
might  have  presumed  the  assent  of  the  administrator  to  the 
bequest  in  question;  and  still  further,  that  on  a  prayer  rightly 
framed  for  the  purpose,  the  court  ought  to  have  instructed  the 
jury  that  it  was  competent  for  them,  from  the  proofs  offered,  to 
make  such  presumption.  But  we  insist  that  no  such  question 
of  presumption  is  involved  in  the  point  or  proposition  made 
by  the  prayer  of  the  appellant  to  the  court  below.  The  very 
point  presented  to  the  court  below,  and  none  other,  is,  the 
point  which  is  to  be  considered  on  this  appeal.    What  then  is 
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the  point?  That  from  these  facts  (stated  in  the  bill  of  excep- 
tions to  have  been  in  proof  to  the  jury,)  if  the  jury  believe 
them  to  be  true,  the  plaintiff  is  not  entitled  to  recover,  because 
negro  Mary,  the  property  in  dispute,  was  the  property  of  the 
defendant.  Or,  in  other  words,  that  the  facts  offered  in  evi- 
dence, if  believed  to  be  true,  showed  that  negro  Mary  was  the 
property  of  defendant,  and  therefore  the  plaintiff  is  not  enti- 
tled to  recover.  If  this  prayer  had  been  granted,  the  court 
would  have  left  it  to  the  jury  to  find,  whether  the  facts  enume- 
rated in  the  bill  of  exceptions  were  proved  to  their  satisfac- 
tion, and  if  they  were,  then  it  would  have  amounted  to  a  per- 
emptory instruction,  that  those  facts  proved  the  legal  right  of 
property  to  have  been  in  the  defendant,  and  therefore,  as  a 
legal  consequence,  the  plaintiff  could  not  recover  in  the  action. 
By  charging  the  jury  with  the  facts  enumerated  alone,  the  court 
would  necessarily  have  prohibited  the  jury  from  finding  any 
other  fact  which,  in  the  absence  of  an  instruction,  they  might 
have  presumed  from  the  facts  enumerated.  The  court  would 
have  said,  these  facts  enumerated  conclusively  establish  a  right 
of  property  in  the  defendant;  no  inference  or  presumption  is 
necessary  to  be  drawn  therefrom  in  aid  of  the  defendant's 
right ;  nor  can  any  inference  or  presumption  be  legally  made 
from  those  facts  to  the  prejudice  of  that  right.  Such  would 
have  been  the  effect  of  an  instruction  given  in  the  form  sug- 
gested by  the  defendant's  prayer.  And  the  first  objection  to 
the  prayer  in  this  form  is  supplied  by  the  argument  of  the 
appellant's  counsel,  who  admits  that  the  assent  of  the  admi- 
nistrator to  the  bequest  in  favor  of  Mrs.  Watts  was  a  fact  ne- 
cessary to  be  proved,  and  that  such  assent  is  not  one  of  the 
facts  enumerated  in  the  bill  of  exceptions  as  proved  or  at- 
tempted to  be  proved. 

If  the  defendant  below  wished  to  obtain  an  opinion  upon 
the  legal  sufficiency  of  the  evidence,  as  furnishing  a  reasona- 
ble implication  of  the  fact  of  assent,  then  ought  his  prayer  to 
have  been  framed  upon  the  hypothesis  that  the  jury  should  be- 
lieve the  facts  enumerated,  and  from  those  facts  should  pre- 
sume that  the  requisite  assent  had  been  given.  Very  differ- 
60  v.10 
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ent,  however,  is  the  frame  of  the  prayer  which  is  to  be  found 
in  the  record.     The  fact  of  assent  is  not  put  to  the  jury  in  any 
shape,  as  a  fact  to  be  found  in  order  to  complete  the  defen- 
dant's title.     On  the  contrary,  the  prayer  necessarily  assumes 
that  assent,  and  dissent  were  entirely  beside  the  issue.     If  it 
is  admitted  that  the  assent  of  the  administrator  might  have 
been  presumed  from  the  testimony,  we  may  fairly  argue,  that 
there  was  evidence  from  which  a  jury  might  have  refused  to 
infer  that  assent  had  been  given.     This  is  all  that  is  necessary 
to  be  made  out  for  the  purposes  of  the  argument.     If  no  evi- 
dence was  offered  of  assent,  then  the  defendant's  case  was  de- 
fective.    If  there  was  evidence  relevant  to  that  issue,  then  it 
was  the  province  of  the  jury  to  weigh  that  evidence,  and  to 
draw  such  inferences  from  that  evidence  as  they  thought  it 
warranted.     In  the  case  of  McElderry  vs.  Flanagan,  1  Harr. 
8f  Gill f  320,  it  was  decided  by  this  court,  that  a  case  in  which 
evidence  pertinent  to  the  issue  has  been  given,  cannot  be  with- 
drawn from  the  consideration  of  the  jury,  unless  the  party  who 
submits  the  prayer  will  admit  the  truth  of  the  testimony  offer- 
ed by  his  adversary,  and  of  the  testimony  given  by  himself, 
which  may  operate  in  his  adversary's  favor,  and  the  existence 
of  all  material  facts  deducible  therefrom,  even  though  contra- 
dicted in  every  particular  by  the  testimony  offered  by  himself. 
Such  are  the  conditions  to  which  a  party  must  subscribe  who 
would  desire  to  substitute  the  judgment  of  the  court  for  a  ver- 
dict of  the  jury.    Has  the  defendant  below  fulfilled  these  con- 
ditions in  his  prayer  to  the  court  below?     Instead  of  giving 
to  the  plaintiff  the  benefit  of  the  presumption,  that  the  proper- 
ty in  controversy  had  fallen  into  the  defendant's  possession 
without  the  plaintiff's  assent,  (which  is  a  material  fact,  legally 
deducible  from  all  the  testimony,)  he  claims  the  benefit  of  the 
presumption  of  assent,  and  of  every  other  fact  which  may  in- 
volve the  perfection  of  his  title.    He  admits  nothing  more  than 
the  facts  enumerated  in  the  statement  as  proved.     He  asks 
only  that  the  jury  shall  find  the  verity  of  these  specific  facts, 
and  insists  that  such  finding  will  establish  the  validity  of  his 
title,  although  it  is  now  conceded  that  a  fact,  material  in  the 
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chain  of  his  title,  is  to  be  made  out,  if  at  all,  by  inference  and 
deduction  from  circumstantial  testimony.  If  the  facts  proved 
really  warranted  the  inference  of  the  administrator's  assent  to 
the  legacy,  there  is  nothing  in  the  refusal  of  the  court  to  grant 
the  instruction  prayed  for,  which  would  have  prejudiced  his 
argument  to  the  jury  in  support  of  such  inference.  Nor  are 
we  at  liberty  to  presume,  from  the  rejection  of  the  prayer  which 
was  submitted,  that  the  court  would  have  refused  to  instruct 
the  jury,  that  the  evidence  in  the  cause  was  legally  sufficient 
as  a  foundation  for  such  inference  of  assent.  It  is  therefore 
submitted,  that  the  prayer  was  essentially  defective  in  form 
and  substance,  that  it  could  not  have  been  granted  without 
an  invasion  of  the  province  of  the  jury,  and  that  its  rejection 
was  not  productive  of  any  legal  prejudice  to  the  defendant's 
case. 

The  defect  in  the  argument  filed  by  the  appellant's  counsel 
consists  in  his  erroneously  assuming  that  the  case  is  now  open 
upon  the  facts,  unprejudiced  by  the  specific  prayer  upon  those 
facts,  which  was  made  in  the  court  below,  and  from  the  rejec- 
tion of  which  prayer  this  appeal  is  taken.  Hence  he  argues,  that 
the  assent  of  the  administrator  to  the  bequest  in  favor  of  Mrs. 
Watts  ought  to  be  presumed,  because  there  is  evidence  from 
which  the  jury  might  have  presumed  such  assent  to  have  been 
given;  that  the  plaintiff  had  no  right  to  recover,  because  the 
assent  of  the  administrator  to  the  bequest  being  assumed,  the 
remainder  would  vest  in  the  children ;  and  that  the  plaintiff's 
remedy  is  barred,  because  there  is  evidence  from  which  a  jury 
might  have  presumed  the  defendant  and  Mrs.  Watts  had  held 
the  negro  adversely  for  more  than  three  years  prior  to  the  com- 
mencement of  this  suit.  It  is  assumed  that  the  prayer  is  a 
general  prayer,  and  that  any  argument  may  be  used  which 
tends  to  show  that  the  plaintiff,  upon  the  facts,  was  not  enti- 
tled to  recover.  But  if  this  view  was  correct,  the  whole  argu- 
ment would  be  avoided,  because  this  court  cannot  entertain 
an  appeal  from  the  refusal  of  the  court  below  to  grant  a  gene- 
ral prayer.  The  defendant  is  therefore  obliged  to  concede  that 
it  is  a  specific  prayer,  and  that  the  point  arising  on  this  spe- 
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cific  prayer,  is  somewhat  narrower  than  the  point  which  might 
have  been  raised  on  a  general  prayer,  prior  to  the  act  of  1825, 
ch.  117.  We  refer  to  the  case  of  Grahame  vs.  Harris,  5  Gill 
and  John.  491,  to  show  that  the  point,  and  the  only  point  pre- 
sented by  this  prayer,  is,  that  if  the  facts  in  evidence  are  be- 
lieved to  be  true,  the  negro  in  question  was  the  property  of  the 
defendant.  This  is  the  very  point  in  controversy,  and  no  ar- 
gument is  admissible  which  does  not  tend  to  prove  the  defen- 
dant's right  of  property.  We  are  thus  supplied  with  brief  an- 
swers to  all  these  arguments.  To  the  first,  without  enlarging  the 
arguments  already  used,  we  say,  that  the  question  of  presump- 
tive assent  is  not  made  by  the  prayer.  To  the  second  we  an- 
swer, that  the  point  made  is,  that  the  property  was  in  defen- 
dant, not  that  it  was  in  a  stranger;  and  the  argument  now  sub- 
mitted in  favor  of  the  right  of  the  children,  if  it  is  worth  any 
thing  at  all,  most  conclusively  proves  that  the  court  below  did 
right  in  refusing  to  instruct  the  jury  that  the  right  of  property 
in  the  negro  was  in  the  defendant.  To  the  last  we  answer, 
that  length  of  possession  cannot  be  set  up,  under  the  general 
issue,  as  evidence  of  title  in  the  defendant  as  against  the  right- 
ful owner.  Trover  is  within  the  letter  of  the  act  of  1715,  ch. 
23,  and  the  act  must  be  specially  pleaded  if  the  defendant  in- 
tends to  rely  upon  his  possession  as  a  bar  to  the  plaintifPs 
remedy.     So  thought  the  pleaders  in  this  case. 

Believing  that  the  form  of  the  prayer  is  an  answer  to  all  the 
arguments  which  have  been  derived  from  the  special  circum- 
stances of  the  case,  I  shall  not  fatigue  the  court  by  a  review 
of  those  circumstances.  It  will  be  sufficient  to  say,  that  the 
court's  rejection  of  the  prayer,  which  is  to  be  found  in  the  re- 
cord, could  not  have  prejudiced  the  defendant's  case  in  the 
minds  of  the  jury,  and  for  aught  that  appears  to  the  contrary, 
all  the  topics  which  are  to  be  found  in  the  argument  of  his 
counsel,  may  have  been  urged  upon  the  consideration  of  the 
jury.  The  verdict  shows  the  argument  was  unsuccessful;  and 
we  cannot  impeach  that  verdict  as  an  incorrect  conclusion  of 
fact  from  the  testimony  in  the  cause.  If  the  weight  of  the 
testimony  spread  upon  the  record  should  appear  to  us  to  have 
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been  on  the  side  of  the  defendant,  we  should  remember  that 
the  record  does  not  necessarily  disclose  all  the  evidence  which 
was  addued  at  the  trial.  It  is  the  usual  practice,  upon  an  ex- 
ception taken  to  the  court's  opinion,  expressed  in  a  special 
prayer,  to  state  so  much  only  of  the  testimony  as  may  appear 
material  to  that  question.  At  a  subsequent  stage  of  the  cause, 
other  evidence  may  be  introduced  to  change  the  aspect  of  the 
case,  and  remove  the  objections  which  are  apparent  upon  the 
facts  stated  in  the  preceding  bill  of  exceptions,  although  not 
waived  by  the  prayer.  Having  no  other  knowledge  of  the 
facts  in  this  case  than  is  supplied  by  the  record,  I  cannot 
say  what  was  the  condition  of  the  case  when  it  was  sent  to 
the  jury.  But  I  cannot  persuade  myself  that  this  court,  upon 
a  state  of  facts  which  their  knowledge  of  the  course  of  prac- 
tice assures  them  may  be  partial,  will  impute  to  a  party  a 
fraudulent  intent  or  a  design  to  enforce  an  unjust  demand  in 
opposition  to  a  verdict  in  his  favor  founded  upon  all  the  evi- 
dence in  the  cause. 

For  all  these  reasons  it  is  respectfully  submitted  that  the 
judgment  ought  to  be  affirmed. 

Archer,  J.,  delivered  the  opinion  of  this  court. 

The  question  which  we  presume  was  intended  to  be  raised 
by  the  prayer  in  this  case,  which  was  refused  by  the  court, 
was,  whether  the  bequest  in  the  will  of  Henry  Watts,  of  the 
exclusive  use  of  negro  Sarah  to  Ann  Watts  until  the  youngest 
of  his  grand-children  named  in  the  will  arrived  at  age,  gave 
the  right  to  Mrs.  Watts  of  the  issue  of  Sarah,  born  during  the 
existence  of  her  usufructuary  interest,  and  before  the  youngest 
of  his  grand-children  arrived  at  age.  If  this  had  been  the  be- 
quest of  the  use  during  the  life  of  the  legatee  Mrs.  Watts,  it 
would  not  admit  of  discussion.  Various  decisions  of  the  courts 
of  this  State  have  settled  the  question  that,  the  bequest  for 
life  of  the  use  of  a  female  slave,  vests  in  such  legatee  a  prop- 
erty in  the  issue  born  during  the  existence  of  the  life  estate, 
upon  the  principle  that,  the  issue  is  to  be  considered  not  as  an 
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accessary,  but  as  a  part  of  the  use,  to  go  to  the  person  to  whom 
the  use  is  limited.    6  Harr.  fy  John.  18. 

In  the  first  decision  which  was  made  upon  this  subject  in 
our  courts,  the  right  to  the  issue  was  placed  upon  the  ground 
that  the  legatee,  who  was  entitled  to  the  profits  from  the  use, 
was  subjected  to  loss,  by  the  pregnancy  of  the  subject  of  the 
bequest,  and  from  the  maintenance  and  support  of  the  issue, 
which  he  was  bound  to  take  care  of,  and  that  when  the  use  is 
given,  a  bounty  at  all  events  is  intended;  but  instead  of  a  ben- 
efit, if  the  issue  should  go  over,  there  might  be  a  loss. 

It  has  been  conceded,  indeed  it  could  not  be  disputed,  that 
in  the  case  of  a  bequest  of  a  female  slave  for  a  term  of  years, 
the  same  principle  would  give  the  property  of  the  issue  born 
during  the  term  to  the  legatee,  but  it  is  supposed  that  the  rule, 
when  established  by  our  courts,  was  a  departure  from  the  law, 
and  that  it  should  be  treated  as  an  exception,  and  that  as  sub- 
sequent cases  occur,  they  should  be  decided  by  what  is  sup- 
posed to  be  the  law  infringed  by  the  exception,  and  not  by  the 
exception,  unless  clearly  within  it.  The  error  of  this  argu- 
ment, we  suppose,  is  to  be  found  in  the  assertion,  that  this 
constitutes  an  exception.  On  the  contrary,  we  suppose  it  to 
be  the  establishment  of  a  principle,  which  is  to  govern  like 
cases  when  they  are  presented. 

The  evils  anticipated  to  flow  from  this  doctrine,  if  realized, 
it  must  be  admitted,  would  be  attended  with  mischief  and  in- 
convenience. It  is  supposed  that  it  would  follow  as  a  conse- 
quence, that  he  who  hired  a  female  slave  for  a  year,  a  month, 
or  a  day,  would  be  entitled  to  the  issue  born  during  the  period 
of  service;  nay,  that  the  hirer  of  a  free  woman,  or  the  master 
of  a  female  apprentice,  would  be  entitled  to  the  issue  born  du- 
ring the  service.  But  these  consequences  we  think  could  not 
flow  from  the  decision;  for  the  instances  put  must  be  govern- 
ed by  the  universal  usage  and  understanding  of  the  country, 
which  forbid  the  idea,  that  any  property  in  the  issue  could  be 
acquired  under  such  circumstances;  besides,  the  contract  of 
hiring,  carries  but  the  labor  and  service,  and  passes  no  proper- 
ty in  the  slave  hired. 
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There  is  nothing  we  think  in  the  will  of  Henry  Watts  which 
militates  against  the  right  of  Mrs.  Watts  to  the  issue  born  du- 
ring the  existence  of  her  estate.  As  applicable  to  the  dispo- 
sition of  personal  property  in  this  will,  the  word  "use"  occurs 
three  times,  and  it  is  true  that,  in  the  two  first  instances  in 
which  it  is  used,  it  carries  but  the  right  to  the  service  and 
labor  of  the  slaves.  But  wrhere  it  first  occurs,  it  is  to  be  re- 
marked, that  the  testator  seems  to  have  been  aware  that,  by 
the  use  of  the  term,  the  right  to  the  issue  would  be  carried  to 
the  legatee  for  life;  and,  therefore,  he  bequeaths  over  the  in- 
crease. And  where  it  in  the  second  place  occurs,  it  is  con- 
nected with  the  word  hire — "hire  or  use;" — the  term  use  be- 
ing there  qualified  by  its  connexion  with  the  word  "hire;"  as 
if  the  testator  had  been  apprised,  that  without  the  word  "hire" 
and  by  the  word  "use"  standing  alone,  the  issue  of  the  slaves 
bequeathed  to  the  grand-children  might  have  been  sold  as  pro- 
fits, from  the  use,  for  the  maintenance  and  education  of  his 
grand-children,  which  clearly  was  not  his  design;  the  hire  or 
use  being  only  appropriated  to  these  objects.  But  when  the 
testator  uses  the  word  "use"  in  the  third  instance,  which  is  in 
the  bequest  now  under  consideration,  the  word  "hire"  is  not 
connected  with  "use"  as  immediately  preceding  in  the  same 
clause,  nor  is  the  increase  given  over,  as  in  the  first  instance; 
but  this  strong  language  is  used. — "It  is  however  my  desire 
that  their  mother,  Jinn  Watts,  shall  have  the  exclusive  use  of 
negro  Sarah  until  the  youngest  of  my  said  grand-children  shall 
arrive  at  age."  The  will,  therefore,  instead  of  indicating  an 
intention  against  the  pretensions  of  Mrs.  Watts,  is  strongly  in 
favor  of  them. 

The  prayer  of  the  defendant  was,  that  the  plaintiff,  if  the 
jury  believed  the  facts,  was  not  entitled  to  recover,  because  ne- 
gro Mary,  the  property  in  dispute,  was  the  property  of  the  de- 
fendant. This  direction  the  court  refused  to  give.  Could  the 
court  have  rightfully  granted  this  prayer,  if  they  had  believed 
with  the  defendant,  that  negro  Mary  passed  under  the  will  to 
Mrs.  Watts'?  We  think  they  could  not.  They  would,  by  so 
doing,  haye  taken  from  the  jury  the  consideration  of  the  ques- 
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tion,  whether  the  legacy  to  Mrs.  Watts  had  ever  been  assented 
to  by  the  representative  of  H.  Watts. — A  fact  indispensably- 
necessary  to  have  perfected  the  defendant's  title.  This  is 
conceded  so  far  as  the  mother  of  the  child  in  controversy  is 
concerned,  and  must  be  equally  true  as  to  the  issue;  for,  as 
property  could  not  be  acquired  in  the  female  slave,  it  would 
seem  to  follow  of  consequence  that  she  could  be  entitled  to 
none  of  the  fruits  of  that  property  without  such  assent.  But 
it  is  supposed,  that  the  presumption  from  the  facts  and  circum- 
stances was  so  strong,  that  they  ought  to  be  considered  as 
conclusive.  But  this  would  convert  what  would  appear  from 
the  evidence  to  be  a  presumption  of  fact,  into  a  legal  pre- 
sumption, which  we  think  we  should  not  be  at  liberty  to  do. 
The  jury  might  find,  as  an  inference  from  the  facts,  that  the 
assent  was  given,  but  they  were  not  bound  to  do  so.  We 
therefore  think  that  the  court  committed  no  error  in  refusing 
the  prayer  offered  by  the  defendant,  and  affirm  their  judgment. 

JUDGMENT  AFFIRMED. 


Thomas  H.  Luckett  vs.  Stephen  White  and  others. — 
December,  1839. 

After  an  order  of  publication  against  non-resident  defendants  to  a  bill  in 
chancery  has  been  published,  and  a  decree  passed  taking  the  bill  pro  con- 
fesso,  in  consequence  of  the  neglect  of  the  defendants  to  appear  and  an- 
swer, the  allegations  of  the  bill  are  considered  as  admitted. 

A  devise  to  one  of  the  testator's  sons  of  his  real  estate,  "he  paying  to  his 
younger  brother  one  hundred  pounds  current  money,"  creates  a  charge 
upon  the  lands  devised,  which  a  court  of  equity  will  enforce. 

It  is  too  late  to  object  to  a  bill  upon  the  ground  of  multifariousness,  after  a 
decree  pro  confesso  has  passed ;  and  a  demurrer  is  the  proper  form  in  which 
such  an  objection  should  be  presented. 

The  admissibility  of  a  paper  purporting  to  be  a  will  executed  and  proved  in 
Virginia,  cannot  be  objected  to  in  the  Court  of  Appeals,  no  objection  hav- 
ing been  taken  to  it  in  the  Court  of  Chancery. 
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The  provisions  of  the  act  of  1795,  ch.  88,  authorising  non-resident  defen- 
dants, against  whom  decrees  pro  confesso  may  have  passed  for  want  of  ap. 
pearanco  after  publication,  to  require  a  review  of  the  same  by  the  Chan. 
cellor  within  eighteen  months  from  the  date  of  such  decrees,  applies  also 
to  the  decrees  of  the  Court  of  Appeals. 

The  Chancellor,  in  such  a  case,  may  entertain  a  bill  to  review  a  decree  of  the 
Court  of  Appeals, 

Appeal  from  the  Court  of  Chancery. 

The  original  bill  in  this  cause  was  filed  on  the  27th  June, 
1825,  by  the  appellant,  Thomas  H.  Luckett,  of  Loudon  county, 
Virginia.  The  will  of  his  father,  Thomas  H.  Luckett,  was 
dated  on  the  27th  December  1786,  and  after  declaring  that  his 
wife  Elizabeth  should  have  the  full  possession  of  his  whole 
estate,  real  and  personal,  whilst  she  continued  his  widow,  and 
that  she  raise  and  educate  his  children,  proceeded  to  devise  as 
follows : 

"X  give  and  bequeath  to  my  oldest  son  Otho,  his  heirs  and 
assigns  forever,  all  the  land  that  I  bought  of  William  Hough, 
in  Montgomery  county,  Maryland,  he  the  said  Otho  paying  to 
his  younger  brother,  not  yet  baptized,  (the  complainant,)  one 
hundred  pounds  current  money  of  Virginia,  as  at  this  time 
valued." 

The  testator  then  made  a  similar  bequest  to  his  son  Valen- 
tine, of  all  the  land  bought  of  his  brother  John  Luckett  in  the 
same  county,  subject  to  a  like  charge  of  one  hundred  pounds. 

The  bill  alleged  that,  the  land  called  "Conjurors  Disap- 
pointment" and  "Georgia"  were  purchased  from  John  Luckett. 
That  "Gleanings"  and  "Resurvey  upon  Discord"  were  pur- 
chased from  William  Hough,  and  that  the  will,  executed  accor- 
ding to  the  laws  of  Maryland,  was  duly  admitted  to  probat  in 
Virginia;  that  Elizabeth  Luckett  died  a  widow  in  1817.  That 
in  1805  the  said  Elizabeth  relinquished  to  Otho  and  Valentine 
respectively,  all  claim  she  had  to  the  land  devised  to  them,  to 
enable  them  to  convey  it  to  one  Samuel  Clapham  of  Virginia, 
and  said  land  was  accordingly  so  conveyed;  at  which  time 
complainant  was  a  minor.  That  after  he  arrived  at  age,  and 
became  entitled  to  said  legacies,  he  exerted  himself  to  procure 
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payment  of  the  same  from  his  said  brothers,  and  from  the  said 
Clapham,  who  had  purchased  the  said  lands,  and  would  long 
since  have  resorted  to  suits  at  law,  but  for  the  unsettled  resi- 
dence of  his  brothers,  so  that  he  could  not  know  in  what  place 
to  institute  such  suits  successfully;  and  so  long  as  there  was 
any,  the  remotest  probability  of  being  able  to  recover  the  said 
legacies  from  his  brothers,  his  sense  of  justice  would  not  allow 
him  for  a  moment  to  entertain  the  idea  of  resorting  to  the 
land  upon  which  the  said  legacies  had  been  thus  charged,  as 
the  same  had  by  a  fair  bargain  and  sale  passed  into  other 
hands,  to  wit,  into  the  hands  of  the  said  Clapham  for  a  valu- 
able consideration,  but  not  without  notice  of  the  said  incum- 
brance; that  his  brothers  being  unable  to  pay,  he  again  applied 
to  Clapham,  who  had  now  sold  the  land  to  Daniel  Trundle; 
that  both  Clapham  and  Trundle  knew  that  the  said  legacies 
were  a  charge  upon  the  lands,  when  they  respectively  pur- 
chased the  same,  and  have  been  continually  reminded  thereof, 
and  neither  of  .them  are  innocent  purchasers  without  notice. 
The  bill  also  claimed  interest  on  the  said  legacies  from  the  pe- 
riod of  the  father's  death,  or  at  least  from  the  time  of  Eliza- 
beth's  acquittance  in  1805  to  her  sons:  also,  publication  against 
Clapham,  and  Otho,  and  Valentine,  and  subpoena  against  Trun- 
dle; a  sale  of  the  lands ;  payment  of  the  legacies,  and  for  gen- 
eral relief. 

With  this  bill  were  filed  as  exhibits,  deeds  of  30th  Decem- 
ber 1784,  and  4th  March  1785,  from  John  Luckett  to  Thomas 
H.  Luckett  the  elder;  the  will  of  said  Thomas  H.  Luckett;  the 
release  of  Elizabeth  Luckett  of  6th  May  1805;  the  deed  of 
William  Hough  and  Elizabeth  Luckett  of  30th  October  1800, 
to  Otho  Luckett;  the  deed  of  6th  May  1805  from  O.  W.  Luck- 
ett and  Valentine  P.  Luckett  to  Samuel  Clapham;  the  deed  of 
2nd  April  1812,  from  Samuel  Clapham  to  Daniel  Trundle; 
proposal  from  T.  H.  Luckett  of  13th  May  1823,  to  Samuel 
Clapham  for  a  reference,  and  his  refusal. 

An  order  of  publication  as  to  Otho  and  Valentine  Luckett 
and  Samuel  Clapham,  was  passed  on  the  27th  June  1825. 

Daniel  Trundle  appeared  and  answered  this  bill.     He  ad- 
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mitted  that  he  did  purchase  of  the  defendant  Clapham  the 
lands  described  in  the  complainant's  exhibit  No.  9; — that  he 
obtained  a  conveyance  for  the  same  in  the  year  1812,  and  has 
ever  since  been  in  the  undisturbed  possession  of  the  land 
thereby  conveyed,  without  having  ever  had  it  intimated  to  him 
until  the  year  1823,  that  the  complainant  or  any  other  person 
had  any  claim  on  the  said  land.  This  defendant  admits,  that 
in  the  course  of  the  year  1823,  the  complainant  did  mention 
to  this  defendant  that  he  had  a  claim  under  the  will  of  his 
father; — that  he  had  then  paid  the  whole  of  the  purchase  mo- 
ney, and  could  not  suppose  why,  if  the  claim  really  existed 
and  had  not  been  satisfied,  steps  should  not  have  been  previ- 
ously taken  to  recover  it.  This  defendant  states  that  the  com- 
plainant concealed  the  claim  which  he  now  sets  up  from  this 
defendant,  and  suffered  this  defendant  to  pay  the  purchase 
money  without  any  notice  of  it,  although  this  defendant  is  un- 
able to  state  what  is  the  age  of  the  complainant,  yet  if  the  pa- 
per which  he  has  filed  as  a  copy  of  his  father's  will  be  correct, 
(which  this  defendant  cannot  admit,)  and  if  the  complainant 
be  the  person  mentioned  therein  he  must  have  been  born  on  or 
before  the  year  1786,  and  of  course  must  have  been  twenty- 
one  years  of  age  in  1807;  the  purchase  was  made  by  this  de- 
fendant in  1812,  and  yet  no  claim  was  set  up — no  notice  of 
any  such  claim  was  given  to  this  defendant — until  the  year 
1823.  Such  conduct  on  the  part  of  the  complainant  would, 
this  defendant  is  advised,  have  deprived  the  complainant  of  all 
equity  as  against  this  defendant  or  the  land  in  his  possession, 
if  he  could  have  shown  himself  entitled  to  relief  had  an  ear- 
lier application  been  made  for  it.  This  defendant  expressly 
denies  that,  at  the  time  he  made  the  purchase  as  aforesaid,  or 
when  he  paid  the  purchase  money,  or  when  he  took  the  con- 
veyance for  the  land,  he  had  any  notice  of  the  claim  of  the 
complainant  now  set  up,  or  any  reason  to  believe  that  there 
was  any  lien  upon  the  land.  He  purchased  of  the  defendant 
Clapham,  who  obtained  his  deed  from  the  eldest  son  of  the 
complainant's  father,  who  died  in  1786  or  1787,  and  of  course 
the  defendant  Otho  W.  Luckett  was  the  heir  at  law  of  the 
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father.  This  defendant  has  long  since  paid  for  said  land  a  full 
and  valuable  consideration,  without  notice  of  the  claim  of  the 
complainant;  he  therefore  insists  that,  being  a  bona  fide  pur- 
chaser without  notice,  the  land  in  his  hands  could  not  be 
charged  with  the  payment  of  any  claim,  as  stated  by  the  com- 
plainant, even  if  the  claim  could  not  be  resisted  by  this  defen- 
dant on  other  grounds.  But  this  defendant  insists  that  the 
length  of  time  which  has  been  suffered  to  elapse  since  the 
claim,  if  it  ever  existed,  might  have  been  enforced,  before  the 
filing  of  this  bill,  or  the  giving  of  any  notice  to  this  defendant 
of  the  claim,  would  of  itself  furnish  a  bar  to  any  relief,  and 
he  pleads  and  insists  upon  the  same,  as  furnishing  proof  that 
the  claim,  if  it  was  just,  has  been  satisfied.  As  to  what  is 
stated  in  the  bill  of  complaint  in  order  to  account  for  the  de- 
lay, this  defendant  does  not  admit  the  same;  the  defendants 
Otho  and  Valentine  and  the  complainant  resided  a  number  of 
years  in  Maryland,  and  as  to  the  insolvency  of  said  Otho  and 
Valentine,  this  defendant  herewith  produces  exhibit  A,  which 
he  prays  may  be  taken  as  a  part  of  this  answer,  and  which  will 
show  that  both  of  them  applied  for  the  benefit  of  the  acts  of 
insolvency  as  long  ago  as  the  year  1810.  This  defendant  does 
not  admit  the  allegation  in  the  bill  with  regard  to  the  defen- 
dant Clapham,  and  if  it  was  true,  this  defendant  insists  that  it 
could  not  prejudice  this  defendant.  This  defendant  does  not 
believe,  and  does  not  admit,  that  the  complainant's  exhibits, 
with  the  exception  of  the  deed  to  this  defendant,  are  correct. 
He  believes  it  to  be  true  that  the  mother  of  the  complainant 
never  married  again.  He  does  not  know  when  either  she  or 
her  husband  died.  This  defendant  has  already  denied  all 
knowledge  of  the  legacy  at  the  time  he  purchased  the  land; 
what  knowledge  Clapham  had,  this  defendant  is  unable  to 
state.  This  defendant  has  already  stated  when  the  complain- 
ant first  stated  to  him  his  claim,  and  never  afterwards,  accor- 
ding  to  the  recollection  of  this  defendant. 

Samuel  Clapham  also  appeared  and  answered  said  bill.  He 
admitted  the  statement  of  complainant's  bill  to  be  correct  re- 
lative to  his  father's  land,  and  will,  which  was  made  in  the 
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year  1786,  and  that  it  may  have  been  executed  and  attested  ac- 
cording to  the  then  laws  of  Maryland,  and  admitted  to  pro- 
bate in  the  court  of  Loudon  county,  Virginia;  yet  of  its  due 
and  legal  execution  he  does  not  pretend  to  judge.  He  admits 
the  devises  to  Otho  W.  Luckett  and  Valentine  B.  Luckett,  sub- 
ject to  the  payment  of  .£200,  to  be  correctly  stated  in  the  bill; 
which  sum  was  to  be  paid  to  the  complainant,  at  that  time  un- 
named; and  that  all  his  land,  together  with  his  personal  es- 
tate, was  devised  to  his  wife,  while  she  continued  his  widow, 
and  refers  to  the  will  as  part  of  his  answer;  that  Elizabeth 
Luckett  moved  to  Kentucky  he  believes  in  the  year  1816,  and 
died  as  he  has  been  informed  in  the  year  1817,  a  single  and 
unmarried  woman. 

This  respondent  admits  the  deeds  mentioned  from  E.  Luck- 
ett to  her  sons,  but  cannot  say  whether  there  was  or  was  not  a 
consideration  absolutely  given — they  were  made  preparatory 
to  their  deeds  to  him,  and  for  their  true  construction  he  refers 
to  the  deeds  themselves,  At  the  time  the  deeds  were  made, 
the  complainant  was  privy  to  all  the  transactions  relative  to  the 
bargain,  and  it  was  distinctly  understood  that  E.  Luckett  wras 
to  pay  the  money  which  the  sons  were  bound  for;  the  deeds 
from  E.  Luckett  to  her  sons,  and  from  them  to  this  respondent, 
all  bear  date  in  May  1805;  and  Elizabeth  Luckett  had  always 
acted  for  the  complainant,  and  he  confirmed  her  acts  when  he 
came  of  age.  The  very  land  on  which  the  complainant's  fa- 
ther died,  lying  in  Loudon  county,  Virginia,  was  during  his 
minority  sold  by  her  to  this  respondent,  and  the  purchase  mo- 
ney paid  to  her,  and  long  after  he  had  arrived  at  lawful  age 
(he  thinks  in  1816)  he  made  him  a  deed  for  the  land,  to  a  copy 
of  which  he  begs  leave  to  refer,  and  never  insinuated  a  claim 
against  this  respondent.  His  mother  moved  into  Virginia 
from  Fredericktown,  Maryland,  and  lived  on  land  under  the 
direction  of  this  respondent;  the  complainant  lived  with  her; 
and  in  1816  he  thinks  she  removed  to  Kentucky,  and  he  went 
with  her;  from  1805,  when  the  deeds  were  executed,  until  the 
period  of  removal,  he  was  often,  very  often,  with  the  respon- 
dent, and  might  have  communicated  his  pretensions,  but  nev- 
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er  did,  notwithstanding  his  circumstances  were  needy. 

And  further  answering  saith,  that  about  the  year  ,  being 
since  the  deeds  of  1805,  Valentine  and  Otho  W.  Luckett 
availed  themselves  of  the  insolvent  debtors'  act  in  the  State 
of  Maryland. 

On  the  26th  February  1829  the  complainant  filed  an  amend- 
ed and  supplemental  bill,  and  bill  of  revivor.  This  bill  al- 
leged the  death  of  Samuel  Clapham  without  heirs,  leaving 
Elizabeth  Clapham  his  widow;  that  in  the  original  bill  it  is 
stated  that  the  said  Samuel  Clapham  had  sold  all  the  lands 
which  he  purchased  from  said  Valentine  and  Otho  to  Daniel 
Trundle,  whereas,  it  should  have  been  alleged  that,  the  said 
Clapham  had  sold  the  parcel  of  land  called  "Resurvey  upon 
Discord"  to  the  said  Daniel  Trundle,  and  that  the  said  Sam- 
uel Clapham  did  on  the  17th  day  of  June  1824,  by  deed  exe- 
cuted by  himself  and  wife  of  the  one  part,  James  B.  Murray 
of  the  second  part,  and  James  Thompson  of  the  city  of  New 
York  of  the  third  part,  convey  the  said  three  parcels  of  land 
called  "Conjuror's  Disappointment,"  "Georgia"  and  "Glean- 
ings," to  the  said  James  B.  Murray,  in  trust,  to  sell  the  same 
for  the  payment  and  satisfaction  of  a  debt  due  by  the  said 
Samuel  Clapham  to  the  said  James  Thompson,  in  case  the  said 
Samuel  Clapham  should  not  perform  the  condition  of  a  bond 
referred  to  in  the  said  deed  of  trust.  That  the  said  Samuel 
Clapham  failing  to  comply  with  the  condition  of  the  said  bond, 
the  lands  mentioned  in  the  aforesaid  deed  of  trust  were  sold 
by  the  said  James  B.  Murray  to  a  certain  Eliza  Thompson, 
Peter  Augustine  Jay,  and  Eliza  Ratcliffee,  of  the  city  of  New 
York,  executors  of  the  last  will  and  testament  of  the  said 
James  Thompson,  and  conveyed  by  deed  bearing  date  the  9th 
day  of  June  1828.  Your  orator  alleges  and  charges  that  the 
said  James  Thompson  and  James  B.  Murray  were  aware  and 
had  full  notice  of  your  orator's  claim  to  the  said  lands  at  the 
time  of  the  execution  of  said  deed  of  trust,  and  that  the  said 
Eliza  Thompson,  Peter  Augustine  Jay,  and  Eliza  Ratcliffe 
knew  of  the  said  claim  when  they  purchased  the  said  land ; 
the  proceedings  under  the  original  bill  of  complaint  being  then 
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pending  in  this  honorable  court.  That  the  said  Elizabeth 
Clapham  resides  in  Virginia,  the  said  Otho  H.  Luckett  and 
Valentine  P.  Luckett  also  reside  in  Virginia,  as  your  orator  be- 
lieves, and  the  said  James  B.  Murray,  Eliza  Thompson,  Peter 
A.  Jay  and  Eliza  Ratcliffe  in  the  city  of  New  York. 

The  bill  then  prayed  for  an  order  of  publication  against  the 
said  parties,  and  for  relief,  &c. 

The  deeds  referred  to  in  this  amended  bill  were  filed  with  it 
as  exhibits,  and  an  order  of  publication  having  been  passed 
and  published,  the  chancellor,  on  the  9th  October  1829,  passed 
the  following  order: 

The  complainant  having  produced  proof  of  the  publication' 
of  the  order  passed  on  the  27th  day  of  February  1829,  accor- 
ding to  the  terms  of  said  order,  and  the  defendants,  Otho  H. 
Luckett,  Valentine  P.  Luckett,  Elizabeth  Clapham,  James  B. 
Murray,  Eliza  Thompson,  Peter  A.  Jay  and  Eliza  Ratcliffe, 
not  having  appeared  and  answered  the  premises  within  the 
time  limited  by  said  order — it  is  thereupon  this  9th  day  of  Oc 
tober  1829,  upon  consideration  of  the  original  bill  and  exhi- 
bits, and  all  other  the  proceedings,  adjudged,  ordered  and  de- 
creed, that  the  original  bill  be  taken  pro  confesso  against  the 
said  Otho  H.  Luckett  and  the  said  Valentine  P.  Luckett,  and 
the  amended  and  supplemental  bill,  and  bill  of  revivor,  be  also 
taken  pro  confesso  against  the  said  Otho  H.  Luckett  and  Val- 
entine P.  Luckett,  and  the  said  Elizabeth  Clapham,  James  B. 
Murray,  Eliza  Thompson,  Peter  A.  Jay  and  Eliza  Ratcliffe. 

The  general  replication  was  now  entered,  and  a  commission 
issued  to  take  proof. 

On  the  8th  May  1832,  the  complainant  filed  another  bill  of 
revivor,  alleging  the  death  of  Daniel  Trundle,  leaving  as  his 
heirs  Mary  Elizabeth,  the  wife  of  Benjamin  Shriver,  and  Ann, 
the  wife  of  Stephen  White. — Prayer  to  make  them  parties,  &c. 

The  heirs  of  Trundle  appeared  and  relied  upon  his  answer 
to  the  original  bill  as  their  answer.  A  commission  was  issued 
and  proof  taken,  which  is  sufficiently  referred  to  in  the  opi- 
nion of  this  court. 

At  September  term  1837,  the  Chancellor  (Bland)  being  of 
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opinion  that,  apart  from  the  strong  presumption  against  the 
plaintiff's  claim,  arising  from  great  lapse  of  time,  it  was  not 
sustained  by  legal,  sufficient  and  convincing  proof,  dismissed 
the  bill  with  costs. 

From  this  decree  Thomas  H.  Luckett  appealed  to  this  court. 

The  cause  was  submitted  on  the  written  arguments  of  coun- 
sel to  Buchanan,  C.  J.,  Stephen,  Archer,  Dorsey,  Cham- 
bers, and  Spence,  J. 

By  S.  Pinkney  and  J.  Johnson  for  the  appellant,  and 
By  J.  C.  Cooke  and  A.  C.  Magruder  for  the  appellees. 

Spence,  Judge,  delivered  the  opinion  of  the  court. 

The  object  of  the  bill  in  this  cause  is  to  coerce  the  payment 
of  a  legacy  by  the  sale  of  certain  real  estate  mentioned  in  the 
proceedings,  upon  the  ground,  as  the  bill  alleges,  that  the  same 
is  made  a  charge  thereon,  under  and  by  virtue  of  the  last  will 
and  testament  of  a  certain  Thomas  H.  Luckett. 

After  filing  the  original  bill,  the  complainant,  as  he  alleges 
in  his  amended  and  supplemental  bill,  discovered  that  he  had 
made  a  mistake,  in  charging  in  his  original  bill  that  Trundle 
had  purchased  all  the  lands  devised  by  Thomas  H.  Luckett  to 
his  two  sons  Otho  W.  Luckett  and  Valentine  P.  Luckett;  when 
the  fact  was,  that  the  part  of  the  said  lands  which  was  devised 
to  Valentine  had  been  conveyed  by  the  said  Valentine  to  a  cer- 
tain Samuel  Clapham,  and  by  said  Clapham  to  a  certain  James 
B.  Murray.  Having  discovered  this  error,  and  learning  fur- 
ther that  Clapham,  one  of  the  original  defendants  had  died, 
the  complainant  filed  his  amended  and  supplemental  bill,  in 
which  he  charged  the  conveyance  to  Murray,  and  prayed  that 
said  Murray,  James  Thompson,  Eliza  Thompson,  Peter  Au- 
gustus Jay  and  Eliza  Ratcliffe  might  be  made  parties  to  the 
bill,  and  the  proceedings  revived  against  the  then  representa- 
tives of  Clapham. 

The  amended  bill  alleges  that  the  defendants,  Otho  H.  Luck- 
ett, Valentine  P.  Luckett,  James  B.  Murray,  Eliza  Thompson, 
Peter  Augustus  Jay  and  Eliza  Ratcliffe,  were  non  residents, 
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and  prayed  an  order  of  publication  giving  said  non-resident 
parties  notice  of  the  substance  and  object  of  the  original  and 
amended  bill,  and  requiring  them  to  appear  and  shew  cause  by 
a  certain  day,  if  any  they  had,  why  the  lands  mentioned  in  the 
proceedings  should  not  be  sold  as  prayed.  On  the  9th  Octo- 
ber 1829,  the  Chancellor  passed  a  decree  "that  the  amended 
and  supplemental  bills,  and  bill  of  revivor,  &c,  be  taken  pro 
confesso  against  Otho  and  Valentine  P.  Luckett,  Elizabeth 
Clapham,  James  B.  Murray,  Eliza  Thompson,  Peter  A.  Jay 
and  Eliza  Ratcliffe."  The  original  bill  was  also  decreed  to 
be  taken  pro  confesso  against  Otho  and  Valentine  only. 

It  may  be  well  here  to  premise  that  this  decree  could  have 
no  operation  or  effect  upon  that  portion  of  the  land  mentioned 
in  the  proceedings  called  "Resurvey  on  Discord,"  which  the 
testator  by  his  will  devised  to  his  son  Otho,  because  he,  Otho, 
had  conveyed  the  same  tract  of  land  to  S.  Clapham,  and  by 
Clapham  it  had  been  conveyed  to  a  certain  Daniel  Trundle, 
who  had  appeared  and  put  in  his  answer  to  the  bill,  and  fur- 
thermore, the  decree  of  the  Chancellor  of  the  9th  October 
1829,  was  not  designed  to  have  any  operation  or  effect  upon 
Trundle  or  those  claiming  under  him. 

The  first  question  which  is  presented  for  our  decision  is,  what 
is  the  legal  operation  and  effect  of  the  Chancellor's  decree  of 
the  9th  October  1829? 

The  neglect  to  answer,  and  the  order  or  decree  pro  confesso^ 
amounts  to  an  admission  of  the  allegations  of  the  bill  against 
all  the  parties  against  whom  such  decree  passes.  Robinson  et 
al.  vs.  Townshend,  3  Gill  fy  John.  413. 

The  allegations  in  the  bill  in  this  case,  therefore,  being  ad- 
mitted by  operation  of  the  decree  pro  confesso,  against  all  the 
parties  against  whom  it  passed,  the  next  consideration  is,  are 
the  allegations  and  averments  in  the  bill  sufficient  to  entitle  the 
parties  to  the  relief  sought,  and  this  enquiry  necessarily  leads 
to  an  examination  of  the  allegations  and  averments  in  the  bill. 

The  bill  alleges  that  Thomas  H.  Luckett  the  testator,  made 
his  last  will  and  testament,  which  was  duly  executed  and  at* 
tested,  according  to  the  then  laws  of  the  State  of  Marylandy 
62  v.  10 
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and  admitted  to  probate  and  recorded  ;  that  by  the  same,  the 
three  tracts  of  land,  to  wit,  "Conjuror's  Disappointment" 
"Georgia"  and  "Gleanings"  were  devised  to  Valentine  P. 
Luckett,  and  the  other  tract  or  parcel  of  land  called  "Resurvey 
upon  Discord"  was  devised  to  Otho  W.  Luckett,  upon  the  ex- 
press condition  that  these  devisees  should  each  of  them  pay  to 
the  complainant  (who  is  the  younger  brother  described  in  said 
will  as  not  yet  baptized,)  .£100  current  money  of  the  common- 
wealth of  Virginia.  The  bill  states  that  the  testator  devised 
the  same  lands  to  his  wife  Elizabeth  Luckett  during  her  sole  and 
unmarried  life;  that  the  said  Elizabeth  Luckett  executed  to  the 
said  devisees,  Valentine  and  Otho,  separate  deeds  of  release, 
and  acquittances  of  all  her  right  and  title  to  said  tracts  or  par- 
cels of  land,  so  as  aforesaid  devised  to  them.  That  the  deeds 
from  Elizabeth  Luckett  and  William  Hough  to  Valentine  P. 
Luckett  and  Otho  W.  Luckett  were  executed  for  the  purpose 
of  enabling  the  said  Valentine  and  Otho  to  sell  said  lands  to  a 
certain  Samuel  Clapham,  which  had  been  before  agreed  upon, 
and  was  thereby  consummated  on  the  same  day,  as  will  appear 
by  copies  of  said  deeds  exhibited  with  and  made  a  part  of  the 
bill.  The  bill  charges  that  no  part  of  the  legacy  so  charged 
upon  said  lands  had  ever  been  paid  to  the  said  complainant; 
but  that  the  said  legacies  were  still  due  and  unpaid.  The 
complainant  prays  that  a  decree  might  be  passed  for  the  sale 
of  said  lands,  or  so  much  thereof  as  might  be  necessary  to  pay 
the  said  legacies  with  interest. 

Assuming  then,  as  we  necessarily  must  do,  that  the  allega- 
tions in  the  bill  are  true — that  Thomas  H.  Luckett  the  testator 
devised  the  said  land  called  "Conjuror's  Disappointment" 
"Georgia"  and  "Gleanings,"  to  his  son  Valentine,  his  heirs 
and  assigns  forever,  he  paying  to  his  younger  brother  not  yet 
baptized,  the  sum  of  j£100  current  money  of  Virginia — the 
legacy  is,  according  to  the  adjudicated  cases,  a  charge  upon 
the  lands  thus  devised,  and  one  which  a  court  of  equity  will 
enforce. 

If  the  objection  urged  in  the  argument,  that  the  bill  is  mul- 
tifarious, be  true,  it  neither  comes  at  the  proper  time,  (the  de- 
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-cree  pro  confesso  having  been  passed,)  nor  in  the  regular  and 
proper  form,  as  it  should  have  been  presented  by  a  demurrer. 
Gibbs  vs.  Clagett  et  al.  2  Gill  $  John.  24.  Story's  Eq.  224. 
Coop.  Eq.  Plea.  182. 

We  are  therefore  of  opinion  that  there  is  error  in  the  Chan- 
cellor's decree  dismissing  the  complainant's  bill,  as  to  Valen- 
tine P.  Luckett ,  Elizabeth  Clapham,  James  B.  Murray,  Eliza 
Thompson,  Peter  A.  Jay  and  Eliza  Ratcliffe. 

The  next  question  which  arises  in  this  cause  is, — whether 
there  is  error  in  the  Chancellor's  decree  of  the  10th  October 
1837,  dismissing  the  complainant's  bill  with  costs  as  to  Otho 
W.  Luckett,  Benjamin  Shriver,  Jr.  and  Mary  Elizabeth  his 
wife,  and  Stephen  White  and  Ann  his  wife? 

The  bill  of  revivor  having  suggested  the  death  of  Daniel 
Trundle  and  prayed  that  the  suit  and  proceedings  might  stand 
•revived  against  the  said  Benjamin  Shriver  and  Mary  Elizabeth 
his  wife,  and  Stephen  White  and  Ann  his  wife,  the  heirs  at  law 
of  Daniel  Trundle.  Daniel  Trundle,  to  whom  Samuel  Clap- 
ham  had  conveyed  that  part  of  the  real  estate  mentioned  in  the 
proceedings  called  "Resurvey  on  Discord,"  which  the  testator 
Thos.  H.  Luckett  devised  to  his  son  0.  W.  Luckett,  had  appeared 
to  the  complainant's  bill  in  his  life  time  and  put  in  his  answer, 
and  admitted  that  he  purchased  the  land  described  in  the  pro- 
ceedings of  Samuel  Clapham  in  the  year  1812;  that  he  paid 
the  purchase  money  therefor  and  obtained  a  conveyance  from 
said  Clapham,  but  expressly  denies  in  his  answer,  that  at  the 
time  he  made  the  purchase,  or  when  he  paid  the  purchase  mo- 
ney, or  when  he  took  the  conveyance  for  the  land,  he  had  any 
notice  of  the  complainant's  claim,  attempted  now  to  be  set  up, 
or  any  reason  to  believe  there  was  any  lien  on  the  land;  and 
insists  that,  being  a  bona  fide  purchaser,  without  notice,  for  a 
valuable  consideration,  the  land  in  his  hands  could  not  be 
charged  with  the  payment  of  the  claim  relied  on  by  the  com- 
plainant. 

Benjamin  Shriver  and  wife,  and  White  and  wife,  put  in  their 
answers  to  the  bill,  and  refer  in  their  answers  to  the  answer  of 
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Trundle,  their  ancestor,  and  rely  upon  the  statements  and  aver- 
ments therein  contained. 

The  argument  of  the  solicitors  on  the  part  of  the  complain- 
ant insists,  that  there  is  proof  sufficient  in  the  record  to  carry 
home  to  Trundle,  if  not  actual,  at  least  constructive,  notice  of 
this  charge.  The  answer,  in  the  fullest  and  most  unqualified 
terms,  denies  notice;  and  after  a  careful  and  patient  examina- 
tion of  the  record,  we  are  constrained  to  say,  that  we  have 
been  unable  to  discover  any  proof  in  the  proceedings,  which 
can  by  any  just  interpretation  be  deemed  to  amount  to  the 
proof  of  notice.  If  we  turn  to  the  allegations  in  the  bill  which 
touch  this  point  in  the  case,  to  ascertain  what  conclusions  may 
be  rationally  and  legitimately  deduced  from  the  language  used, 
what  is  the  result  ?  This  is  the  language  of  the  bill, — "and 
so  long  as  there  was  any  the  remotest  probability  of  your  ora- 
tor's being  able  to  recover  the  said  legacy  from  his  said  bro- 
thers, his  sense  of  justice  would  not  allow  him  for  a  moment 
to  entertain  the  idea  of  resorting  to  the  said  land  upon  which 
the  said  legacy  had  been  charged,  as  the  same  had  by  a  fair 
bargain  and  sale  passed  into  other  hands." — This  is  the  lan- 
guage of  the  bill  filed  in  the  year  1825,  to  coerce  the  payment 
of  this  legacy  out  of  the  land  devised  to  Otho  W.  Luckett,  and 
which  he  had  conveyed  to  Clapham  on  the  5th  May  1805. 
The  bill  charges  that  Clapham  conveyed  the  tract  of  land  call- 
ed the  "Resurvey  upon  Discord"  to  Daniel  Trundle  on  the  2nd 
of  April  1812.  Trundle's  answer  avers,  that  he  has  ever  since 
that  time  been  in  the  undisturbed  possession,  and  never  heard 
of  this  claim  until  some  time  in  the  year  1823.  Can  we  in  the 
absence  of  all  positive  proof,  in  the  face  of  Trundle' 's  answer, 
which  fully  and  flatly  denies  notice,  from  such  a  statement  of 
facts,  reach  the  conclusion  that  Trundle  had  notice  of  this 
charge?    We  think  not. 

The  doctrine  of  constructive  notice  has  also  been  pressed 
upon  us;  but  let  us  see  with  how  much  more  success. 

Constructive  notice,  says  Mr.  Justice  Storey,  ( Com.  on  Eq. 
387,)  "is  in  its  nature  no  more  than  evidence  of  notice,  the 
presumptions  of  which  are  so  violent,  that  the  court  will  not 
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allow  even  of  its  being  controverted."  And  this  learned  judge 
thus  illustrates  his  rule.  "Where  the  party  has  possession  or 
knowledge  of  a  deed  under  which  he  claims  his  title,  and  it 
recites  another  deed,  which  shows  a  title  in  some  other  per- 
son, then  the  court  will  presume  him  to  have  notice  of  the  con- 
tents of  the  latter,  and  will  not  permit  him  to  introduce  evi- 
dence to  disprove  it.  And,  generally,  it  may  be  stated  as  a 
rule  on  this  subject,  that  where  a  purchaser  cannot  make  out 
a  title,  but  by  a  deed,  which  leads  him  to  another  fact,  he  shall 
be  presumed  to  have  knowledge  of  such  fact."  Now  what  is 
the  fact  of  which  Daniel  Trundle  shall  be  presumed  to  have 
knowledge  ?  It  is  this:  that  the  tract  of  land  called  "Resur- 
vey  upon  Discord"  is  charged  with  the  payment  of  a  legacy  of 
.£100  with  interest  thereon  from  1787,  under  and  by  virtue  of 
the  last  will  and  testament  of  Thomas  H.  Luckett.  Now  all 
the  proceedings  admit  that  this  will  never  has  been  admitted 
to  probate  or  recorded  in  the  State  of  Maryland;  and  it  is  con- 
ceded that  Daniel  Trundle  has  a  deed  from  Samuel  Clapham 
dated  the  2nd  April  1812,  for  this  identical  land ;  but  in  said 
deed  there  is  not  one  word  about  Thomas  H.  Luckett — his 
will,  or  a  legacy  charged  thereon — to  be  found.  But,  says  the 
argument,  Mr.  Trundle  must  not  stop  here.  Admit  then  that  he 
must  trace  his  title  back.  The  next  document  is  a  deed  from 
O.  W.  Luckett  to  Samuel  Claphum  for  the  same  land,  in  which 
there  is  not  a  wTord  to  be  found  about  the  testator  Luckett  or 
his  will ;  and  again,  we  have  the  deeds  from  Elizabeth  Luck- 
ett and  Wm.  Hough  to  0.  W.  Luckett  for  said  lands,  the  latter 
of  which  recites,  "that  for  the  purpose  of  carrying  into  effect 
the  contract  heretofore,  to  wit,  on  the  24th  July  1804,  made 
between  him  the  said  Wm.  Hough  and  Thomas  Hussey  Luckett, 
the  late  husband  of  the  above  named  Elizabeth  and  father  of 
the  above  named  Otho;  and  also  for  and  in  consideration  of 
,£1186.10.5  to  him  in  hand  paid  by  the  said  Elizabeth  and 
Otho,"  and  there  is  not  one  word  said  of  Thomas  H.  LuckeWs 
will,  a  legacy  or  charge  upon  the  lands  conveyed.  This  deed 
recites  that  it  is  made  for  the  purpose  of  carrying  into  effect  a 
contract  made  with  Thomas  H.  Luckett  more  than  three  years 
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before  the  will  exhibited  in  this  cause  was  executed.  Having 
traced  this  title  to  a  point  of  time  in  its  history  anterior  to  any 
interest  of  Thomas  H.  Luckett,  and  having  sought  in  vain  to 
discover  a  fact,  or  facts  which  can,  under  this  rule,  fix  this 
presumption  upon  Trundle,  we  are  necessarily  driven  to  ano- 
ther conclusion,  which  is  entirely  conclusive;  namely,  that  this 
case  is  not  within  the  rule  upon  which  the  argument  was  pre- 
dicated, and  that  the  averment  in  Trundle's  answer  is  not  in- 
validated or  impaired. 

The  argument  offered  against  the  admissibility  of  the  report- 
ed original  will  of  Thomas  H.  Luckett,  as  evidence  in  this 
cause,  finds  a  conclusive  answer  in  the  fact  that  it  was  not 
excepted  to  in  the  court  below. 

Under  this  view  of  the  case,  the  court  affirm  the  decree  as 
to  Otho  W.  Luckett,  Benjamin  Shriver,  Jr.  and  Elizabeth  his 
wife,  and  Stephen  White  and  Ann  his  wife,  with  costs ;  and 
reverse  the  same  as  to  Valentine  P.  Luckett,  Elizabeth  Clap- 
ham,  James  B.  Murray,  Eliza  Thompson,  Peter  A.  Jay  and 
Eliza  Ratcliffe,  and  will  pass  a  decree  for  the  sale  of  the  real 
estate  mentioned  in  the  proceedings  called  "  Conjuror'' 's  Disap- 
pointment," "Georgia"  and  "Gleanings,"  or  so  much  thereof 
as  may  be  necessary  to  pay  and  satisfy  the  complainant  the 
sum  of  $333.33^,  (being  the  value  of  .£100  Virginia  curren- 
cy,) with  interest  thereon  from  the  12th  February  1788,  and 
the  costs  of  this  suit,  unless  said  respondents  bring  into  this 
court  the  said  sum  of  money  and  interest  on  or  before  the  1st 
day  of  July  1840.  decree  reversed. 

At  June  term  1840,  the  appellees  filed  the  following  peti- 
tion in  this  cause. 

To  the  Honorable  the  Judges 

of  the  Court  of  Appeals  for  the  Western  Shore. 
The  petition  of  Peter  Augustus  Jay,  one  of  the  defendants 
to  this  cause,  and  of  Betsy  C.  Mason,  and  of  Betty  Mason, 
Matilda  Mason,  Ann  Mason,  Thompson  F.  Mason,  John  Ma- 
son, Virginia  Mason,  Caroline  Morris  Mason,  Arthur  Mason, 
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and  Clapham  Mason,  which  Betty,  Matilda,  Ann,  Thompson, 
John,  Virginia,  Caroline,  Arthur  and  Clapham,  are  infants  un- 
der the  age  of  twenty-one  years,  and  now  sue,  by  the  said 
Betsy  C.  Mason,  their  mother  and  next  friend  humbly  shews, 
that  the  object  of  this  suit  was  to  procure  a  decree  for  a  sale 
of  certain  lands  in  the  proceedings  mentioned,  in  order  to  sat- 
isfy certain  claims  of  the  complainants,  which  are  therein  set 
forth.  And  that  said  cause  was  so  proceeded  in  that,  on  the 
10th  October  1837,  a  decree  was  passed  dismissing  the  bill 
of  complaint  with  costs. 

That  from  the  said  decree,  the  complainant  appealed  to  this 
honorable  court,  where  such  proceedings  were  had,  that  at 
December  term  last  past,  the  said  decree  in  so  far  as  it  related 
to  the  said  Otho  H.  W.  Luckett,  Benjamin  Shriver,  junior,  and 
Mary  Elizabeth  his  wife,  and  Stephen  White  and  Ann  his  wife 
was  affirmed,  and  in  so  far  as  it  related  to  the  defendants  VaU 
entine  P.  Luckett,  James  B.  Murray,  Elizabeth  Clapham,  Eliza 
Thompson,  Peter  A.  Jay  and  Eliza  Ratcliffe  was  reversed 
with  costs,  and  certain  of  the  lands  in  said  decree  described, 
are  directed  to  be  sold  by  Somerville  Pinkney  esquire,  a  trus- 
tee therein  named  for  the  purpose,  in  order  to  satisfy  unto  the 
said  complainants  the  sum  of  $333.33^  with  interest  and  costs 
as  are  in  said  decree  specified,  unless  the  said  last  named  de- 
fendants, or  some  of  them,  should  pay  to  the  complainant  the 
said  principal  sum  of  money  with  interest  and  costs,  by  the 
first  day  of  July  next,  as  by  the  proceedings  in  said  cause  now 
remaining  in  this  court  will  appear. 

And  your  petitioners  further  charge,  that  the  complainant  in 
his  aforesaid  bill  alleged,  that  the  said  defendants,  Eliza. 
Thompson,  Peter  A.  Jay,  and  Eliza  Ratcliffe,  did  not  reside  in 
the  State  of  Maryland,  and  in  progress  of  the  suit,  procured 
an  order  of  publication  to  be  passed  against  them  as  non-resi- 
dent defendants,  and  upon  proof  of  publication  of  such  order 
and  without  service  of  any  process  whatsoever  on  them,  pro- 
cured a  decree  to  be  passed  for  taking  his  bill  of  complaint 
pro  confesso,  as  against  the  said  defendants;  and  the  final  de- 
cree in  the  cause  was  likewise  passed  against  them  as  non^ 
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residents  as  aforesaid.  And  your  petitioners  aver  that,  in  fact 
the  said  Thompson,  Jay  and  Ratcliffe,  (if  the  said  Ratcliffe  is 
a  real  person  and  known  to  these  petitioners)  at  the  time  of 
filing  the  aforesaid  bill  of  complaint  in  this  cause  against  them, 
were,  and  ever  since  have  been,  and  the  said  Jay  and  Rat- 
cliffe, the  said  Thompson  being  lately  deceased,  now  are  non- 
residents of  this  State,  and  never  had  notice  of  the  proceed- 
ings in  this  suit,  until  after  the  decree  had  been  rendered  in 
the  Court  of  Chancery,  as  aforesaid.  And  your  petitioners 
further  charge  that,  pending  the  aforesaid  proceedings,  the  in- 
terest which  it  is  therein  supposed,  was  vested  in  the  said 
T/wmpson,  Jay  and  Ratcliffe,  in  the  aforesaid  lands,  so  as  afore- 
said decreed  to  be  sold,  became  vested  beneficially  by  assign- 
ment in  your  petitioners,  Betsy  C.  Mason  and  her  children,  who 
have  at  all  times  been,  and  now  are,  non-residents  of  this 
State. 

And  your  petitioners  further  charge  that,  they  are  aggrieved 
by  the  aforesaid  decree  of  this  honorable  court,  which  is  er- 
roneous for  many  reasons,  as  they  will  be  prepared  to  show  in 
due  time;  and  they  did  therefore  lately  file  their  petition  to  the 
Chancellor,  praying  a  review  of  the  aforesaid  decree,  accor- 
ding to  the  form  of  the  act  of  Assembly  in  such  case  made  and 
provided,  and  praying  leave  to  file  their  bill  of  complaint  in  the 
cause,  in  order  that  the  aforesaid  matters  of  defence  may  proper- 
ly be  put  in  issue,  and  the  said  cause  reviewed  and  determined 
as  if  the  said  parties  had  originally  appeared,  and  in  the  mean 
time  that  the  said  trustee,  Somerville  Pinkney,  may  be  enjoined 
and  restrained  from  proceeding  to  execute  said  decree  by  a  sale 
of  the  aforesaid  lands.  But  his  honor  the  Chancellor,  upon  con- 
sideration of  said  petition,  refused  to  pass  any  such  order  as 
was  prayed  for,  and  refused  to  enjoin  and  restrain  the  said  trus- 
tee as  aforesaid,  as  by  a  copy  of  their  aforesaid  petition,  and 
the  order  thereto  certified,  according  to  the  form  of  the  act  of 
assembly  in  such  case  made  and  provided  and  herewith  filed 
will  appear. 

"Whereby  your  petitioners  aver,  they  are  much  aggrieved, 
and  are  wholly  without  redress,  unless  this  honorable  court 
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will  interfere  for  their  protection.  Wherefore  they  pray  your 
honors  to  pass  an  order,  declaring  the  right  of  your  petition- 
ers to  review  the  aforesaid  decree  of  this  honorable  court;  and 
authorising  and  directing  the  Chancellor  to  entertain  a  bill  to 
be  filed  by  your  petitioners,  for  the  purpose  of  reversing  the 
aforesaid  decree,  in  manner  and  form  as  directed  by  the  afore- 
said act  of  assembly,  and  in  the  mean  time,  to  enjoin  and  re- 
strain the  aforesaid  complainant,  and  trustee,  from  proceeding 
to  execute  the  aforesaid  decree,  and  that  your  honors  will  grant 
them  such  further  relief  as  shall  seem  meet,  and  as,  &c. 

Archer,  J.,  delivered  the  opinion  of  this  court. 

The  light  of  the  party  to  have  a  review  under  the  act  of 
1795,  ch.  88,  we  are  inclined  to  believe  exists,  although  the 
decree  was  passed  against  the  petitioners  in  the  Court  of  Ap- 
peals. No  other  construction  of  that  act  would  reach  the  in- 
tention of  the  legislature.  They  designed  to  give  to  non-resi- 
dents the  privilege  within  a  limited  time  of  reviewing  decrees 
in  equity  against  them.  The  act,  it  is  true,  is  in  terms  confined 
to  a  review  of  decrees  in  the  Chancery  Court.  But  a  liberal 
interpretation  should  be  given  to  the  law,  to  effectuate  the  le- 
gislative intention,  and  to  reach  mischiefs  intended  to  be  reme- 
died by  the  law.  This  could  only  be  done  by  extending  the 
right  to  file  a  bill  of  review,  in  all  cases  of  decrees  of  a  court 
of  equity,  against  the  persons  described  in  the  act,  whether 
such  decrees  are  of  the  appellate,  or  of  an  inferior  jurisdic- 
tion. But  we  cannot  grant  the  injunction  prayed  for  in  this 
case — although  we  think  the  Chancellor  ought  to  have  done  so, 
on  a  proper  application,  and  upon  the  execution  and  filing  such 
a  bond  as  the  Chancellor  should  approve,  and  at  such  time  as 
he  should  prescribe — because  the  petition  of  the  party  has  been 
dismissed  by  the  Chancellor,  and  if  we  allowed  the  injunction 
this  singular  anomaly  would  be  presented:  that  an  injunc- 
tion would  exist  in  a  dismissed  cause.  A  different  case  would 
have  been  presented  had,  the  Chancellor  entertained  the  peti- 
tion, and  refused  the  injunction.  We  could  then,  under  the 
act  of  1832,  ch.  302,  with  propriety,  on  a  proper  case  being 
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made,  have  awarded  the  injunction  prayed  for.  We  have  now 
no  power  to  act  on  the  propriety  of  the  order  dismissing  the 
petition,  and  feel  ourselves  obliged  to  refuse  the  injunction. 
It  is  apparent  that  the  Chancellor  was  restrained  from  action,, 
from  an  apprehension  of  encroaching  on  the  authority  of  the 
appellate  court.  But  whether  correct  in  this  or  not,  we  think 
the  petitioners  should  have  an  opportunity  of  filing  a  bill  of 
review,  and  of  having  in  the  mean  time  a  preventive  remedy 
against  the  absolute  loss  of  property,  as  to  them,  pending  the 
controversy.  But  to  entitle  the  party  to  an  injunction  pend- 
ing the  rehearing,  he  ought  to  present  a  prima  facie  case; 
such  a  state  of  facts  or  of  circumstances  as,  if  true,  would 
entitle  him  to  a  reversal  of  the  decree.  No  such  facts  are  stated 
in  the  petition  to  the  Chancellor,  and  no  proper  case  being 
presented,  independent  of  the  difficulty  growing  out  of  a  dis- 
missal of  the  petition  by  the  Chancellor,  we  could  not  award 
an  injunction  as  now  prayed,  &c. 

As  the  Chancellor  has  dismissed  the  petition  without  preju- 
dice, it  is  probable,  upon  knowing  the  views  of  the  judges  of 
this  court,  he  might  entertain  a  new  petition,  and  grant  an  in- 
junction, pending  the  application  for  a  review.  On  the  first 
impression,  there  would  seem  to  be  a  difficulty,  in  filing  a  bill 
of  review  in  chancery,  in  relation  to  a  decree  of  the  Court  of 
Appeals.  But  had  the  decree  reserved  in  terms,  a  right  to 
non-residents  to  go  into  chancery,  and  review  the  decree  with- 
in the  period  prescribed  by  law,  there  would  have  been  no  dif- 
ficulty. Now  although  the  decree  has  not  this  provision,  yet 
if  our  construction  of  the  act  of  1795  be  correct,  then  the  law 
attaches  itself  to  the  decree,  and  the  petitioners  would  be  en- 
titled to  a  review,  in  the  same  manner  as  if  the  decree  had 
made  a  special  provision  for  such  a  review. 
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W.  S.  McPherson  vs.  Joseph  Talbott. — December,  1839. 

•Co-sureties  are  always  supposed  to  assume  the  same  risk,  and  to  stand  rela- 
tively to  the  principal,  in  the  same  situation,  neither  obtaining  any  benefit 
by  the  transaction,  but  each  equally  subjecting  himself  to  responsibility. 

Where  one  surety,  without  the  knowledge  of  his  co-surety,  by  previous  ar- 
rangement with  the  principal  debtor,  received  one-half  of  the  sum  bor. 
rowed,  he  is  not  entitled  to  contribution  from  the  other  surety,  who  may 
have  undertaken  the  responsibility,  in  the  confidence  that  bis  associate 
was,  equally  with  himself,  exposed  to  risk. 

Appeal  from  the  equity  side  of  Frederick  County  Court. 

The  bill  in  this  cause  was  filed  on  the  19th  August  1829, 
by  the  appellee  against  the  appellant,  and  charged  that,  on  the 
10th  May  1826,  John  Reynolds  having  occasion  for  a  sum  of 
money  applied  to,  and  borrowed  of,  a  certain  Edward  Traill 
the  sum  of  $1000,  to  secure  the  re-payment  of  which  he  gave 
to  the  said  Traill  his  single  bill,  with  the  appellant  and  appel- 
lee as  his  sureties;  that  the  single  bill  not  being  paid,  Traill 
sued  thereon  at  law,  recovered  judgment,  and  levied  an  exe- 
cution on  the  property  of  appellant  and  appellee;  that  complain- 
ant the  appellee  paid  thereon  $621.87,  one  half  of  the  debt, 
interest  and  costs;  that  John  Reynolds  is  insolvent;  that  on  the 
22nd  March  1827,  Reynolds  executed  to  W.  S.  McPherson,  a. 
bill  of  sale  to  indemnify  him  from  loss,  on  account  of  his  en- 
dorsement of  other  notes,  and  the  single  bill  aforesaid ;  that 
when  the  bill  of  sale  was  executed,  Reynolds  was  known  to 
be  in  failing  circumstances,  and  the  property  transferred  by  it 
was  the  mass  of  Reynolds'  estate;  that  McPherson  has  sold  the 
property  assigned  to  him,  and  received  the  proceeds,  the 
amount  being  unknown  to  complainant;  that  no  part  of  the 
money  arising  from  said  sale,  has  been  applied  to  the  bill  given 
to  Traill,  and  that  if  the  funds  in  the  hands  of  McPherson 
arising  from  the  said  sale,  were  properly  applied,  that  the  debt 
to  Traill  would  be  nearly  if  not  fully  liquidated.  That  in 
the  single  bill  to  Traill,  McPherson  and  complainant  were 
eo-sureties,  Reynolds  the  principal  debtor;  that  the  bill  of  sale 
was  given  in  part  to  secure  McPherson  from  liability  on  ac- 
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count  of  this  debt;  that  the  proceeds  of  that  property  in  the 
hands  of  McPherson  are  applicable  in  a  just  proportion  to  the 
extinguishment  of  the  debt  aforesaid  due  from  Reynolds  to 
Traill,  and  for  the  common  benefit  of  the  co-sureties.  Prayer 
for  subpoena  against  McPherson,  account,  and  equitable  appli- 
cation of  the  fund  in  question,  &c. 

The  answer  of  William  S.  McPherson,  admitted  the  execu- 
tion of  the  single  bill,  but  denied  he  was  co-surety  with  Tal- 
bott. It  admitted  that  the  proceedings  at  law  by  Traill  were 
correctly  stated,  that  Talbott  paid  one  half  of  the  judgment 
and  he  McPherson  paid  the  other  half  under  said  fieri  facias; 
that  Reynolds  is  insolvent;  that  in  fact  Talbott  was  alone  known 
to  defendant,  as  the  principal  debtor  in  the  said  bill  at  the  time 
of  the  execution  of  the  same ;  that  the  $1000  borrowed  was 
originally  paid  by  Traill  to  Talbott;  that  defendant  became  a 
party  to  the  bill  at  Talbotfs  solicitation,  and  to  accommodate 
him,  and  as  his  surety;  that  Reynolds  made  no  application  to 
respondent;  that  defendant  afterwards,  finding  that  Talbott  and 
Reynolds  had  divided  the  $1000  between  them,  he  pressed  the 
said  Reynolds  for  indemnity.  The  answer  admitted  the  sale 
of  Reynolds7  property,  his  application  for  relief  under  the  in- 
solvent laws,  and  denied  all  obligation  to  account  to  Talbott, 
&c.  &c. 

A  commission  was  issued  and  a  variety  of  evidence  taken, 
the  result  of  which  in  point  of  fact  is  stated  in  the  opinion  of 
this  court. 

The  County  Court  (J.  Buchanan,  C.  J.,  and  T.  Buchanan, 
A.  J.,)  decreed  as  follows: 

It  must  be  admitted  that  the  case  is  not  free  from  difficulty, 
and  doubts  may  exist,  as  to  the  real  character  of  the  transac- 
tion. If  the  facts  were  as  stated  by  the  defendant  in  his  an- 
swer, it  would  result  that,  the  complainant  has  no  equitable 
title  to  the  interposition  of  this  court;  on  the  other  hand,  if  the 
defendant  was  a  co-security  with  the  complainant  to  Edward 
Traill,  who  loaned  the  sum  of  $1000,  and  for  the  payment  of 
which  the  obligation  or  single  bill  dated  10th  May  1826,  was 
given,  then,  it  is  conceded  that,  the  complainant  is  entitled  to 
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the  relief  sought  by  the  bill.  The  defendant  is  positive  in  the 
statement  made  by  him  in  his  answer,  and  the  court  feels  em- 
barrassed by  the  known  character  and  acknowledged  integrity 
of  the  defendant,  in  coming  to  a  conclusion  in  conflict  with  his 
defence,  but  there  is  no  avoiding  such  a  decision.  None  of 
the  witnesses  examined  for  the  complainant  under  the  commis- 
sion have  been  impeached,  of  course  they  stand  fair  before  the 
court,  and  their  evidence,  taken  in  connexion  with  the  bill  of 
sale,  executed  by  Reynolds  to  the  defendant  on  the  22nd  March 
1827,  is  sufficient  by  the  established  rules  of  equity  to  sustain 
the  allegations  of  the  bill,  whatever  the  real  merits  of  the  case 
may  be.  Considering  the  complainant  and  defendant  as  co-se- 
cureties  for  Reynolds  in  the  obligations  to  Traill,  the  question 
occurs,  whether  the  complainant  is  entitled  to  any,  and  what 
contribution  from  the  funds  placed  in  the  hands  of  the  defen- 
dant by  Reynolds  on  the  22nd  March  1827. 

It  is  admitted  by  the  answer  that,  the  property  embraced  by 
the  bill  of  sale  was  sold,  and  the  proceeds  first  applied  to  a 
debt  due  to  the  bank,  and  the  residue  amounting  to  $621.87 
to  the  payment  of  TraiWs  debt,  founded  on  the  bill  obligatory 
aforesaid.  This  residue,  being  the  same  placed  by  Reynolds 
in  the  hands  of  the  defendant,  for  the  payment  of  and  to  in- 
demnify him  against  TraiWs  claim,  having  been  applied  by 
the  defendant  to  that  object,  must  be  considered,  in  the  view  of 
a  court  of  equity,  as  a  payment  made  by  Reynolds  himself, 
and  if  so,  the  complainant,  who  has  paid  one  half  of  TraiWs 
debt,  is  entitled  to  a  contribution  from  the  defendant,  who  it 
seems  has  paid  nothing  out  of  his  own  funds.  Therefore  de- 
cree that,  McPherson  pay  to  Talbott  $310.93,  with  interest 
from  14th  August  1829,  it  being  one  half  of  the  sum  which 
the  defendant  received  from  Reynolds  for  the  payment  of  TraiWs 
debt,  and  further,  that  the  defendant  pay  the  costs  of  suit. 

From  the  decree  W.  S.  McPherson  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  Dorsey  and  Cham- 
bers, J. 
By  W.  A.  Schley  for  the  appellant,  and 
By  Palmer  for  the  appellee. 
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Archer,  J.,  delivered  the  opinion  of  this  court. 

We  are  of  opinion  that,  the  complainant  has  no  equity 
which  would  enable  him  to  recover  against  the  defendant,  as 
co-security  with  him  for  Reynolds.  The  loan  was  in  fact  ob- 
tained for  the  mutual  benefit  of  Reynolds  and  Talbott,  by  an 
understanding  and  agreement  between  Reynolds  and  Talbott, 
anterior  to  the  loan.  The  money  obtained  was  divided  be- 
tween them,  each  taking  one  half  of  the  sum  borrowed.  This 
understanding  and  agreement  we  have  no  evidence  was  ever 
communicated  to  McPherson. 

If  we  are  to  take  Reynolds''  evidence  as  true,  then  he  was 
held  out  to  McPherson  as  the  principal,  and  he  was  by  him 
invited  to  be  his  security  with  Talbott.  Under  such  circum- 
stances, it  would  not  have  occurred  to  McPherson,  that  the 
loan  was  to  be  equally  for  the  benefit  of  his  co-security. 

Securities  are  always  supposed  to  assume  the  same  risks 
and  responsibility,  and  to  stand  relatively  to  the  principal  in 
the  same  situation,  neither  obtaining  any  benefit  by  the  trans- 
action, but  each  equally  subjecting  himself  to  responsibility, 
relying  on  the  ability  of  the  principal  to  meet  the  engagement, 
and  relying  on  each  other's  willingness  to  embark  in  the  same 
risks  and  responsibility.  McPherson  may  have  relied  on  the 
willingness  of  Talbott  to  go  security,  and  may  have  been  in- 
fluenced to  become  the  security  by  the  confidence  reposed  by 
Talbott  in  the  solvency  and  ability  of  Reynolds,  supposing 
that  Talbott  was  in  the  condition  of  an  ordinary  security.  But 
if  he  had  been  informed,  that  TalboWs  signature  had  been  pur- 
chased by  a  promise  to  let  him  have  half  the  money,  as  a 
consideration  upon  which  he  would  give  his  name  to  Reynolds 
as  securety,  it  is  by  no  means  certain  that  he  would  have  in- 
curred the  obligation.  The  concealment  of  the  fact  by  Talbott 
that  he  was  to  derive  an  advantage  by  the  loan,  operated  as  a 
fraud  upon  the  co-security,  who  had  a  right  to  suppose  that 
he  was  conferring  a  benefit  solely  upon  the  principal. 

The  co-security  might  be  very  willing  to  obligate  himself 
for  the  principal,  but  unwilling  to  assume  responsibility  for  the 
surety,  and  to  the  extent  of  that  part  of  the  loan,  which  pas* 
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sed  by  agreement  into  the  hands  of  Talbott,  it  was  put  to  a 
hazard  to  which  the  co-security  had  never  subjected  it,  and 
might  have  been  entirely  unwilling  to  have  subjected  it.  To 
be  sure,  McPherson  would  not  have  objected  to  the  uses  to 
which  Reynolds  chose  to  apply  the  sum  borrowed,  after  he  had 
obtained  it;  that  he  may  be  presumed  to  have  been  willing  to 
trust  to  his  prudence  and  discretion;  but  it  is  the  previous 
agreement,  to  allow  the  security  to  participate  in  the  loan, 
without  the  disclosure  of  that  fact,  which  in  our  judgment  forms 
the  objectionable  feature  in  the  transaction.  The  most  entire 
fairness  on  the  part  of  secureties,  each  would  have  a  right  to 
exact;  their  situation  should  be  equal,  and  this  may  be  demand- 
ed in  all  cases  where  contributions  for  losses  are  sought,  by 
one  security  from  another. 

DECREE  REVERSED  WITH   COSTS,  AND  BILL  DISMISSED., 

Chambers,  J.,  dissented. 
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1832,  ch.  302,  (Evidence,)  .  -  404 
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APPEAL. 

1.  Where  the  jurisdiction  of  the  chan. 
cellor  to  decree  upon  the  subject 
matter  of  the  bill  is  clear,  his  omis- 
sion to  comply  with  the  requisitions 
of  an  act  of  assembly,  would  be  er- 
ror, for  which  the  decree  might  be 
reversed  upon  appeal,  though  such 
omission  cannot  affect  the  jurisdic- 
tion of  the  court.  Comegys  vs. 
State,  ...         175 

2.  Nor  does  the  jurisdiction  depend 
upon  the  sufficiency  or  insufficien- 
cy of  the  proof,  that  also  being  a 
question  to  be  decided  on  appeal  by 
some  of  the  parties  to  the  suit.  lb. 

3.  An  application  to  the  chancellor  to 
appoint  an  early  day  for  the  hear- 
ing of  a  motion  to  dissolve  an  in- 
junction, is  to  his  discretion,  and 
not  the  subject  of  an  appeal.  Ow- 
ings  et  al.  vs.  Worthington,       283 

4.  Appeals  from  the  orders  and  de- 
crees of  the  orphans  courts  must  bo 
taken  within  thirty  days,  as  provi- 
ded by  the  1st  section  of  the  act  of 
1818,  ch.  204.    Mayhew  vs.  Soper, 

366 
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5.  Since  the  passage  of  the  act  of 
1830,  ch.  185,  an  appeal  will  not 
lie,  from  a  decree  of  the  court  of 
chancery,  or  of  the  county  courts  as 
courts  of  equity,  for  the  delivery  of 
real  or  personal  property,  and  an 
account  of  the  rents  and  profits 
thereof,  until  such  an  account  shall 
have  been  taken  and  finally  acted 
upon  by  the  court.  Hatton  vs. 
Weems,      ....       377 

6.  An  appeal  will  not  lie  from  an  or- 
der of  the  court  of  chancery,  direct. 
ing  a  bill  for  dower  to  be  retained, 
with  liberty  to  the  complainant  to 
sue  at  law,  to  try  her  right  to  dow- 
er.    Scott  vs.  Crawford,      .      379 

ASSIGNMENT. 

1.  When  an  action  is  brought  in  the 
name  of  an  assignee  of  the  obligee 
in  a  specialty,  proof  of  the  assign- 
ment is  not  necessary,  when  the 
defendant  has  treated  with,  and  re- 
cognized the  assignee  as  the  hold, 
er.     Lamar  vs.  Manro,         -        50 

2.  The  jury  from  such  conduct  may 
infer  that  the  assignment  was  in 
the  hand  writing  of  the  obligee. 

lb. 

3.  In  an  action  by  an  assignee  of  a 
single  bill,  as  authorised  by  the  act 
of  1829,  ch.  51,  all  and  the  same 
defences,  legal  and  equitable,  are 
open  to  the  debtor,  as  if  the  action 
was  brought  in  the  name  of  the  as- 
signor.    Jones  vs.  Hardesty  at  al., 

404 

4.  If  however  tjie  assignee,  prior  to 
the  assignment,  seeks  information 
from  the  debtor,  and  ho  withholds 
it,  the  latter  must  submit  to  the  con- 
sequences which  are  visited  upon  a 
fraudulent  concealment.      -       lb. 

ASSUMPSIT. 
1.  An  action  of  assumpsit  for  use  and 
occupation,  can  only  bo  sustained 
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when  founded  upon  a  contract,  ex- 
press or  implied.  De  Young  vs. 
Buchanan,         ...        149 

ATTACHMENT. 

1.  Under  the  acts  of  1795,  ch.  61,  and 
1825,  ch.  114,  a  party  issuing  an 
attachment  to  compel  the  appear, 
ance  of  an  absent  debtor,  must  dis. 
close  upon  the  face  of  his  proceed, 
ings,  that  he  is  a  citizen  of  this 
State,  or  of  some  one  of  the  United 
States ;  or  an  inhabitant  or  resident 
of  the  District  of  Columbia,  or  some 
one  of  the  territories  of  the  United 
States ;  and  this  must  appear  with 
reference  to  all  the  plaintiffs  where 
there  is  more  than  one.  Baldwin 
vs.  Neale,         ...         274 

2.  Under  the  act  of  1795,  ch.  56,  an 
attachment  will  have  no  validity, 
unless  there  be  sent  with  it  to  the 
sheriff,  a  capias  against  the  defen. 
dant,  and  also  a  declaration  or  short 
note  of  the  plaintiff's  cause  of  ac- 
tion, to  be  set  up  at  the  court  house 
door.  Stone  vs.  Magruder  and 
Brooke,      ....       383 

3.  And  the  omission  to  do  so,  may  be 
insisted  upon  by  the  garnishee,  as  a 
ground  for  quashing  the  attach- 
ment, although  he  may  have  plead. 
ed  thereto,  and  issues  are  joined 
upon  the  pleas.     ...      lb. 

4.  For  any  substantial  defect  in  the 
proceedings  by  attachment  under 
this  law,  the  judgment  in  the  coun- 
ty court  would  be  arrested.  lb. 

AWARDS. 

1.  When  the  declaration  in  a  case, 
referred  to  arbitration,  presents  a 
case  cognizable  in  a  court  of  law, 
it  is  not  essential  to  support  the  ju- 
risdiction of  the  court,  that  the 
matters  in  controversy,  submitted 
to  and  decided  tty  the  arbitrators, 
should  be  properly  subjects  of  com- 
mon law  jurisdiction.  Caton  vs. 
McTavish,        -        -        -       192 

2.  If,  upon  a  reference  by  rule  of 
court,  the  award  be  for  the  payment 
of  money,  and  judgment  is  entered 
upon  it,  an  execution  to  enforce 
payment  issues  as  upon  a  judgment 
on  verdict.  If  the  award  is  for  any 
other  matter,  as  for  a  conveyance, 
&c,  it  may  be  enforced  by  attach, 
ment.         ....         lb. 

3.  The  principle  is  well  settled,  that 
where  the  matters  awarded  are  in. 


dependent,  and  distinct  from  each 
other,  those  which  are  within  the 
submission  are  good,  and  not  viti- 
ated, or  contaminated,  by  those 
which  are  without  it.         .         lb. 

4.  An  award  may  be  bad  in  part,  and 
good  in  part,  if  the  void  part  of  the 
award  is  not  of  matter  necessary  to 
be  decided,  so  as  to  render  it  final 
according  to  the  terms  of  the  sub- 
mission, or  be  not  the  considera- 
tion or  recompense  of  the  thing 
awarded  to  be  done  on  the  other 
side.  ....         lb. 

5.  The  doctrine  of  the  present  day  is, 
to  treat  awards  with  more  liberali- 
ty than  formerly,  and  every  reason- 
able intendment  will  be  made  for 
their  support.  It  will  be  intended, 
that  all  matters  submitted,  have 
been  decided  by  the  arbitrator,  un. 
less  the  contrary  appears;  and  it 
will  be  also  intended,  that  he  has 
not  exceeded  his  authority.         lb. 

BANKS. 

1.  The  exception  in  the  2nd  sec.  of 
the  act  of  1715,  ch.  23,  exempting 
from  the  operation  of  the  act  of  li- 
mitations, such  accounts  as  con- 
cern the  trade  or  merchandize  be. 
tween  merchant  and  merchant, 
their  factors  and  servants,  does  not 
apply  to  transactions  between  bank, 
ing  institutions.  Farmers  and  Me. 
chanics'  Bank  vs.  Planters'  Bank, 

422 

2.  A  notification  by  a  bank  to  a  de- 
positor, that  his  claim  will  not  be 
paid  on  demand  at  the  counter,  dis- 
penses with  the  necessity  of  a  de- 
mand, as  preliminary  to  the  right  to 
sue,  and  from  that  time  the  act  of 
limitations  begins  to  run.  lb. 

BARGAIN  AND  SALE. 

1.  By  the  usage  and  practice  of  this 
State,  bargains  and  sales,  as  a  mode 
of  passing  estates,  have  nearly  su- 
perseded all  other  modes  of  convey, 
ance.     Matthews  vs.  Ward,      443 

2.  In  a  deed  of  bargain  and  sale,  the 
use  is  executed  in  the  bargainee  by 
the  statute,  and  the  limitations  to 
use,  are  merely  trusts  in  chancery, 
the  cestui  que  trusts  being  seized 
only  of  an  equitable  estate.         lb. 

BOND. 

1.  An  act  of  congress  awarded  dam- 
ages  for  the  detention  of  a  vessel 
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sunk  for  the  purpose  of  military  de- 
fence, which  were  claimed  by  two 
distinct  parties.  The  government 
paid  one  of  them  and  took  a  bond, 
conditioned  that  if  it  should  be  ju- 
dicially determined  that  the  othor 
claimant  had  a  better  right  to  the 
sum  paid,  that  the  party  receiving 
the  money  should  well  and  truly 
indemnify  and  save  harmless  the 
United  States  for  making  the  said 
payment.  Upon  a  bill  filed  to  com- 
pel the  defendant,  who  had  receiv- 
ed the  money,  to  pay  the  complain- 
ant, or  declare  that  he  was  entitled 
to  the  fund,  or  execute  a  release  or 
remuneration  of  all  claim  and  for 
general  relief — It  was  held, 

1.  That  the  government  might  have 
filed  a  bill  of  interpleader  be- 
tween  them  to  have  their  rights 
adjudicated.  Tiernan  et  al.  vs. 
Rescanier's  Adin'rs,         -       217 

2.  That  she  could  not  after  pay- 
ment  institute  that  proceeding, 
but  must  then  rely  upon  her  bond 
alone.       ....      lb. 

3.  That  to  recover  on  the  bond  she 
must  show  a.  judicial  determina- 
tion, that  the  claimants  who 
were  not  paid  had  the  better  right 
to  the  fund.      ...      lb. 

4.  That  on  the  ground  of  substitu- 
tion, the  complainants'  rights 
were  not  more  extensive  than 
those  of  the  United  States  in  a 
proceeding  upon  the  bond.      lb. 

5.  If  the  United  States  had  taken 
bond  to  indemnify  only,  she  might 
have  gono  into  equity  upon  a 
good  and  valid  claim  on  her  for 
the  money,  against  the  respon- 
dents, to  compel  them  to  pay  the 
money,  instead  of  tho  United 
States lb. 

6.  When  such  a  determination  of 
the  right  as  the  condition  of  the 
bond  called  for  was  had,  the  Uni- 
ted States,  on  a  principle  of  quia 
timet,  might  have  obtained  a  de- 
cree for  specific  performance  of 
the  stipulation,  by  coercing  the 
obligors  to  pay  back  the  money 
by  them  received,  to  the  person 
rightfully  entitled.  -         lb. 

COMMISSION. 

See  Trustee,  4. 

CONTRACT. 

When  the  contracting  partios  arc  both 
compotcnt  to  contract,  mutuality 


of  obligation  is  essential  to  its  ob. 
ligatory  force  upon  either,  and  if 
both  are  not  bound,  neither  is1 
bound.    Lamar  vs.  McNamee,  116 

CONTRIBUTION. 

When  a  deceased  debtor  has  devised 
his  property  to  various  persons,  a 
decree  for  its  sale  for  the  payment 
of  creditors  would  be  erroneous,  if 
it  directed  payment  by  contribution 
upon  the  share  of  each.  The  ques- 
tion of  contribution  is  one  with 
which  the  creditors  have  no  con- 
cern ;  it  being  interesting  only  to 
the  defendants,  after  tho  claims  of 
creditors  have  been  definitively  ad- 
justed. Gibson  et  al.  vs.  McCor- 
?nick,  ....         65 

CONVEYANCE. 

1.  Every  conveyance  must,  either  on 
its  face  or  by  words  of  reference, 
give  to  the  subject  intended  to  be 
conveyed,  such  a  description  as  ta 
identify  it.  Neel  vs.  Hughes  etal.l 

2.  If  it  be  land,  it  must  be  such  as* 
to  afford  tho  means  of  locating  it. 

lb. 

3.  The  deed  of  a  trustee  acting  under 
a  chancery  decree,  is  subject  to  the 
same  law,  nor  can  it  convey  more 
than  the  decree  or  order  has  author- 
ised him  to  convey.      -         -      lb. 

4.  And  such  a  deed  will  not  pass  to 
the  purchaser  a  title  to  land,  which 
the  court  never  directed  to  be  sold, 
or  the  sale  of  which  has  not  been 
confirmed.  ...         lb. 

CORPORATION. 

1.  The  proceedings  of  the  vestry  of  a 
church,  pledging  its  corporate  funds 
to  persons  who  might  perform  work 
or  furnish  materials  for  it,  can  im-^ 
pose  no  personal  liability  upon  the 
members  of  the  vestry;  and  an  im- 
pression subsequently  manifested 
by  them,  that  they  had  assumed  a 
personal  responsibility,  cannot  vary 
the  legal  interpretation  of  the  act 
upon  which  the  question  of  respon- 
sibility depends.  Vincent  vs.  Chap- 
man,        ....         279 

2.  A  charter  conferring  on  a  Savings 
Institution  the  power  to  invest  de- 
posits made  with  it  in  public  stocks, 
or  other  securities,  authorises  the 
lending  upon  bills,  bonds,  notes, 
and  mortgages,  as  well  as  slocks, 
and  also  the  power  of  making  loans 
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by  way  of  discount.     Duncan  vs. 
Maryland  Savings  Institution,  299 

3.  The  incorporation  of  Savings  or 
other  institutions  in  the  city  or  pre- 
cincts of  Baltimore,  with  authority 
to  receive  deposits  and  discount  pa- 
per, is  no  violation  of  the  pledge  of 
the  State  given  to  the  Banks  of 
Baltimore,  by  the  act  of  1813,  ch. 
122,  and  1831,  ch.  131;  the  true 
interpretation  of  that  engagement 
being,  that  no  charter  of  incorpora- 
tion should  be  granted  within  those 
limits  during  the  specified  period, 
with  power  to  issue  negotiable 
notes lb. 

4.  There  is  nothing  in  the  charter  of 
the  Maryland  Savings  Institution 
which  requires  two  securities  to  be 
taken  for  money  lent,  nor  is  it  an 
objection  to  a  note  discounted  there, 
that  it  is  not  negotiable.  A  pro- 
missory note  in  which  the  negotia- 
ble words  are  omitted,  is  within  the 
Statute  of  Ann,  and  on  it  three  days 
of  grace  are  allowed  according  to 
mercantile  usage.         -         -       lb. 

5.  If  a  corporation  ceases  to  be  sua- 
ble by  the  provisions  of  an  act  of 
assembly,  the  act  of  limitations 
would  be  no  bar  to  the  claims  of 
creditors.  Planters'  Bank  vs.  Bank 
of  Alexandria,         .        -  346 

6.  The  forfeiture  of  a  charter  of  in- 
corporation cannot  be  taken  advan- 
tage of  collaterally,  or  incidentally, 
or  in  any  other  mode  than  by  a  di- 
rect proceeding  for  that  purpose ; 
and  the  government,  which  may 
waive  the  forfeiture,  can  alone  in- 
stitute such  a  proceeding.      -     lb, 

7.  The  Legislature  of  Maryland  in 
1812  chartered  a  company  for  the 
construction  of  a  turnpike  road 
from  the  line  of  the  District  of  Co. 
lumbia  to  the  city  of  Baltimore,  for 
the  transportation  of  travellers  and 
goods  from  place  to  place,  and  along 
the  line  thereof,  and  with  power  to 
charge  tolls.  After  the  plaintiffs 
under  this  act  of  incorporation  had 
constructed  their  road,  and  were  in 
the  full  exercise  and  enjoyment  of 
all  their  franchises,  the  legislature, 
in  1827,  incorporated  the  defen- 
dants, with  authority  to  make  a  rail 
road,  having  the  same  termini,  and 
occupying  the  same  line  of  travel. 
Washington  and  Bait.  Turnpike 
Road  vs.  Baltimore  and  Ohio  Rail 
Road  Company,         -         -        392 

8.  The  defendants,  under  the  power 
conferred  upon  them  by  this  char- 


ter, made  and  completed  their  rail 
road,  and  opened  it  for  public  use  in 
the  year  1835,  charging  as  author, 
ised  by  law,  tolls  for  transporting 
persons  and  commodities  upon  their 
road,  to  their  profit  and  advantage, 
and  to  the  prejudice  of  the  defen- 
dants, by  diverting  much  of  the 
trade  and  travel  from  their  turn- 
pike, lb. 
9.  For  this  injury  the  plaintiffs  in  1839 
instituted  against  the  Rail  Road 
Company  a  special  action  of  tres- 
pass on  the  case.  The  county  court 
decided  the  case  against  the  plain- 
tiffs pro  forma;  which  upon  appeal 
was  affirmed  by  the  Court  of  Ap- 
peals  lb. 

COURT  OF  APPEALS. 

1.  The  admissibility  of  a  paper  pur- 
porting to  be  a  will  executed  and 
proved  in  Virginia,  cannot  be  ob- 
jected to  in  the  Court  of  Appeals, 
no  objection  having  been  taken  to  it 
in  the  Court  of  Chancery.  Luckett 
vs.  White  et  al.,         -         -        480 

2.  The  provisions  of  the  act  of  1795, 
ch.  88,  authorising  non-resident  de- 
fendants, against  whom  decrees  pro 
confesso  may  have  passed  for  want 
of  appearance  after  publication,  to 
require  a  review  of  the  same  by  the 
Chancellor  within  eighteen  months 
from  the  date  of  such  decrees,  ap- 
plies also  to  the  decrees  of  the  Court 
of  Appeals.         ...       /J. 

3.  The  Chancellor,  in  such  a  case, 
may  entertain  a  bill  to  review  a  de- 
cree of  the  Court  of  Appeals.      lb. 

COURT  OF  CHANCERY. 

1.  It  is  not  necessary  that  a  creditor's 
bill,  under  the  act  of  1785,  ch.  72, 
should  provide  for  the  coming  in  of 
the  other  creditors,  to  participate  in 
the  burdens  and  benefits  of  the  suit. 
Without  such  a  provision,  it  may  bo 
treated  as  a  creditor's  bill,  in  the  de- 
cree and  other  proceedings  founded 
upon  it.  Gibson  et  al.  vs.  McCor- 
mick,         ....  65 

2.  Where  a  mortgagee  is  made  a  de- 
fendant to  a  creditor's  bill,  filed  for 
the  sale  of  the  mortgagor's  equity 
of  redemption,  and  other  property, 
and  assents  to  a  sale  of  the  mortga- 
ged premises  in  his  answer,  the 
chancellor  may  decree  the  sale 
thoroof  for  the  payment  of  the 
mortgage  debt — and  in  decreeing 
such  sale,  thero  is  no  necessity  that 
time  should  bo  given  the  parties  on- 
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titled  to  the  equity  of  redemption 
for  the  payment  of  the  debt.       lb. 

3.  The  act  of  1782,  ch.  72,  sec.  3, 
only  requires  time  to  be  given,when 
application  to  the  chancellor  to 
foreclose,  is  made  by  the  mortga- 
gees, or  their  representatives.      lb. 

4.  In  a  bill  filed  for  tho  sale  of  the  real 
estate  of  a  deceased  debtor,  it  is 
sufficient  to  charge  the  continued 
existence  of  tho  complainant's  debt 
and  the  exhaustion  of  tho  debtor's 
personal  estate.  And  to  tho  pass- 
ing of  a  decree  for  the  sale  of  the 
real  estate  in  such  a  case,  a  prelim, 
inary  account  of  the  disposition  of 
the  personalty  by  the  executors, and 
of  the  debts  remaining  unpaid,  need 
not  be  taken.       ...       /jt 

5.  But  even  if  such  account  would  be 
directed,  if  the  defendants  in  their 
answers  had  asked  for  it,  their  omis- 
sion to  do  so  precludes  them  from 
objecting  to  the  decree  upon  that 
ground,  in  tho  appellate  court.    lb. 

6.  When  a  deceased  debtor  has  devi- 
sed his  property  to  various  persons, 
a  docreo  for  its  sale  for  the  payment 
of  creditors,  would  be  erroneous,  if 
it  directed  payment  by  contribution 
upon  the  share  of  each.  The  ques- 
tion of  contribution  is  one  with 
which  the  complainant  has  no  con. 
corn.  It  is  interesting  only  to  tho 
defendants  after  the  claims  of  cred- 
itors have  been  definitively  adjust- 
ed.       lb. 

7.  When  a  purchase  is  made  of  the 
devisee  of  a  deceased  debtor,  the 
purchaser  is  bound  to  take  notice 
of  the  existence  of  claims  against, 
and  tho  state  of  the  personal  assets 
of  the  deceased.  He  cannot  defend 
his  title  upon  tho  ground  that  ho 
had  no  notice  of  debts,  or  the  insuf- 
ficiency of  the  personal  estate  to 
pay  them.  ...         /£. 

8.  Such  a  purchaser  at  private  sale, 
from  one  of  the  devisees,  cannot  re- 
sist a  decreo  for  a  sale,  upon  a  bill 
filed  by  creditors,  upon  the  ground 
that  the  money  paid  by  him  was  ap- 
plied to  the  payment  of  the  claims 
of  particular  creditors.  The  cred- 
itors of  the  deceased  have  a  right  to 
insist,  that  the  property  of  their 
debtor  shall  be  offered  at  public  sale, 
under  tho  proper  authority,  thougli 
such  a  stato  of  things  should  havo 
influonco  with  the  trustee,  in  se- 
lecting such  portions  of  the  estate 
as  it  may  bo  necessary  to  soil.     lb. 


9.  Upon  the  principle  of  substitution, 
the  purchaser  whose  money  has 
been  so  applied,  or  those  claiming 
under  him,  will  be  subrogated  to  tho 
rights  of  tho  creditors  whose  debts 
he  has  paid.         ...       /ft, 

10.  The  dovisees  of  mortgagod  prop- 
erty have  a  right  to  call  on  the  ex- 
ecutor to  redeem  the  mortgage,  to 
the  extent  of  the  excess,  where  tho 
personal  property  is  more  than  suf- 
ficient for  the  payment  of  debts,  but 
they  have  no  such  equity  as  against 
the  devisees  of  other  portions  of  the 
estate.         -  lb. 

11.  If  a  complainant  cannot  obtain 
the  specific  relief  for  which  ho 
prays,  he  may  obtain  any  relief  con- 
sistent therewith,  warranted  by  tho 
allegations  of  his  bill,  under  the 
prayer  for  goneral  relief.      -       lb. 

12.  When  a  creditor  in  his  bill  char- 
ges tho  existence  of,  and  non-pay- 
ment of  his  claim  ;  the  exhaustion 
of  the  personal  estate  in  tho  pay- 
ment of  debts,  and  exhibits  an  ac- 
count passed  by  the  orphans  court, 
shewing  the  name  of  each  creditor, 
and  the  amount  paid  him  out  of  tho 
personal  assets,  it  is  in  effect  the 
same  as  if  the  bill  had  charged,  that 
the  deceased  had  died  indebted  to 
each  creditor,  nominatim,  the  a- 
mount  stated  to  havo  been  paid 
them  respectively,  and  that  such 
payment  had  been  made  out  of  the 
personal  assets  of  tho  deceased. 
Upon  a  bill  so  framed,  and  prayer 
for  general  relief,  the  complainant 
would  be  entitled  to  be  substituted 
to  the  rights  of  tho  creditors  so 
paid.         -         -         -         .  11,, 

13.  The  right  of  substitution  is  not  a 
matter  of  fact,  which  a  party  must 
allege  to  entitlo  him  to  its  benefit, 
but  a  conclusion  of  law,  or  equity, 
to  be  drawn  by  tho  court  from  the 
statement  of  facts  out  of  which  it 
arises.  Nor  is  it  necessary  that  the 
bill  should  state,  that  the  claims 
mentioned  in  the  account  are 
chargeable  upon  the  real  estate,  to 
the  extent  of  the  insufficiency  of 
the  personalty;  such  being  the  in- 
ference of  law  from  the  act  of  1785, 
ch.  72,  unless  rebutted  by  some  plea 
or  matter  in  avoidance.         -      lb. 

14.  If  the  allegations  of  tho  bill  are 
admitted,  or  proved,  or  a  decroo  is 
passed,  jtro  confesso,  the  result  is 
the  same,  as  regards  the  defendants 
who  arc  sui  juris,  and  a  decree  pas- 
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sea  as  of  course,  for  the  payment  of 
the  complainant's  claim  out  of  the 
real  estate  ;  he  being  substituted  as 
against  the  realty,  to  the  rights  of 
the  creditors  whose  claims  have 
been  satisfied  out  of  his  proportion 
of  the  personalty.         -         -      lb. 

15.  If  a  person  indebted  devises  his 
real  estate  to  several,  and  the  cred- 
itor releases  the  land  of  one  of  the 
devisees  from  the  payment  of  its 
proportion,  he  cannot  recover  such 
proportion  from  the  other  devisees. 
The  loss  occasioned  by  such  dis- 
charge must  be  borne  by  the  credi- 
tor.       lb. 

16.  When  a  widow  accepts  of  a  devise 
in  lieu  of  her  legal  right,  she  is  con. 
sidered  as  a  purchaser  for  a  fair 
consideratien,  and  in  decreeing  a 
sale  of  the  property  for  the  payment 
of  the  testator's  debts,  it  should  be 
ordered  to  be  made  subject  to  the 
devise  to  the  widow,  unless  it  is 
shewn  that  the  devise  to  her  ex- 
ceeds her  common  law  right,  and  is 
therefore  injurious,  and  unjust  to 
creditors.     ...         -      lb. 

17.  In  equity  it  is  well  established, 
that  the  personal  estate  is  the  nat- 
ural and  primary  fund  for  the  pay- 
ment of  debts  and  legacies,  even 
where  they  are  expressly  charged 
upon  the  real  estate,  descending  or 
devised ;  and  that  the  real  estate  is 
only  to  bo  resorted  to  as  an  auxilia- 
ry fund,  after  the  personalty  has 
been  exhausted.  Stevens  vs. Gregg, 

143 

18.  In  respect  to  non-resident  infant 
defendants  to  a  bill  in  chancery, 
the  acts  of  assembly  of  this  State 
have  substituted  the  publication  for 
the  summons,  in  the  discretion  of 
the  chancellor,  and  give  the  former 
all  the  efficacy  of  the  latter,  with- 
out any  appearance  by  guardian. 
Comegys  vs.  State  use  Dyckes,  175 

19.  Where  the  jurisdiction  of  the 
chancellor  to  decree  upon  the  sub- 
ject matter  of  the  bill  is  clear,  his 
omission  to  comply  with  the  requi- 
sitions of  an  act  of  assembly  would 
bo  error,  for  which  the  decree  might 
be  reversed  upon  appeal,  though 
such  omission  cannot  affect  the  ju- 
risdiction of  the  court.         -       lb. 

20.  Nor  does  the  jurisdiction  depend 
upon  the  sufficiency  or  insufficien- 
cy of  the  proof,  that  also  being  a 
question  to  bo  decided  on  appeal 
by  some  of  the  parties  to  the  suit. 

lb. 


21.  An  act  of  congress  awarded  dam- 
ages for  the  detention  of  a  vessel 
sunk  for  the  purpose  of  military  de- 
fence, which  were  claimed  by  two 
distinct  parties.  The  government 
paid  one  of  them  and  took  a  bond, 
conditioned  that  if  it  shouid  be  ju- 
dicially determined  that  the  other" 
claimant  had  a  better  right  to  the 
sum  paid,  that  the  party  receiving 
the  money  should  well  and  truly 
indemnify  and  save  harmless  tho 
United  States  for  making  the  said 
payment.  Upon  a  bill  filed  to  com- 
pel the  defendant,  who  had  received 
the  money,  to  pay  the  complainant, 
or  declare  that  he  was  entitled  to 
the  fund,  or  execute  a  release  or 
remuneration  of  all  claim  and  for 
general  relief.     It  was  held, 

22.  That  the  government  might  have 
filed  a  bill  of  interpleader  between 
them  to  have  their  rights  adjudica- 
ted. Tiernan  et  al.  vs.  Rescanier's 
Administrators,         -         -         217 

23.  That  she  could  not  after  payment 
institute  that  proceeding,  but  must 
then  rely  upon  her  bond  alone.    lb. 

24.  That  to  recover  on  the  bond,  she 
must  show  a  judicial  determination 
that  the  claimants  who  wero  not 
paid  had  the  better  right  to  the 
fund.  lb. 

25.  That  on  the  ground  of  substitu- 
tion, the  complainant's  rights  were 
not  more  extensive  than  those  of 
the  United  States  in  a  proceeding, 
upon  the  bond.      ...     lb. 

26.  If  the  United  States  had  taken  a 
bond  to  indemnify  only,  she  might 
have  gone  into  equity  upon  a  good 
and  valid  claim  on  her  for  the  mo- 
ney against  the  respondents,  to 
compel  them  to  pay  the  money,  in- 
stead of  the  United  States.  lb. 

27.  When  such  a  determination  of  the 
right  as  the  condition  of  the  bond 
called  for  was  had,  theUnited  States' 
on  a  principle  of  quia  timet,  might 
have  obtained  a  decree  for  specific 
performance  of  Ihe  stipulation,  by 
coercing  the  obligors  to  pay  back 
the  money  by  them  received,  to  the 
person  rightfully  entitled.      -     lb. 

28.  Had  the  right  in  this  case  been 
judicially  determined,  so  that  the 

United  States  could  have  claimed 
indemnity,  the  question  of  the  right 
of  substitution  would  havo  arisen ; 
and  if  it  were  possible  to  have  pro- 
ceeded by  way  of  substitution,  in  a 
case  where  the  government  (who- 
could  not  be  made  a  party  to  a  suit) 


INDEX. 


511 


is  the  real  debtor,  as  the  govern- 
ment would  not  have  been  barred 
by  limitations,  so  neither  would  the 
complainant.       ...       lb. 

29.  When  two  persons  claim  tho  samo 
sum  of  money  from  a  third  party,  a 
payment  to  either  does  not  invali- 
date the  right  of  tho  other  claim- 
ant.    -         -         -         -         -      lb. 

30.  When  the  relief  sought  in  equity 
is  not  more  comprehensive  than 
that  which  might  have  been  ob- 
tained in  an  action  for  money  had 
and  received,  tho  complainant  is 
barred,  as  he  would  have  been  at  law 
by  the  statuto  of  limitations.       lb. 

31.  Equitable  interests  in  personal 
property,  cannot  at  law,  be  seized 
and  sold  under  a  fieri  facias.  Har- 
ris vs.  Alcoc/c,      ...     226 

32.  A  court  of  equity,  however,  will 
not  set  aside  a  sale  of  such  an  inte- 
rest, but  on  the  contrary,  if  applied 
to  for  the  purpose,  would  decree  a 
ratification  of  it,  upon  the  princi- 
ple that,  that  will  be  ratified  when 
done,  which  the  court,  upon  appli- 
cation, would  order  to  be  done.    lb. 

33.  An  application  to  the  chancellor 
to  appoint  an  early  day  for  the 
hearing  of  a  motion  to  dissolve  an 
injunction,  is  to  his  discretion,  and 
not  the  subject  of  an  appeal.  Ow. 
ings  et  al.  vs.  Worthington,       283 

34.  Where  the  land  of  a  deceased 
debtor  is  decreed  to  be  sold  for  the 
payment  of  his  debts,  upon  the  ap- 
plication of  a  creditor  whose  claim 
is  for  the  purchase  money  of  land 
bought  by  such  debtor,  it  is  proper 
that  the  land  so  purchased,  should 
be  sold  in  the  first  instance.  Spen- 
cer vs.  Pearce,  -         -         294 

35.  Trustees  appointed  by  tho  Court 
of  Chancery  may,  if  the  terms  are 
not  complied  with,  ask  for  a  re-sale; 
but  if  the  trustees  make  an  arrange- 
ment witli  the  purchasers  beneficial 
to  them,  winch  the  Chancellor  re- 
jects, though  lie  confirms  the  sale, 
such  re-sale  will  not  be  at  the  risk 
of  the  first  purchasers.  Randall  et. 
al.vs.  Swannand  Busey,     -      313 

36.  The  fact  of  the  possession  of  a 
party,  whose  rights  are  supposed  to 
be  involved  in  a  purchase,  is  sutii- 
cient  to  put  the  purchaser  upon  the 
enquiry,  and  failing  to  make  such 
enquiry,  he  is  in  equity  visited  with 
all  the  consequences  of  notice. 
Hardy  and  Talburtt  vs.  Summers 
and  wife,        ...         317 


37.  Courts  of  chancery  do  not  lightly 
interfere  with  judgments  at  law. 
They  interpose  only  to  prevent 
fraud,  or  to  relieve  against  substan- 
tial injury,  or  gross  injustice,  and 
never  merely  for  tho  correction  of 
informalities,  or  irregularities  in 
legal  or  judicial  proceedings.  Fow- 
ler vs.  Lee,         ...       358 

38.  To  obtain  an  injunction  against  a 
judgment,  upon  the  ground  that  tho 
defendant  cannot  safely  pay  it,  ho 
should-  file  a  bill  of  interpleader  a- 
gainst  the  parties  appearing  to  bo 
entitled,  and  pay  the  money  into 
court,  to  be  held  for  the  benefit  of 
the  party  showing  himself  to  be 
entitled.      ...         -       Jb. 

39.  An  appeal  will  not  lie  from  a  de- 
cree of  a  court  of  equity,  for  the 
delivery  of  real  or  personal  proper- 
ty, and  an  account,  until  the  ac- 
count shall  have  been  taken,  and 
finally  acted  upon  by  the  court. 
Hatton  vs.  Weems,      -         -      377 

40.  An  appeal  will  not  lie  from  an 
order  directing  a  bill  for  dower  to 
be  reained  with  liberty  to  the  com- 
plainant to  sue  at  law,  to  try  her 
right  to  dower.  Scott  rs.  Craw- 
ford, 379 

41.  A  court  of  equity  will  not  permit 
a  party,  who  has  received  a  valua- 
ble consideration  for  the  perform- 
ance of  a  parol  agreement,  to  be 
fulfilled  more  than  a  year  from  its 
date,  to  set  up  the  statute  of  frauds 
as  a  bar  to  its  specific  execution, 
considering  such  cases  as  without 
the  purview  of  the  statute.  Jones 
vs.  Hardesty,  et  al.     -         -     404 

42.  A  party  is  not  precluded  from 
going  into  Chancery  for  relief  a- 
gainst  a  judgment,  upon  the  ground 
that  ho  should  have  defended  him- 
self at  law,  when  the  application  to 
equity  rests  upon  an  engagement 
embraced  by  the  statute  of  frauds, 
and  void  at  law;  though  attended  by 
circumstances  which,  in  equity, 
take  it  out  of  tho  operation  of  the 
statute.         ...         .     Jb. 

43.  Nor  is  he  so  precluded  when  the 
defence  is  upon  acts  done  in  execu- 
tion of  an  express  trust.       -       lb, 

44.  Objection  cannot  be  taken  in  the 
Court  of  Appeals  to  a  variance  be- 
tween the  allegations  of  the  bill, 
and  the  proofs,  unless  exceptions 
arc  filed  in  the  Court  of  Chancery 
according  to  the  5th  section  of  the 
act  of  1832,  ch.  302.     -        -     lb. 
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45.  All  partnership  property,  and  re, 
sponsibilities,  upon  the  death  of  one 
partner,  survive  to  the  survivor; 
and  in  a  bill  in  chancery  in  relation 
thereto,  it  is  not  necessary  to  make 
the  personal  representative  of  the 
deceased  partner  a  party.       -      lb. 

46.  After  an  order  of  publication  a- 
gainst  non-resident  defendants  to  a 
bill  in  chancery  has  been  published, 
and  a  decree  passed  taking  the  bill 
pro  confesso,  in  consequence  of  the 
neglect  of  the  defendants  to  appear 
and  answer,  the  allegations  of  the 
bill  are  considered  as  admitted. 
Luckett  vs.  White  et  al.       -      480 

47.  It*  is  too  late  to  object  to  a  bill 
upon  the  ground  of  multifarious- 
ness, after  a  decree  pro  confesso  has 
passed;  and  a  demurrer  is  the  proper 
form  in  which  such  an  objection 
should  be  presented.      -         -      lb. 

48.  The  provisions  of  the  act  of  1795, 
ch.  88,  authorising  non-resident 
defendants  against  whom  decrees 
pro-confesso  may  have  passed  for 
want  of  appearance,  to  have  a  re- 
view of  the  same  by  the  chancel- 
lor, within  18  months  from  the  date 
of  such  decrees,  applies  also  to  the 
decree  of  the  Court  of  Appeals.  lb. 

49.  The  chancellor  in  such  a  case 
may  entertain  a  bill  to  revive  a  de- 
cree of  the  Court  of  Appeals.     lb. 

DECREE. 
See  Money  had  and  received,  1,  2,  3. 

DEED. 

See  Conveyance,  1 ,  2,  3,  4. 

DEMURRER. 

A  special  demurrer  will  perform  the 
office  of  a  general  demurrer.  Brown 
vs.  Jones,  Adm'r  of  Earther,     334 

See  Practice,  1. 

DEVISE. 

See  Wills  and  Testaments. 

EJECTMENT. 

1.  An  action  of  ejectment  may  be 
maintained  by  a  trustee  against  his 
cestui  que  trust,  unless,  as  under 
certain  circumstances  may  be  done, 
a  conveyance  of  the  legal  title  is 
presumed.  Matthews  vs.  Ward's 
Lessee,       -  443 

2.  The  right  of  entry  in  the  lessor  of 
the  plaintiff  will  support  an  eject, 
nient,  although  the  lessor  has  nev- 
er made  an  actual  entry,  which  is 


superseded  by  the  common  consent 
rule ;  at  least  such  is  the  effect  of 
the  rule,  where  the  parties  stand  in 
the  relation  of  landlord  and  tenant. 
lb. 

ENROLLMENT. 

See  Feoffment,  1. 

EQUITABLE  ASSETS. 

1.  It  is  not  in  the  power  of  a  testator 
to  alter  the  legal  character  of  real 
estate  by  directing  that  it  shall  be 
considered  as  part  of  his  personal 
estate,  and  money  arising  from  the 
sale  of  the  former  therefore,  when 
paid  over  to  the  executors  in  pur- 
suance of  the  will,  will  be  held  by 
them  as  trustees,  and  treated  as 
equitable  assets,  though  the  testa- 
tor has  said  it  shall  be  considered 
as  part  of  his  personal  estate,  ap- 
plicable in  the  hands  of  his  execu. 
tors  to  the  payment  of  legacies. 
State  use  Wroth  vs.  Nicols,         27 

EQUITABLE  TITLES. 

See  Escheat. 

ESCHEAT. 

1.  Lands  held  in  trust  in  this  State 
are  liable  to  oscheat  when  the  cestui 
que  trust  dies  without  heirs.  Ward 
vs.  Matthews,     -  443 

2.  Although  equitable  titles  will  es- 
cheat where  the  owner  dies  with- 
out heirs,  still,  in  an  ejectment  by 
the  trustee  or  his  grantee  against 
the  party  claiming  under  the  es- 
cheat, the  legal  title  will  prevail,  the 
remedy  of  the  defendant  being  in 
equity.         -         -         -         -lb. 

EVIDENCE. 

1.  The  object  of  the  legislature  in 
passing  the  act  of  limitations  of 
1715,  ch.  23,  was  not  in  all  cases  to 
prohibit  the  giving  in  evidence  of  a 
bill  or  bond,  where  it  might  bo  a- 
bove  twelve  years  standing,  or  in 
any  case  where  it  was  not  itself  the 
foundation  of  the  action.  Lamar 
vs.  Manro,  50 

2.  When  an  express  promise  is  prov- 
ed, to  pay  the  balance,  which  might 
appear  to  be  due  upon  a  singlo  bill, 
the  bill  itself,  though  over  12  years 
standing,  may  be  offered  in  cvi- 
dence.as  furnishing  the  inducement 
to,  or  legal  basis  of,  the  promise. 

lb. 

3.  And  when  the  action  is  brought  in 
the  name  of  the  assignee  of  the 
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ttbligee  in  the  bill,  proof  of  the  as- 
signment is  not  necessary,  when 
the  defendant  has  treated  with,  and 
recognized  the  assignee  as  the  hold. 
er. lb. 

4.  The  jury  from  such  conduct  may 
infer,  that  the  assignment  was  in 
the  hand  writing  of  the  obligee.  lb. 

5.  When  a  party  says,  upon  being 
called  on  to  pay  a  debt,  give  me  all 
the  credits  to  which  I  am  entitled 
and  I  will  pay  the  balance,  the 
plaintiff  need  only  at  the  trial  show 
what  is  justly  due.  A  preliminary 
settlement  of  the  claim  is  not  ne- 
cessary to  a  recovery.  There  is  no 
difference  betwoen  the  right  of  the 
obligee  in  a  bond,  and  the  assignee, 
though  the  latter  may  have  only  an 
equitable  title,  to  recover  upon  the 
promise  of  the  obligor  to  pay  the 
money.       ....       lb. 

6.  When  the  promise  to  pay  the  bill 
or  bond  is  sufficiently  proved,  what, 
ever  aids  and  supports  it,  and  tends 
to  show  what  is  justly  due,  is  as  ad- 
missible as  the  bill  or  bond  itself. 

lb. 

7.  An  account  passed  by  the  orphans 
court,  making  an  allowance  to  an 
administrator  or  executor,  for  a 
claim  due  him  from  his  testator  or 
intestate,  is  prima  facie  evidence  of 
the  correctness  of  such  allowance, 
and  it  rests  upon  the  party  contest, 
ing  it,  to  outweigh  the  evidence  by 
countervailing  proof.  Stockett  vs. 
Jones  and  wife,         •         -         276 

8.  The  deposition  of  a  witness,  not 
taken  by  consent  or  by  order  of  the 
chancellor,  after  the  commission 
had  been  returned,  and  a  decree  to 
account,  and  an  account  stated  by 
the  auditor,  cannot  be  used  in  the 
appellate  court,  though  no  excep- 
tion to  its  admissibility  was  filed  in 
the  chancery  court,  as  required  by 
the  act  of  1832,  ch.  302,  sec.  5.  lb. 

9.  It  would  be  error  to  take  from  the 
jury  a  fact,  to  establish  which,  evi- 
dence legally  sufficient  had  been 
offered  to  them.  Planters'  Bank 
vs.  Bank  of  Alexandria,      -       346 

10.  The  approval  of  a  testamentary 
or  administration  bond,  may  be  evi- 
denced by  an  endorsement  to  that 
effect  upon  the  bond.  Mayhem  vs. 
Soper,         -         -         -         -      366 

11.  Under  the  act  of  1832,  ch.  302, 
sec.  5,  it  is  too  late  to  object  in  the 
Court  of  Appeals  to  the  admissibil- 
ity of  evidence,  upon  the  ground 

65  v.10 


that  the  witness  from  whom  it  was 
derived,  was  examined  without  no- 
tice to  the  party  objecting,  or  was 
a  party  to  the  cause ;  the  objection 
should  be  taken  by  exception  in  the 
Chancery  Court.  Jones  vs.  Har- 
desty  et  al.  404 

12.  The  answer  of  a  defendant  in 
Chancery  is  not  evidence  against 
the  other  defendants,  though  prior 
to  the  filing  of  the  answer,  the  for- 
mer may  have  transferred  to  the 
latter  all  his  interest  in  the  subject 
matter  of  the  controversy.     -     lb. 

13.  When  a  contract  is  reduced  to 
writing,  parol  evidence  of  its  con- 
tents is  inadmissible,  in  the  absence 
of  all  proof  of  fraud,  surprise,  or 
mistake.      -         -         -      .  -      Ibi 

14.  Sales  made  by  sheriffs  are  within 
the  statute  of  frauds,  but  may  be 
taken  out  of  its  operation  by  parol 
evidence,  unless  such  evidence  is 
excepted  to  in  the  chancery  court. 

lb. 

15.  The  admissibility  of  a  paper  pur- 
porting to  be  a  will  executed  and 
proved  in  Virginia,  cannot  be  ob- 
jected to  in  the  Court  of  Appeals, 
no  objection  having  been  taken  to  it 
in  the  Court  of  Chancery.  Luckett 
vs.  White  et  al.,        -        -       480 

EXCEPTIONS. 

A  bill  of  exceptions  cannot  be  taken 
to  the  judgments  of  the  orphans 
courts,  the  statute  of  Westminster 
only  applying  to  courts  of  common 
law.     Mayhew  vs.  Soper,    -     366 

EXECUTION. 

1.  Equitable  interests  in  personal  pro- 
perty cannot,  at  law,  be  seized  and 
sold  under  a  fieri  facias.  Harris  vs. 
Alcock,  -      226 

2.  The  mere  fact  of  issuing  an  exe- 
cution for  more  than  is  due  upon  a 
judgment,  does  not  per  se  render 
the  execution  void.  It  is  by  the 
quo  animo  that  its  validity  is  to  be 
tested,  and  if  issued  bona  fide  it  will 
avail  the  plaintiff  to  the  extent  of 
the  debt  remaining  due.       -       lb. 

EXECUTORS   AND   ADMINIS- 
TRATORS. 

1.  When  executors  give  bond  for  the 
payment  of  debts  and  legacies,  they 
subject  themselves  to  an  absolute 
and  unqualified  responsibility  for 
their  payment,  without  regard  to 


514 


INDEX. 


the  sufficiency  or  insufficiency  of 
the  personal  estate.  State  use  of 
Wroth  vs.  Nicols,         -         -        27 

2.  In  the  present  case,  there  was  no 
provision  or  trust  in  the  will,  in  re. 
lation  to  the  legacy  sued  for,  which 
prevented  a  recovery  of  it  upon  the 
hond,  given  by  the  executors  for  the 
payment  of  debts  and  legacies. 

lb. 

3.  It  seems  that  after  an  administra- 
tor or  executor  has  divided  the  pro- 
perty of  the  deceased  among  the 
parties  supposed  to  be  entitled,  and 
delivered  the  same  over  to  them, 
and  subsequently  discovers  an  error 
in  the  division,  the  orphans  court, 
upon  his  application,  would  have  no 
jurisdiction  to  compel  a  re-delivery 
of  the  property  for  the  purpose  of 
making  a  new  distribution.  Jones 
et  ux.  vs.  Sothoron,     -         -       187 

4.  The  assent  of  the  executor  is  in- 
dispensably necessary  to  perfect  the 
title  of  the  legatee  of  a  slave,  and 
this  is  equally  true  with  reference 
to  the  issue  of  a  female  slave,  born 
whilst  the  mother,  the  subject  of 
the  legacy,  is  in  the  possession  of 
the  legatee.  No  title  to  such  issue 
can  be  maintained,  without  prov- 
ing the  assent  of  the  executor  to  the 
bequest  of  the  mother.  Sutton  vs. 
Crain,  -       458 

5.  Such  assent  maybe  presumed  from 
facts  and  circumstances,  but  a  pray- 
er proposing  to  take  that  question 
from  the  jury,  was  properly  refused 
by  the  county  court.     -         -      lb. 

FEME  COVERT. 

Under  what  circumstances  the  con- 
tract of  a  feme  covert  is  binding. 
Hardy  and  Talburtt  vs.  Summers 
and  wife,  -  316 

FEOFFMENT. 

The  ancient  law  requiring  livery  of 
seizin  to  give  efficacy  to  deeds  of 
feoffment,  is  abolished  in  this  State, 
and  enrolment  now  is  equivalent  to 
livery.     Matthews  vs.  Ward,     443 

FIERI  FACIAS. 

See  Execution,  1. 

FOREIGN  CURRENCY. 

See  Pleas  and  Pleading,  3. 

FORFEITURE. 

See  Corporation,  6. 


ILLEGITIMATE  CHILDREN. 

1.  The  proceeding  against  the  puta- 
tive father  of  an  illegitimate  child, 
is  a  peculiar  one,  prescribed  by  the 
act  of  assembly,  which  gives  juris- 
diction to  a  single  magistrate, whose 
judgment,  however,  in  the  discre- 
tion of  the  party  charged,  may  be 
reviewed  by  a  jury  in  the  county 
court.     Root  vs.  State,       -       374 

2.  The  jurisdiction  and  the  mode  of 
proceeding  being  special,  must  be 
strictly  pursued.         -         -         lb. 

3.  The  affidavit  of  the  mother,  the 
foundation  of  the  proceedings,  may 
properly  be  made  in  the  county  in 
which  she  and  the  child  reside,  and 
be  transmitted  to  the  county  in 
which  the  supposed  father  resides ; 
and  a  magistrate  of  the  latter  coun- 
ty may  recognize  him  to  appear  be- 
fore the  county  court  thereof,  at  its 
next  session,  to  answer  the  charge. 

lb. 

4.  And  the  indictment  should  shew 
the  residence  of  the  mother  and 
child,  so  that,  if  found  guilty,  the 
father  may  be  compelled,  by  a  judg- 
ment pursuant  to  the  verdict,  to  re- 
cognize for  the  indemnity  of  the 
proper  county.     -         -         -      lb. 

5.  Where  it  appeared  by  the  indict- 
ment that  the  parties  all  resided  in 
one  county,  and  the  court  upon  the 
verdict  adjudged  that  the  father 
should  give  security  to  indemnify 
another  county,  it  was  held  to  be 
error;  and  as  no  further  proceedings 
could  be  instituted  in  the  county  in 
which  the  trial  was  had,  this  court 
reversed  the  judgment  and  refused 
a  procedendo.      -         -         -       lb. 

6".  The  policy  of  the  acts  of  assembly 
which  require  the  father  of  an  ille- 
gitimate child  to  indemnify  the 
county  against  the  expense  of  main- 
taining it,  is  effected,  by  putting  the 
person  providing  for  such  child,  in 
the  place  of  the  county,  and  author- 
ising him  to  issue  a  scire  facias 
upon  the  recognizance  to  reimburse 
himself.  Mong  and  Stover  vs. 
State,         -         -         -         -       381 

7.  That  the  party  maintaining  the 
child,  and  the  child  also,  have  not 
resided  in  the  State,  from  the  date 
of  the  recognizance  to  the  time  of 
issuing  the  scire  facias,  makes  no 
difference  in  the  right  so  to  pro- 
ceed.        ...         -         lb. 
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INSOLVENT  DEBTORS. 

1.  The  acts  of  1805,  ch.  110,  1807,  ch. 
150,  and  1808,  ch.  71,  under  which 
the  appearance  bonds  of  insolvent 
debtors  are  taken,  prescribe  no  time 
or  times  at  which  the  appear- 
ance of  the  insolvent  is  to  be  made. 
This  is  left  to  the  discretion  of  the 
court,  or  the  judges,  and  the  insol. 
vent  is  bound  to  appear  on  the  day- 
mentioned  in  the  condition  of  his 
bond,  or  it  will  be  forfeited,  though 
he  may  appear  on  some  day  during 
the  same  term  of  the  court  men. 
tioned  in  said  condition.  Osbourn 
vs.  State  use  Parian,      -         -       1 

2.  The  time  mentioned  in  the  condi. 
tioB  of  such  a  bond,  is  an  explicit 
designation  of  the  day  for  the  ap- 
pearance of  the  insolvent,  and  not 
merely  descriptive  of  the  term  of 
the  court,  by  designating  the  day  of 
its  commencement.      -         -      lb. 

3.  Property  acquired  by  an  insolvent 
debtor,  subsequently  to  his  petition, 
by  gift,  descent,  or  in  his  own  right 
by  bequest,  devise,  or  in  any  course 
of  distribution,  does  not  pass  to  his 
trustee.  Hall,  adm'r  of  Hall,  vs. 
Gill,  325 

INTEREST. 

1.  It  is  not  usurious  in  a  bank  to  re- 
ceive interest  in  advance  upon  notes 
discounted  by  it,  and  by  the  act  of 
1832,  ch.  152,  all  other  corporate 
bodies,  and  all  citizens  and  resi- 
dents of  this  State,  are  placed  in 
this  respect  upon  the  same  footing 
with  the  banks.  Duncanvs. Mary- 
land Savings  Institution,     -     299 

2.  Usury  does  not  consist  in  merely 
intentionally  taking  a  larger  a- 
mount  of  interest  than  is  allowed 
by  law,  but  there  must  be  superadd- 
ed to  such  intent,  a  corrupt  design 
to  charge  more  than  the  legal  rate, 
— and  that  is  a  matter  of  fact  to  be 
submitted  to  the  jury.  -         lb. 

3.  But  the  court  did  right  in  with- 
holding the  question  from  the  jury, 
where  the  amount  charged  was 
only  two  cents  more  than  the  legal 
rate  of  interest,  that  circumstance 
standing  alone  being  too  trifling 
and  inconclusive  to  warrant  the 
jury  in  finding  a  corrupt  and  usuri- 
ous intention.      -         -         -lb. 

See  Trustee,  8. 

JUDGMENT. 
1.  No  inference  of  fraud  can  be  drawn 
from  the  fact  that  one  judgment  is 


taken  for  three  separate  claims,  the 
object  being  to  place  the  creditors 
upon  a  footing  of  equality.  Harris 
vs.  Alcock,         -         -         -       226 

2.  If  a  judgment  be  confessed  upon  a 
note  professing  to  be  for  value  re- 
ceived, and  the  creditors  of  the  par- 
ty confessing  attempt  to  impeach 
the  judgment,  by  showing  that  tho 
note  was  not  given  for  value,  but 
fictitious,  it  is  competent  to  those 
who  have  taken  the  judgment,  to 
shew  what  was  in  fact  the  consid. 
oration  for  which  the  note  was 
given.  lb. 

3.  A  judgment  operates  as  a  merger, 
or  extinguishment  of  the  debt  due 
the  party  in  whose  favor  it  is  ren- 
dered—  with  regard  to  other  parties, 
whose  claims  are  designed  to  bo 
secured  by  it,  the  judgment  is  a 
mere  collateral  security,  and  they 
are  at  liberty  to  prosecute  any  reme- 
dy at  law,  or  equity,which  was  open 
to  them  prior  to  its  rendition.     lb. 

4.  If  a  judgment  be  confessed  to  one, 
for  the  benefit  of  himself  and  some 
other  creditors  of  the  defendant,  it 
is  no  objection  to  its  validitj',  at  tho 
suit  of  other  creditors  who  may  bo 
affected  by  it,  that  tho  trust  does  not 
appear  upon  the  record  There  is 
no  principle  which  requires  suoh 
an  entry,  or  prohibits  the  proof  of 
the  trust  by  parol  testimony.       lb. 

5.  Courts  of  Chancery  do  not  lightly 
intcrfero  with  judgments  at  law. 
They  interpose  only  to  prevent 
fraud,  or  to  relieve  against  substan. 
tial  injury ;  and  never  merely  for 
the  correction  of  informalities,  or 
irregularities  in  judicial  proceed. 
ings.     Fowler  vs.  Lee,         -      358 

G.  To  obtain  an  injunction  against  a 
judgment,  upon  the  ground  that  tho 
defendant  cannot  safely  pay  it,  ho 
should  file  a  bill  of  interpleader  a- 
gainst  the  parties  appearing  to  bo 
entitled,  and  pay  the  money  into 
court.         ...         -        Jb. 

7.  Where  a  femo  sole  executrix  ob- 
tains a  judgment  from  which  there 
is  an  appeal,  and  pending  the  ap. 
peal  she  marries,  an  execution  on 
the  judgment  after  affirmanco  can. 
not  issue  without  a  scire  facias  ma- 
king the  husband  a  party.  Towns, 
hend  vs.  Towns/tend,         -         373 

See  Sheriffs,  2,  3,  4,  6,  7. 

JURISDICTION. 

1.  In  proceedings  against  the  putative 
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father  of  an  illegitimate  child,  the 
jurisdiction  and  the  mode  of  pro- 
ceeding are  special,  and  must  be 
strictly  pursued.  Root  vs.  State, 
374 
See  Pleas  and  Pleading,  1. 

LANDLORD  AND  TENANT. 

1.  The  principle  seems  to  be  well  es- 
tablished, that  though  a  tenant  who 
has  quitted,  in  pursuance  of  a  parol 
license  from  his  landlord,  and  with, 
out  having  given  a  notice  to  quit, 
remains  liable,  yet  if  the  landlord 
accepts  a  third  person  as  his  tenant, 
the  acceptance  of  such  substituted 
tenant  operates  as  a  surrender  in 
law  of  the  first  tenant's  time.  La- 
mar vs.  McNamee,      -        -      116 

3.  And  if  the  tenant  abandon  the  pos- 
session in  pursuance  of  a  parol 
agreement  with  his  landlord,  and 
the  latter  takes  possession  himself, 
the  same  result  will  follow,  and  the 
tenant's  liability  for  rent  is  at  an 
end.         -         -        -  lb. 

3.  Where  it  was  agreed  by  parol  be- 
tween landlord  and  tenant,  that  the 
latter  should  give  up  his  unexpired 
term  in  a  lease,  and  certain  claims 
which  he  had  for  repairs  done  to 
the  demised  premises,  in  considera- 
tion of  which  the  landlord  promised 
to  pay  the  tenant  a  certain  sum  of 
money,  and  the  tenant  actually  on 
the  same  day  surrendered,  and  the 
landlord  took  possession, — it  was 
held,  that  an  action  by  the  tenant 
for  the  money  was  maintainable. 

4.  It  seems,  at  this  day,  to  be  well 
settled,  that  when  a  tenant  for  a 
term  of  years,  or  from  year  to  year, 
holds  over,  without  any  new  stipu- 
lations between  the  parties,  he  im- 
pliedly holds,  subject  to  all  the  co- 
venants in  the  lease,  which  are  ap- 
plicable to  his  new  situation.  De 
Young  vs.  Buchanan,         -         149 

5.  And  in  the  absence  of  any  new  and 
express  stipulations,  and  when  the 
relation  of  landlord  and  tenant  con- 
tinues to  exist,  the  law  implies 
those  terms,  which  are  found  in  the 
contract,  which  has  expired.      lb. 

LEGACY. 

1.  When  executors  give  bond  for  the 
payment  of  debts  and  legacies,  they 
subject  themselvos  to  an  absolute 
and  unqualified  responsibility  for 
payment,  without  regard  to  the  suf- 


ficiency  or  insufficiency  of  the  per- 
sonal estate.  State  use  Wroth  vs. 
Nicols,  27 

2.  In  the  present  cage,  there  was  no 
provision  or  trust  in  the  will,  in  re- 
lation to  the  legacy  sued  for,  which 
prevented  a  recovery  of  it  upon  the 
bond  given  by  the  executors  for  the 
payment  of  debts  and  legacies.    lb. 

3.  The  real  estate  is  never  charged 
with  the  payment  of  legacies,  un- 
less the  intention  of  the  testator  so 
to  charge  it,  is  either  expressly  de- 
clared, or  fairly  and  satisfactorily  to 
be  inferred  from  the  language  of 
the  will.     Stevens  vs.  Gregg,    143 

4.  A  bequest  of  $500  to  each  of  the 
testator's  two  grand-sons,  to  be  paid 
by  his  executor,  with  a  devise  of 
the  remainder  of  his  estate,  real  and 
personal,  to  his  executor,  is  not  ev- 
idence of  an  intention  to  charge 
the  real  estate  in  the  hands  of  the 
devisee,  with  the  payment  of  the 
legacies lb. 

See  Slaves,  5,  6,  7. 

LIEN. 

See  Partners,  1. 

Vendor  a»d  Vendee,  4. 

LIMITATION  OVER. 

See  Wills  and  Testaments,  4. 
LIMITATIONS. 

1.  The  object  of  the  Legislature  in 
passing  the  act  of  limitations  of 
1715,  ch.  23,  was  not  in  all  cases 
to  prohibit  the  giving  in  evidence 
of  a  bill  or  bond,  where  it  might  be 
above  twelve  years  standing,  or  in 
any  ease  where  it  was  not  itself  the 
foundation  of  tho  action.  Lamar 
vs.  Manro,  50 

2.  When  an  express  promise  is  prov- 
ed, to  pay  the  balance,  which  might 
appear  to  be  due  upon  a  single  bill, 
the  bill  itself,  though  over  12  years 
standing,  may  be  offered  in  evi. 
dence,  as  furnishing  the  induce- 
ment to,  or  legal  basis  of,  the  pro- 
mise.        ...         -         lb. 

3.  When  the  relief  sought  in  equity 
is  not  moro  comprehensive  than 
that  which  might  have  been  obtain, 
ed  in  an  action  for  money  had  and 
received,  tho  complainant  is  barred, 
as  he  would  havo  been  at  law,  by 
the  statute  of  limitations.  Tiernan 
et  al.  vs.  Rescanier's  Administra- 
tors, 217 
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4.  The  running  of  the  act  of  limita- 
tions is  arrested  by  the  dockotting 
of  an  action,  with  directions  to  the 
clerk  to  issue  the  necessary  pro. 
cess,  whether  such  process  is  issued 
or  not.  Bank  of  the  United  States 
vs.  Lyles  et  al.,         -         -         326 

5.  The  plaintiff,  to  avail  himself  of 
an  act  of  assembly  suspending  his 
remedy,  to  avoid  the  effect  of  the 
plea  of"  limitations,  must  rely  upon 
it  in  his  pleadings,  and  cannot  take 
advantage  of  it,  when  the  issue  is 
joined  upon  the  plea.  Planters1 
Bank  vs.  Bank  of  Alexandria,    346 

6.  If  the  defendant  (a  corporation) 
ceases  to  be  suable  by  the  provisions 
of  an  act  of  assembly,  the  act  of 
limitations  would  be  no  bar  to  the 
claims  of  creditors.      -         .       lb. 

7.  The  exception  in  the  2nd  sec.  of 
the  act  of  1715,  ch.  23,  exempting 
from  the  operation  of  the  act  of  li- 
mitations, such  accounts  as  con- 
cern the  trade  or  merchandize  be- 
tween merchant  and  merchant, 
their  factors  and  servants,  does  not 
apply  to  transactions  between  bank- 
ing institutions.  Farmers  and  Me. 
chanics'  Bank  vs.  Planters'  Bank, 

422 

8.  A  notification  by  a  bank  to  a  de- 
positor, that  his  claim  will  not  be 
paid  on  demand  at  the  counter,  dis- 
penses with  the  necessity  of  a  de- 
mand, as  preliminary  to  the  right 
to  sue,  and  from  that  time  the  act 
of  limitations  begins  to  run.        lb. 

See  Court  of  Chancery,  29. 

MARYLAND  SAVINGS  INSTI- 
TUTION. 

See  Corporation,  2,  3,  4. 
MONEY  HAD  AND  RECEIVED. 

1.  An  action  for  money  had  and  re. 
ceived,  may  be  maintained,  to  re- 
cover back  money  paid  under  a  de- 
creo,  which  is  subsequently  revers- 
ed by  the  Court  of  Appeals,  and  to 
support  the  action,  it  is  not  neces- 
sary to  prove,  that  the  complainant 
recovering  the  decree,  (the  defen- 
dant in  the  action  at  law,)  actually 
received  the  money.  If  he  assigns 
the  decree  before  payment  to  ano- 
ther for  property,  and  the  payment 
is  made  to  his  assignee,  he  is  still 
liable  in  this  form  of  action.  Ow- 
ings  vs.  Owings,         -         -       267 

2.  And  it  is  no  objection  to  the  right 


to  recover,  that  tlio  record  before 
the  appellate  court,  at  the  time  of 
reversal,  shewed  the  previous  pay- 
ment of  the  money,  though  it  was 
insisted  that,  seeing  such  payment, 
the  latter  court  might  itself  have 
ordered  restitution.       -         -      lb. 

3.  But  if  the  decree,  under  which  the 
money  was  paid,  was  against  the 
plaintiff  at  law  as  executor,  and  he 
claimed  and  obtained  a  credit  for 
such  payment  in  his  accounts  in 
the  orphans  court,  and  the  defen- 
dant at  law,  who  was  the  complain- 
ant in  Chancery,  was  a  creditor  of 
the  plaintiff's  testator,  the  latter 
should  not  be  permitted  to  recover 
the  whole  sum  paid  bv  him  under 
the  decree,  though  the  accounts  in 
the  orphans  court  settled  by  him 
shewed  a  large  over  payment.  It 
should  have  been  left  to  tho  jury  to 
determine  from  the  evidence,  what 
amount  of  the  assets  of  the  estate 
of  the  plaintiff's  testator,  were  ap- 
plicable to  the  defendant's  claim 
against  his  testator.      -         -      lb. 

See  Limitations,  3. 

MORTGAGE. 

1.  Where  a  mortgagee  is  made  a  de- 
fendant to  a  creditor's  bill,  filed  for 
the  sale  of  the  mortgagor's  equity 
of  redemption,  and  other  property, 
and  assents  to  a  sale  of  the  mortga- 
ged premises  in  his  answer,  the 
chancellor  may  decree  the  sale 
thereof  for  the  payment  of  the 
mortgage  debt — and  in  decreeing 
such  sale,  there  is  no  necessity  that 
time  should  be  given  the  parties  en. 
titled  to  the  equity  of  redemption 
for  the  payment  of  the  debt.  Gib- 
son et  al.  vs.  McCormick,      -       65 

2.  The  act  of  1782,  ch.  72,  sec.  3, 
only  requires  time  to  bo  given.when 
application  to  the  chancellor  to 
foreclose,  is  made  by  mortgagees, 
or  their  representatives.       .        lb. 

3.  The  devisees  of  mortgaged  proper- 
ty have  a  right  to  call  on  the  exe- 
cutor to  redeem  the  mortgage,  to 
the  extent  of  the  excess,  where  the 
personal  property  is  more  than  suf- 
ficient for  the  payment  of  debts,  but 
they  have  no  such  equity  as  against 
the  devisees  of  other  portions  of  tho 
estate.  IS. 

MULTIFARIOUSNESS. 

See  Court  of  Chancery,  47. 
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ORPHANS  COURT. 

1.  Appeals  from  orders  and  decrees 
of  the  orphans  courts  must  be  ta. 
ken  within  thirty  days,  as  provided 
by  the  1st  sec.  of  the  act  of  1818, 
on.  204.     Mayhem  vs.  Soper,     366 

2.  A  bill  of  exceptions  cannot  be  ta- 
ken  to  the  judgments  and  decrees 
of  the  orphans  courts,  the  statute 
of  Westminster  only  applying  to 
courts  of  common  law.         -      lb. 

3.  The  approval  of  a  testamentary  or 
administration  bond,  may  be  evi- 
denced by  an  endorsement  to  that 
effect  upon  the  bond,  and  need  not 
be,  by  an  entry  upon  the  minutes 
of  the  court;  such  being  shewn  to 
be  the  usage.         ...     J0t 

See  Evidence,  7. 

PARTITION. 

1.  Under  the  act  to  direct  descents, 
the  filing  the  petition  and  the  ap. 
pointment  of  the  commissioners  are 
ex  parte;  and  the  proceedings  of 
the  county  court  in  affirming,  or 
rejecting,  their  return,  are  summa. 
ry,  and  neither  law  or  usage  re- 
quires,  that  the  proofs  exhibited  by 
the  parties  should  be  reduced  to 
writing,  or  introduced  into  the  re- 
cord of  the  proceedings  before  it. 
Hardy  and  Talburtt  vs.  Summers 
and  wife,         -         -         -         316 

2.  And  where  a  bill  was  filed  for  an 
injunction,  to  restrain  parties  from 
enforcing  a  partition  made  under 
that  act,  upon  the  ground  that  the 
parties  entitled,  had  previously  di- 
vided the  property  themselves,  and 
stating  other  circumstances  show- 
ing the  plaintiff's  title  to  relief,  it 
was  held,  that  such  partition  was 
no  bar  to  the  relief  prayed.  lb. 

3.  A  partition  made  by  the  county 
court  is  a  nullity,  if  a  division  had 
been  before  made  by  the  parties 
themselves, — the  act  to  direct  de- 
scents only  giving  power  to  the 
courts  to  divide,  when  the  parties 
entitled  are  incompetent,  or  cannot 
agree  upon  the  division  thereof.  lb. 

PARTNERS. 

1.  D.  and  P.  shipped  a  cargo  on  a  fo- 
reign voyage  on  joint  account,  in 
the  name  of  D.;  after  the  vessel 
sailed,  D.  assigned  his  undivided 
moiety  for  the  benefit  of  creditors, 
and  the  return  cargo  came  to  the 
hands  of  his  trustees.     They  refu- 


sed to  pay  P.  more  than  his  undi- 
vided moiety  of  the  proceeds  of  the 
return  cargo,  but  it  appearing  that 
in  fact  he  had  paid  more  than  his 
moiety  on  account  of  this  partner- 
ship transaction,  and  with  a  view 
to  it,  it  was  held,  upon  a  bill  filed 
against  the  trustees,  of  which  he 
was  one,  that  he  had  a  lien  on  D's 
moiety  of  the  proceeds  for  his  re- 
imbursement. Pierce  vs.  Tiernan 
et  al.,  -      253 

2.  Advances  made  by  one  party,  inte- 
rested in  a  proposed  joint  adventure 
in  merchandise,  for  and  on  account 
of  the  adventure,  to  another  party 
also  interested  therein,  in  whose 
name  the  operation  was  conducted, 
are  equivalent  in  every  equitable 
view  to  an  actual  purchase  of  the 
merchandize  bought  for,  and  by 
which  the  transaction  was  carried 
on. lb. 

3.  The  excess  of  one  partner's  ad. 
vances  over  those  of  the  other,  con- 
stitutes a  preferred  claim  upon  the 
partnership  property  or  its  pro. 
ceeds.         ....        /j. 

4.  The  creditors  of  a  partnership  are 
to  be  first  paid  out  of  partnership 
effects lb. 

Per  Bland,  Ch. 

5.  All  partnership  property  and  re- 
sponsibilities, upon  the  death  of 
one  partner,  survive  to  the  survi- 
vor, and  in  a  bill  in  chancery  in  re. 
lation  thereto,  it  is  not  necessary  to 
make  the  personal  representatives 
of  the  deceased  partner  a  party. 
Jones  vs.  Hardesty,  et  al.     -     404 

PLEADINGS  IN  EQUITY. 

See  Court  of  Chancery,   1,  4,  5,  11, 

12,  13,  14,  23. 
See  Pleas  and  Pleading,  6,  7,  8. 

PLEAS  AND  PLEADING. 

1.  When  the  declaration  in  a  case,  re- 
ferred to  arbitration,  presents  a  case 
cognizable  in  a  court  of  law,  it  is 
not  essential  to  support  the  juris- 
diction of  the  court,  that  the  mat- 
ters in  controversy  submitted  to, 
and  decided  by,  the  arbitrators, 
should  be  properly  subjects  of  com- 
mon law  jurisdiction.  Caton  vs. 
McTavish,         -         -         -        192 

2.  The  profcrt  of  letters  of  adminis- 
tration places  them  in  the  hands  of 
the  court  of  whom  oyer  is  craved, 
and  not  of  the  party.  Brown  vs. 
Jones,  adm'r  of  Farther,      -      334 
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3.  In  suing  upon  a  contract  for  the 
payment  of  money  in  a  foreign  cur. 
rency,  the  value  of  it  in  Maryland 
currency  should  be  averred  in  the 
declaration,  and  the  omission  to 
make  such  an  averment  is  a  good 
objection  on  general  demurrer.  lb. 

4.  A  special  demurrer  will  perform 
the  office  of  a  general  demurrer. 

lb. 

5.  The  plaintiff,  to  avail  himself  of 
an  act  of  assembly  suspending  his 
remedy,  to  avoid  the  effect  of  the 
plea  of  limitations,  must  rely  upon 
it  in  his  pleadings;  otherwise  he 
cannot  avail  himself  of  it.  Plant. 
era1  Bank  vs.  Bank  of  Alexandria, 

346 

6.  All  partnership  property  and  re- 
sponsibilities, upon  the  death  of 
one  partner  survive  to  the  survivor; 
and  to  a  bill  in  chancery  in  rela. 
tion  thereto,  it  is  not  necessary  to 
make  the  personal  representative 
of  the  deceased  partner  a  party. 
Jones  vs.  Hardesty  et  al.,  404 

7.  The  answer  of  a  defendant  in 
chancery  is  not  evidence  against 
the  other  defendants,  though  before 
filing  the  answer,  the  former  may 
have  transferred  to  the  latter,  all 
his  interest  in  the  subject  matter  of 
the  controversy.         -         -         lb. 

8.  Objection  cannot  be  taken  in  the 
Court  of  Appeals,  to  a  variance  be- 
tween the  allegations  of  the  bill  and 
the  proofs,  unless  exceptions  are 
filed  in  the  Court  of  Chancery,  ac- 
cording to  the  5th  section  of  the 
act  of  1832,  ch.  302.     -         -      lb. 

PRACTICE. 

1.  When  the  instruction  given  by  the 
court  is  of  such  a  character  as  pro- 
bably to  diminish  or  increase  the 
quantum  of  damages,  the  unsuc- 
cessful party  is  enti< led  to  his  ex- 
ception.    Neel  vs.  Hughes  et  al.,  7 

2.  Upon  demurrer,  which  brings 
the  whole  record  before  the  court, 
the  established  principle  is,  that 
judgment  is  to  be  rendered  against 
the  party,  in  whose  pleading  the 
first  substantial  vice  is  found.  State 
use  Wroth  vs.  Nicols,     -         -     27 

3.  When  a  writ  of  diminution  has  is- 
sued  to  amend  the  record  of  a  cause 
depending  in  the  Court  of  Appeals, 
the  court  from  which  the  appeal  is 
taken  may,  upon  motion,  order  the 
record  to  be  amended,  by  inserting 
a  writ  thorein  which  the  clerk  did 


not,  but  ought  to  have  issued. 
Bank  of  the  United  States  vs.  Lyles 
etal.,  -       327 

4.  The  running  of  the  act  of  limita- 
tions is  arrested  by  the  docketting 
of  an  action,  with  directions  to  the 
clerk  to  issue  the  necessary  process, 
whether  such  process  is  issued  or 
not.     -----      lb. 

5.  The  profert  of  letters  of  adminis- 
tration places  them  in  the  hands 
of  the  court,  of  whom  oyer  is  crav- 
ed, and  not  of  the  party;  and  being 
in  possession,  the  court  must  be  as- 
sured, by  an  inspection  of  the  let- 
ters, of  the  right  of  the  party  to 
sue,  and  of  the  jurisdiction  of  the 
court  granting  them.  Brown  vs. 
Jones,  adm,r  of  Earther,      -      334 

6.  It  seems  that  a  plaintiff,  in  whoso 
favor  a  judgment  has  been  render- 
ed on  demurrer  to  the  declaration, 
may  be  suffered  to  join  in  the  de- 
murrer a  term  after  the  judgment 
is  rendered,  and  that  the  court  may 
allow  an  amendment  of  the  record 
for  that  purpose.         -         -        lb. 

7.  There  can  be  no  error  in  submit- 
ting an  issue  to  the  jury  in  the 
terms  in  which  it  is  joined.  Plant- 
ers'1 Bank  vs.  Bank  of  Alexandria, 

346 

8.  It  is  no  objection  to  the  granting 
of  a  prayer,  on  the  part  of  the  ad- 
verse party,  that  it  places  his  cause 
upon  more  favorable  grounds  before 
the  jury  than  the  nature  of  the  case 
entitles  him  to.         -         -         lb. 

9.  Where  a  party  submits  a  variety 
of  distinct  prayers  which  are  refu- 
sed by  the  court,  and  excepts  to 
such  refusal  collectively,  this  court 
will  regard  the  refusal  in  the  same 
light  as  if  each  question  raised  had 
been  separately  determined,  and 
formed  the  subject  of  an  indepen- 
dent exception.  -         -         lb. 

10.  It  would  be  error  to  take  from  the 
jury  a  fact,  to  establish  which,  evi- 
dence legally  sufficient  had  been 
offered  to  them.         -         -         lb. 

11.  If  a  party  who  has  recognized 
to  appear  to  answer  to  an  indict- 
ment, appears  accordingly,  and  is 
discharged  by  the  judgment  of  the 
court  without  day,  and  that  judg- 
ment is  reversed  upon  a  writ  of 
error,  and  the  record  remanded  with 
directions  to  proceed  with  the  pro. 
secution,  the  recognizance  cannot 
be  forfeited,  if  the  party  fails  to 
re-appcar  to  answer  to  the  indict. 
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ment.  State  vs.  Murphy  and 
Thompson,         ...        365 

12.  Where  a  feme  sole  executrix  ob- 
tains  a  judgment  from  which  there 
is  an  appeal,  and  pending  the  ap. 
peal  she  marries,  an  execution  on 
the  judgment  after  affirmance  can. 
not  issue  without  a  scire  facias  ma- 
king the  husband  a  party.  Towns, 
hend  vs.  Townshend,         -         373 

See  Orphans  Court,  2. 

PRACTICE  IN  CHANCERY. 

Upon  the  motion  to  dissolve  an  in- 
junction, the  answer  is  to  be  regard- 
ed, only,  so  far  as  it  is  responsive 
to  the  bill.  Hardy  and  Talburttvs. 
Summers  and  wifie,      -         -     316 

See  Court  of  Chancery,  34. 

PROMISSORY  NOTE. 

A  promissory  note  in  which  the  ne- 
gotiable words  are  omitted,  is  with- 
in the  Statute  of  Ann,  and  on  it 
three  days  of  grace  are  allowed,  ac- 
cording to  mercantile  usage.  Dun. 
can  vs.  Maryland  Savings  Institu- 
tion, 299 

PROPRIETARY. 

1.  The  Lord  Proprietary  of  Maryland, 
by  the  terms  of  the  charter,  held 
his  lands  in  free  and  common  soc- 
cage,  and  his  grantees,  anterior  to 
the  revolution,  held  by  the  same 
tenure,  feudal  services,  with  their 
incidents  being  attached  to  his 
grants.     Matthews  vs.  Ward,    443 

2.  These  services  and  incidents  were 
in  effect  abolished  by  the  revolu- 
tion, and  escheats,  though  they  con- 
tinued, changed  their  character; 
the  land,  instead  of  going  to  the 
lord  of  the  fee,  reverting  to  the 
State  as  property  without  an  own. 
er. lb. 

3.  After  the  revolution,  lands  in  this 
State  became  allodial,  subject  to  no 
tenure,  nor  to  any  services  incident 
thereto,  and  under  our  acts  of  as. 
sembly,  the  State  succeeded  to  the 
property,  whether  the  owner  dying 
without  heirs,  had  a  legal  or  equi. 
table  estate.         -         -         -lb. 

RECOGNIZANCE. 
See  Practice,  12. 

RIGHT  OF  WAY. 

1.  The  power  vested  in  the  levy  court 
or  commissioners  of  counties,  by 


an  act  of  1834,  ch.  253,  is  the  dele, 
gation  of  a  special  authority,  and 
proceedings  under  it  must  display 
the  authority  by  which  they  are 
had,  or  be  in  conformity  thereto,  or 
they  are  coram  non  judice  and  void. 
Owings  et  al.  vs.  Worthington,  283 

2.  The  application  for  a  right  of  way 
under  this  act,  must  set  forth  such 
a  way  as  it  authorises,  and  to  ena- 
ble the  commissioners  to  exercise 
any  jurisdiction  over  the  subject,  a 
case  must  be  presented  to  them  in 
which  they  are  competent  to  grant 
all  the  relief  designed  by  the  act. 

lb. 

3.  The  commissioners  of  one  county 
could  not  grant  a  right  of  way  into 
another  county.         -         -         lb. 

4.  The  way  to  be  granted  could  not 
pass  over  a  public  highway;  it  must 
terminate  at  a  public  highway;  and 
where  it  terminates  short  of  a  pub. 
lie  highway,  for  want  of  jurisdic- 
tion in  the  commissioners  to  grant 
the  right,  as  where  it  reached  the 
boundary  of  their  county,  it  will 
not  be  sustained  by  individual 
grants  of  a  way  from  that  point  to 
a  public  highway  in  an  adjoining 
county.       -         -         -         .       Jb. 

SEIZED. 

The  term  seized,  in  our  law,  does  not 
always  refer  to  a  legal  seizin,  but 
will  have  a  more  extended  signifi. 
cation,  when  necessary  to  effectu- 
ate the  design  of  the  legislature. 
Matthews  vs.  Ward,     -         -     443 

SHERIFFS. 

1.  Sales  made  by  sheriffs  are  embra- 
ced by  the  provisions  of  the  statute 
of  frauds  and  perjuries,  but  such 
sales  may  be  taken  out  of  its  ope- 
ration by  parol  evidence,  unless 
such  evidence  is  excepted  to  in  the 
chancery  court.  Spencer  vs.  Pearce 

294 

2.  A  judgment  by  default  against  a 
sheriff,  under  the  act  of  1794,  ch. 
54,  sec.  1,  is  equally  valid  with  a 
judgment  on  verdict.  Fowler  vs. 
Lee,        ....         358 

3.  If  the  debtor  obtains  an  injunction 
to  stay  proceedings  upon  the  judg- 
ment against  him,  after  a  judgment 
by  default  against  the  sheriff  has 
been  entered,  for  not  returning  an 
execution  issued  upon  such  judg- 
ment, that  circumstance  doei  not 
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per  se,  entitle  the  shoriff  to  the 
same  relief.         ...       lb. 

4.  A  court  of  equity  will  not  arrest 
the  judgment  against  the  sheriff, 
unless  it  appears  that  it  would  bo 
unjust  and  unconscientious  to  en. 
force  it,  and  whether  that  be  so  or 
not,  depends  upon  the  facts  set  forth 
in  his  bill.  lb. 

5.  And  the  court,  upon  an  application 
for  an  injunction  by  the  sheriff, 
may  look  at  the  grounds  upon 
which  the  injunction  obtained  by 
the  debtor  rests.         -         -         lb. 

6.  The  return  of  a  writ  "cepi"  by  the 
sheriff,  without  having  served  it, 
does  not  necessarily  amount  to 
fraud,  and  though  liable  to  damages 
for  such  official  misconduct  to  the 
party  grieved,  a  judgment  founded 
on  such  return,  is  not,  for  that  rea- 
son alone,  to  bo  set  aside.      .      lb. 

7.  Nor  is  a  judgment  liable  to  im- 
peachment, solely  upon  the  ground 
that  an  attorney,  without  instruc- 
tions, has  entered  a  voluntary  ap- 
pearance upon  a  return  by  the  sher- 
iff of  "non  est"  and  confessed  the 
judgment,  though  for  acting  with- 
out authority  he  is  responsible  to 
his  principal.      -         -         -lb. 

SLAVES. 

1.  Under  the  act  of  1817,  ch.  112,  to 
prevent  the  unlawful  exportation 
of  negroes  and  mulattoes,  and  to 
alter  and  amend  the  laws  concern- 
ing runaways,  it  is  the  duty  of  the 
purchaser  to  procure  and  have  re- 
corded, the  bill  of  sale  required  by 
the  fourth  section.  Cheney  vs. 
Duke,         -         -         -         -         11 

2.  The  mere  omission  of  the  vendor 
to  give  a  bill  of  sale,  will  not  pre- 
vent his  maintaining  an  action  for 
the  purchase  money,  though  he 
knew  at  the  time  of  the  sale  that 
the  purchaser  intended  to  remove 
the  negro  sold  beyond  the  limits  of 
the  state.     -  lb. 

3.  The  mere  fact  of  knowledge  alone, 
of  the  illegal  purpose  in  the  mind 
of  the  purchaser,  unaccompanied 
by  any  aid  in  furtherance  of  its  ex- 
ecution, will  interpose  no  bar  to  the 
recovery  of  the  purchase  money. 

lb. 

4.  To  deprive  the  seller  of  goods  of 
his  right  to  sue  for  the  purchase 
money,  it  is  not  sufficient  that  he 
knows  that  the  buyer  will  make  an 
illegal  use  of  them.   To  affect  him, 
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it  must  be  shewn  that  he  was  a 
sharer  in  the  illegal  transaction,  or 
that  ho  aided  and  assisted  in  its  ex- 
ecution.     -         -         -         -       lb. 

5.  It  is  settled,  that  the  bequest  for 
life,  of  the  use  of  a  female  slave, 
vests  in  the  legatee  a  property  in 
the  issue  born  during  the  existence 
of  the  life  estate,  upon  the  princi- 
ple, that  the  issue  is  to  be  consider- 
ed, not  as  an  accessary,  but  as  a 
part  of  the  use,  to  go  to  the  person 
to  whom  the  use  is  limited.  Sutton 
vs.  Grain,     -         -         -         -    458 

6.  The  assent  of  the  executor  is  in- 
dispensably necessary  to  perfect  the 
title  of  the  legatee  of  a  slave,  and 
this  is  equally  true  with  reference 
to  the  issue  of  a  female  slave,  born 
whilst  the  mother,  the  subject  of 
the  logacy,  is  in  the  possession  of 
the  legatee.  No  title  to  such  issue 
can  be  maintained,  without  prov- 
ing the  assent  of  the  executor  to  the 
bequest  of  the  mother.        -         lb. 

7.  Such  assent  may  be  presumed  from 
facts  and  circumstances,  but  a  pray- 
er taking  that  question  from  the 
jury,  and  submitting  it  to  the  court 
as  a  legal  presumption,  was  proper- 
ly refused  by  the  county  court.  lb. 

SrECIAL  AUTHORITY. 


See  Right  of  Way. 

STATUTE  OF  FRAUDS. 

1.  Sales  made  by  sheriffs  are  embra- 
ced by  the  provisions  of  the  statute 
of  frauds  and  perjuries,  but  such 
sales  may  be  taken  out  of  its  ope- 
ration by  parol  evidence,  unless 
such  evidence  is  excepted  to  in  the 
chancery  court.  Spencer  vs.  Pearce 
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2.  The  statute  of  frauds  prohibits  the 
establishing  the  liability  of  one  per- 
son for  the  debt  of  another  by  oral 
evidence,  but  the  statute  does  not 
apply  to  the  case  of  a  promise  to  a 
debtor,  upon  a  full  consideration, 
to  discharge  a  debt  due  from  such 
debtor  to  a  third  person.  Jones  vs. 
Hardcsty  et  al.,         -         -        404 

See  Court  of  Chancery,  42,  43. 

SUBSTITUTION. 

See  Court  of  Chancery,  9, 13,  26, 29. 

SURETIES. 

1.  Co-sureties  are  always  supposed  to 
assume  the  same  risk,  and  to  stand 
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relatively  to  the  principal,  in  the 
same  situation;  neither  obtaining 
any  benefit  by  the  transaction,  but 
each  equally  subjecting  himself  to 
responsibility.  McPherson  vs.  Tal- 
bott,  ....  499 
2.  Where  one  surety,  without  the 
knowledge  of  his  co-surety,  by  pre- 
vious arrangement  with  the  prin- 
cipal debtor,  received  one-half  of 
the  sum  borrowed,  he  is  not  enti- 
tled to  contribution  from  the  other 
surety,  who  may  have  undertaken 
the  responsibility,  in  the  confidence 
that  his  associate  was,  equally  with 
himself,  exposed  to  risk.       •      lb. 

TRUSTEE. 

1.  The  sale  of  land  at  a  full  price,  by 
a  trustee,  appointed  by  will,  not  de- 
riving its  value  from  any  quality  or 
incident,  which  can  be  entirely  de- 
stroyed, or  materially  impaired  by 
such  a  contingency,  as  the  con- 
struction or  non-construction  of  a 
public  improvement,  and  only  lia- 
ble to  be  affected  in  price,  by  events 
which  operate  on  agriculture  gene- 
rally, cannot  be  considered  wilful 
negligence  so  as  to  subject  the  trus- 
tee for  the  loss  which  may  be  in- 
curred, where  one-sixth  of  the  pur- 
chase is  paid  before  possession  is 
delivered,  and  a  lien  on  the  land  is 
retained  as  a  security  for  the  pay- 
ment of  the  balance  in  six  annual 
payments,  the  interest  on  the  whole 
sum  to  be  paid  annually.  Waring 
vs.  Darnall  et  ah,         -         -     126 

2.  The  trustee  will  not,  under  such 
circumstances,  be  held  responsible 
for  loss,  though  he  takes  no  other 
security;  and  more  especially  will 
he  be  excused,  when  by  the  words 
of  the  trust,  he  is  to  sell  on  such 
terms  as  he  shall  think  best  for  the 
parties  concerned.       -         -       lb. 

3.  There  is  no  peremptory  obligation 
upon  a  trustee,  particularly  when 
acting  with  the  knowledge  and  ap- 
probation of  a  large  portion  of  the 
parties  interested,  to  sue  upon  a 
bond  passed  to  him  as  trustee,  the 
month,  or  the  year,  it  becomes  due. 

lb. 

4.  Upon  the  proceeds  of  such  a  sale, 
the  retention  by  the  trustee  of  a 
commission  of  eight  per  cent,  un- 
der the  sanction  of  the  orphan's 
court,  is  too  much — the  allowance 
should  not  exceed  five  per  cent,  in 
analogy  to  the  act  of  assembly.  lb. 


5.  Trustees  are  generally  removed  by 
proceedings  instituted  for  that  pur- 
pose ;  but  cases  may  occur  in  which 
it  would  be  proper  to  remove  a 
trustee  when  the  bill  was  filed  for  a 
different  object,  though  for  an  er- 
roneous exercise  of  the  power  of 
removal,  the  remedy  is  by  appeal 
alone.     Comegys  vs.  State,        175 

6.  The  bond  of  a  trustee,  conditioned 
to  invest  or  hold  the  property  or 
money  committed  to  his  care,  is 
liable  for  money  in  his  hands  at  the 
time  of  its  approval  by  the  chan- 
cellor, and  money  paid  to  him  be- 
fore, will,  in  the  absence  of  evidence 
to  the  contrary,  be  presumed  to  be 
in  his  hands  at  that  time.     -       lb. 

7.  It  is  not  necessary  for  the  purpose 
of  charging  the  bond  to  shew  an 
order  of  the  court  for  the  payment 
of  the  money  to  the  trustee — 
whether  given  to  him  in  virtue  of 
an  order  or  not,  the  bond  is  equally 
responsible.        ...         lb, 

8.  The  liability  of  a  trustee  to  pay  in- 
terest, depends  upon  the  character 
of  the  trust,  and  the  circumstances 
attending  its  administration.  Where 
a  trustee  holds  money  in  his  hands 
for  fifteen  years,  without  furnish- 
ing any  account  of  the  manner  in 
which  it  has  been  employed,  he  is 
to  be  treated  as  if  he  had  actually 
used  the  fund,  and  consequently 
chargeable  with  interest  as  a  matter 
of  right.      .         -         -         -      lb. 

9.  Property  acquired  by  an  insolvent 
debtor,  subsequently  to  his  petition, 
by  gift,  descent,  or  in  his  own  right 
by  bequest,  devise,  or  in  any  course 
of  distribution,  does  not  pass  to  his 
trustee.  Hall,  adm'r  of  Hall,  vs. 
Gill,         -         -         -         -         325 

10.  An  action  of  ejectment  may  be 
maintained  by  a  trustee  against  his 
cestui  que  trust,  unless,  as  under 
certain  circumstances  may  be  done, 
a  conveyance  of  the  legal  title  is 
presumed.  Matthews  vs.  Ward's 
Lessee,       -         -        -         -     443 

See  Court  of  Chancery,  36. 

USE  AND  OCCUPATION. 

■See  Assumpsit,  1. 

USURY. 
See  Interest,  1,  2,  3. 

VENDOR  AND  VENDEE. 
1.  The  mere  omission  of  the  vendor 
to  give  a  bill  of  sale,  will  not  pre- 
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vent  his  maintaining  an  action  for 
the  purchase  money,  though  he 
knew  at  the  time  of  the  sale  that 
tho  purchaser  intended  to  remove 
the  negro  sold  beyond  the  limits  of 
the  state.     Cheney  vs.  Duke,       11 

2.  The  mere  fact  of  knowledge  alone, 
of  the  illegal  purpose  in  the  mind 
of  tho  purchaser,  unaccompanied 
by  any  aid  in  furtherance  of  its  ex. 
ecution,  will  interpose  no  bar  to  tho 
recovery  of  the  purchase  money. 

lb. 

3.  To  deprive  the  seller  of  goods  of 
his  right  to  sue  for  the  purchase 
money,  it  is  not  sufficient  that  he 
knows  that  the  buyer  will  make  an 
illegal  use  of  them.  To  affect  him, 
it  must  be  shown  that  he  was  a 
sharer  in  the  illegal  transaction,  or 
that  he  aided  and  assisted  in  its 
execution.  ...         J0, 

4.  If  a  party  who  has  a  judgment  a. 
gainst  another,  fraudulently  aids 
him  in  purchasing  goods,  in  order 
that  he  may  levy  an  execution  upon 
them,  or  if  the  purchaser,  knowing 
himself  to  be  insolvent,  conceals 
that  fact  from  the  vendor,  and  has 
no  intention  when  he  obtains  the 
goods  to  pay  for  them;  in  either  case 
the  title  of  the  vendor  would  not 
be  divested.  Harris  vs.  Alcock,  226 

5.  Where  the  vendee  of  real  estate  had 
given  his  bond  for  the  payment  of 
the  purchase  money,  and  taken  a 
bond  of  conveyance  therefor,  and 
removed  from  the  State,  after  sell- 
ing  the  property  to  a  third  person, 
with  notice  that  a  part  of  the  origi- 
nal purchase  money  remained  un. 
paid,  receiving  from  the  sub-pur. 
chaser  a  part  of  the  money  con. 
traded  to  be  paid  by  him,  this 
court,  upon  a  bill  filed  by  the  ori- 
ginal vendor  to  enforce  his  lien, 
decreed  a  sale  of  the  property  for 
the  payment  of  the  balance  of  the 
purchase  money  due  him,  and  this, 
though  no  proceedings  had  been 
adopted  to  recover  the  money  at 


law.     Wright   vs.  Woodland  and 
wife,         ----         387 
See  Court  of  Chancery,  37. 

WIDOW. 

See  Court  of  Chancery,  17. 

WILLS  AND  TESTAMENTS. 

1.  If  the  languago  of  a  will  is  uncer- 
tain, as  to  the  person  designed  to 
take,  or  as  to  the  thing  designed  to 
be  given,  to  court  cannot  enforce  it 
without  adding  a  devisee  or  legatee 
not  named,  or  describing  property 
not  described  in  the  will.  Tolson 
vs.  Tolson,         -         -         -        159 

2.  In  a  devise  to  the  seven  sons  of  the 
testator,  with  a  request  that  they 
should  take  care  of  their  brother 
John  Tolson  and  his  family,  it  was 
held,  upon  a  bill  filed  by  John  and 
his  children,  that  tho  term  "familyn 
did  not  designate  the  persons  in. 
tended  by  the  testator,  with  suffi- 
cient accuracy;  and  that  as  to  those 
who  were  contemplated  by  that 
term,  the  devise  must  fail.      -     lb. 

3.  But  the  failure  of  the  will  in  that 
respect,  did  not,  however,  affect 
the  devise  in  favor  of  John,  and  that 
the  proper  and  necessary  means  of 
securing  the  execution  of  the  tes- 
tator's intention  to  provide  a  main, 
tenance  for  him,  was  to  consider 
the  amount  necessary  for  that  pur. 
pose,  a  charge  on  the  land  devised 
to  the  seven  sons,  and  to  make  them 
trustees  for  John.         -         -       lb. 

4.  A  limitation  over  of  personal  pro. 
perty,  after  a  dying  under  age  and 
without  issue,  or  before  marriage 
and  without  issue,  is  good,  the  con- 
tingencies not  being  too  remote. 
Jones  et  ux.  vs.  Soihoron,     -     187 

5.  A  devise  to  one  of  the  testator's 
sons  of  his  real  estate,  "he  paying 
to  his  younger  brother  one  hundred 
pounds  current  money,"  creates  a 
charge  upon  the  lands  devised, 
which  a  court  of  equity  will  en. 
force.  Luckett  vs.  White  et  al.  480 
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